Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


^ 


0  \ 


WISCONSIN'  REPORTS 

99       ^>-  -^- 


CASES  DETERMINED 


IN   THK 


SUPREME  COURT 


OF 


WISCONSIN 


'^J'aa 


inrir  m   ■■■MftY  7^ li^oS. 


Krrata  —  99  Wis. 

Page  169,  line  —1,  and  jx  170,  line  1.     For  garnislunent  procesn,  i-ead 

voluntary  assignment 
Page  378.     At  end  of  third  headnote  (line  —1),  add  the  word  error. 


CHICAGO 
CALLAGHAN  AND  COMPANY 

1899 


c  \ 


WISCONSIN'  REPORTS 

99       L.\r.,.. 


I' 


CASES  DETERMINED 


IN   THE 


SUPREME  COURT 


OF 


WISCONSIN 


March  22  —  May  24,  1898 


_  '^  n;«  )RTER 

Page  lift. line  .  »«. 


"•^-'..-du,.  .VER 


4 

CHICAGO 
CALLAGHAN  AND  COMPANY 

1899 


Entered  according  to  Act  of  Congresa  In  the  year  one  thonaand  eight  hondred  and  ninety-nine^ 

Bt  WILLIAM  H.  FROEHLICH, 

Becretary  of  State  of  the  State  of  Wisconsin.  In  trust  for  the  benefit  of  the  people  of  the  mid 
state,  In  the  office  of  the  Librarian  of  Congress,  at  Washington. 


(jlkJL.-^OAi,  /0/<^f. 


fiTATE  JOURNAL  PRINTING  00MPAN7, 

PBUmERS  AND  STBRB0TTPKB8« 
MADISON,  in& 


JUSTICES 


OF  THE 


SUPREME  COURT  OF  WISCONSIN 


DURING  THE  PERIOD  COMPRISED  IN  THIS  VOLUME. 


JOHN  B.  CASSODAY, 

Ex  officio  Chief  Justice. 

JOHN  B.  WINSLOW, 

SILAS  U.  PINNEY, 

ROUJET  D.  MARSHALL, 

CHARLES  V.  BARDEEN. 


Attorney  General,       -      William  H.  Mylrea. 
Clerk,        -        -        -      Clarence  Kellogg. 


MEMOEANDUM. 

In  the  case  of  Wentworth  v.  Racine  County,  reported  herein  on  p.  26,. 
the  mandate  of  this  court  was  modified  January  10, 1899,  and  the  follow- 
ing opinion  was  filed  January  12, 1899: 

Per  CuRiAiL  A  motion  for  rehearing  is  made  by  respondent  in  this 
action  for  the  purpose  only  of  obtaining  a  modification  of  the  mandate 
8o  that  it  shall  provide  for  the  entry  of  a  judgment  in  respondent's 
favor  for  $83.22,  which  he  claims  he  is  entitled  to  recover  even  conced- 
ing that  the  statute  in  question  be  valid.  Examination  of  two  of  the 
findings  of  fact  made  by  the  circuit  court  and  not  excepted  to  by  the 
appellant  shows  that  the  respondent  is  correct  in  his  contention.  By 
the  fourth  finding  of  fact  it  appears  that  the  county  board  disallowed 
a  gross  sura  of  $514.22  of  the  respondent's  bill,  and  by  the  seventh  find- 
ing it  is  found  that  the  correct  amount  of  the  disallowance,  as  shown 
by  examination  of  the  itemized  bill  and  conceding  that  the  general 
principle  upon  which  they  acted  was  correct^  was  $431  and  no  more, 
evidently  meaning  that  if  the  rates  fixed  by  the  resolution  of  the  super- 
visors be  applied  to  the  items  of  respondent's  bill  the  gross  amount  dis- 
allowed should  have  been  only  $431  instead  of  $514.22. 

As  said  before,  these  findings  are  not  excepted  to  and  hence  are  ver- 
ities in  the  case.  It  is  proper  to  say  that  no  mention  was  made  of  this 
fact  either  in  the  printed  briefs  or  upon  the  argument  of  the  case,  but 
the  efforts  of  counsel  were  concentrated  upon  the  consideration  of  the 
validity  of  the  law  and  the  resolution  of  the  board  alone,  and  hence 
the  facts  herein  stated  naturally  escaped  notice.  The  mandate  of  the 
court  will  be  modified  so  as  to  read  as  follows :  Judgment  of  the  circuit 
oourt  reversed,  and  cause  remanded  with  directions  to  render  judgment 
for  respondent  for  $83.22.  In  all  other  respects  the  motion  for  rehear- 
ing must.be  overruled  without  costs. 

It  is  so  ordered. 
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Ceogstejbl  Appellant,  vs.  Batfibld  County  and  others,  Re-  no  »68i 

spondents.                                           ""  '^^ 

^                                                                                                            <    99  1 

February  11 —March  £e,189S.                                     \]l  ]l^ 


Constitutional  law:  Limitation  of  municipal  indebtedness:  Bonds  in  aid 
of  railroad:  Entire  and  severable  contracts:  Consideratiqn, 

1.  To  ascertain  the  amount  of  indebtedness  which  a  municipal  cor- 

poration may  incur  in  addition  to  that  already  existing,  within 
the  limit  of  five  per  centum  upon  the  yalue  of  its  taxable  prop- 
erty, as  fixed  by  sec.  8,  art  XI,  Const,  the  amount  of  cash  on  hand, 
and  its  available  assets  and  resources  easily  convertible  into  cash 
to  meet  the  payment  of  such  liabilities  when  they  become  due, 
are  to  be  subtracted  from  such  existing  indebtednes& 

2.  If  a  contract  between  a  county  and  a  railway  company,  for  the 

issuing  of  bonds  in  aid  of  such  company  in  excess  of  five  per 
cent  on  the  value  of  its  taxable  property,  is  an  entire  contract,  all 
bonds.issued  under  it  are  absolutely  void.  The  court  cannot  scale 
it  down  to  an  amount  which  the  county  might  legally  issue. 

8.  A  contract  entered  into  by  the  acceptance  by  a  county  of  a  propo- 
sition by  a  railroad  company  to  build  a  railroad  in  six  distinct 
sections,  for  each  section  of  which  the  county  is  to  issue  its  bonds 
of  particular  numbers,  and  upon  the  completion  of  such  section 
or  of  a  succeeding  section  the  county  is  to  deliver  to  the  company 
the  bonds  issued  for  that  section,  in  return  for  an  equivalent 
amount  of  stock,  is  not  entire  but  severable,  and  bonds  so  issued, 
not  in  excess  of  the  constitutional  limitation,  will  be  valid. 

4  A  proposition  submitted  to  a  county  by  a  railroad  company  in  that 

form  is  a  "  definite  proposition,"  within  the  requirements  of  sees. 

943-948,  R.  S.  1878,  specifying  when  the  bonds  shall  be  delivered 

with  reference  to  the  time  of  the  complete  construction  of  the 
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railroad  from  point  to  point;  and  bonds  issued  in  conformity  to^ 
such  proposition,  and  not  in  excess  of  the  constitutional  limita* 
tion,  will  in  that  respect  be  valid. 

S,  Such  a  proposition  by  a  railroad  company,  when  accepted  by  the 
county,  becomes  an  indebtedness  of  the  county,  within  the  mean- 
ing of  the  constitutional  limitation,  and  will  be  deemed  to  have 
been  incurred  at  the  date  of  the  contract,  and  not  at  the  time  of 
the  completion  and  acceptance  of  the  work. 

t,  The  issuing  by  the  railroad  company  of  its  certificates  of  stock  and 
depositing  the  same  in  escrow,  in  accordance  with  such  contract,, 
is  a  good  consideration  for  the  issuing  by  the  county  of  its  bonds 
and  agreeing  to  deposit  and  pay  the  same,  and  each  party  thereby 
becomes  irrevocably  bound  by  the  contract. 

7«  The  constitutional  limitation  of  five  per  centum  is  based  upon  the 
last  assessment  preceding  the  incurring  of  the  indebtedness,  and 
not  upon  that  last  preceding  the  completion  of  the  work.  State 
ex  reJ.  M,,  T,  <Sb  W.  JR,  Co.  v.  Common  Council  of  Tomahawk,  96> 
Wis.  73,  overruled.    Winslow,  J.,  dissents. 

8L  Where  the  bonds  of  the  county,  in  such  a  case,  are  issued  to  the 
''railroad  company,  its  successors  or  assigns,"  the  county  cannot 
escape  liability  merely  because  the  company  has  transferred  to 
another  all  its  interest  in  the  bonds  to  be  earned  on  the  comple- 
tion of  certain  sections  of  the  railroad. 


Appeal  from  a  judgment  of  the  circuit  court  for  Bayfield 
county :  John  K.  Parish,  Circuit  Judge.  Affirmed  in  part; 
reversed  in  part. 

This  is  an  action  brought  by  the  plaintiff,  as  a  property 
owner  and  taxpayer  of  the  county,  in  behalf  of  himself  and 
others,  to  set  aside  240  bonds,  of  $1,000  each,  issued  by  the 
defendant  county  in  aid  of  the  T^<wAJ^^7^,  Bayfield  cfe  Iron 
River  Railway  Company^  and  to  restrain  the  delivery  of 
such  bonds  to  that  company,  or  its  assigns,  on  the  ground 
that  the  indebtedness  thereby  incurred  exceeds  the  constitu- 
tional limitation  of  five  per  cent,  upon  the  assessed  valuation 
of  the  property  in  the  county.  The  defendant  the  Bayfield 
Harbor  c6  Oreat  Western  Railroad  Company  claims  to  be 
the  assignee  of  a  portion  of  the  rights  and  interest  of  the 
Washburn^  Bayfi^d  <&  Iron  River  Railway  Company  in  and 
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to  such  bonds,  and  as  sacb  filed  an  answer  in  the  case.  The 
other  defendants  severally  answered  in  the  case. 
The  following  facts  are  undisputed  or  found  by  the  court : 
On  August  9, 1895,  a  proposition  was  made,  in  writing,  to 
the  county  of  Bayfield^  as  required  by  sec.  945,  R.  S.  1878, 
for  a  subscription  to  the  capital  stock  of  the  defendant  Wmhr 
hum^  Bayfield  dk  Iron  River  JSaUway  Company^  in  aid  of 
said  railway,  upon  the  route  and  between  the  points  therein 
prescribed,  said  railway  to  be  completed  on  or  before  De- 
cember 1, 1898,  and  to  be  constructed  in  six  several  sections, 
as  hereinafter  stated,  and  each  section  to  be  of  standard 
gauge.  The  county  subscribed  for  $240,000,  at  par  value,  of 
the  capital  stock  of  said  Iron  Biver  Railway  Company^  pay- 
able in  negotiable  bonds  of  the  county,  to  be  issued  accord- 
ing to  law,  for  the  purpose  of  paying^for  such  subscription, 
to  wit,  240  bonds,  numbered,  consecutively,  from  1  to  240, 
both  inclusive.  Each  bond  was  to  be  for  $1,000,  dated  Oc- 
tober 1, 1895,  payable  in  twenty  years  after  date,  and  bear 
interest  at  five  per  cent,  per  annum  from  the  date  thereof 
until  paid. 

The  first  section  of  said  railway  should  commence  at 
Washburn,  and  should  extend  from  thence  northwesterly  to 
a  point  distant  therefrom  ten  miles,  measured  along  the  rail- 
way line  towards  the  junction  point  on  or  near  section  19, 
and  for  which,  when  completed  as  proposed,  the  railway 
company,  its  successors  and  assigns,  was  to  receive  fifty-five 
of  such  bonds,  numbered  from  1  to  55,  inclusive,  as  the 
first  instalment  thereof.  The  second  section  of  the  rail- 
way should  commence  at  the  northwest  end  of  the  first 
section,  and  extend  thence  northwesterly  to  the  junction, 
and  for  which,  when  the  third  section  should  be  completed 
as  proposed,  the  Iron  River  Railway  Company^  its  succes- 
sors or  assigns,  was  to  receive  forty-five  of  such  bonds, 
numbered  from  56  to  100,  inclusive,  as  the  second  instal- 
ment thereof.     The  third  section  of  the  railway  should 
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cornmence  at  Iron  River,  and  extend  thence  northeasterly 
ten  miles,  measured  along  the  railway  line  towards  the  junc- 
tion point,  and  for  which,  when  the  fifth  section  should  be 
completed  as  proposed,  the  Iron  JRwer  Railway  Comjfomy^ 
its  successors  or  assigns,  was  to  receive  thirty  of  such  bonds, 
numbered  from  101  to  130,  inclusive,  as  the  third  instalment 
thereof.  The  fourth  section  of  the  railway  should  commence 
at  the  northeast  end  of  the  third  section,  and  extend  thence 
northeasterly  to  the  junction  point,  and  for  which,  when 
the  second  section  should  be  completed  as  proposed,  the  Iron 
River  Railway  Company^  its  successors  or  assigns,  was  to 
receive  forty-two  and  one-half  of  such  bonds,  numbered  from 
131  to  172i,  inclusive,  as  the  fourth  instalment  thereof. 
The  fifth  section  of  the  railway  should  commence  at  Bay- 
field, and  extend  thence  northwesterly  twelve  miles,  meas- 
ured along  the  railway  line  towards  the  junction  point,  and 
for  which,  when  the  fourth  section  should  be  completed  as 
proposed,  the  Iron  River  Railway  Company^  its  successors 
oc  assigns,  was  to  receive  forty-two  and  one-half  of  such 
bonds,  numbered  from  173  to  215,  inclusive,  as  the  fifth  in- 
stalment thereof.  The  sixth  section  of  the  railway  should 
-commence  at  the  northwest  end  of  section  five,  and  extend 
along  the  line  of  the  railway  to  the  junction  point,  and  for 
which,  when  that  section  should  be  completed  as  proposed, 
the  Iron  River  Railway  Company^  its  successors  or  assigns, 
was  to  receive  twenty-five  of  such  bonds,  numbered  from 
•216  to  24:0,  inclusive,  as  the  sixth  instalment  thereof. 

Said  bonds  should  be  delivered  to  the  Iron  River  Rail- 
way Company^  its  successors  or  assigns,  with  reference  to 
the  time  of  the  completion  of  the  railway  from  point  to 
point,  in  the  manner  indicated.  The  contract  for  the  build- 
ing of  each  of  such  sections  should  be  deemed  separate  and 
distinct,  subject,  however,  to  the  terms  and  conditions  above 
specified.  Whenever  any  section  should  be  completed  and 
^operated  as  stated,  the  Iron  River  Railway  Company^  its 


Wis.]  JANUAKT  TERM,  1898.  5 

Crogster  vs.  Bayfield  County  and  othera 

successors  or  assigns,  should  be  entitled  to  and  should  re- 
ceive the  bonds  for  such  section  to  the  amount  as  above 
stated.  In  consideration  of  the  execution  and  delivery  of 
the  bonds,  the  Iron  River  Railway  Company  should  issue 
and  deliver  to  Bayfield  county  9,600  shares  of  the  capital 
stock  of  that  railway  company,  of  the  par  value  of  $25  each, 
being  a  sum  in  all  equal,  at  the  par  value  of  such  stock,  ta 
the  principal  sum  of  said  bonds,  which  should  be  delivered 
to  the  county  treasurer  of  the  county,  or  to  the  trustee 
thereinafter  named,  for  the  use  of  the  county,  at  the  same 
times  and  in  like  amounts  as  deliveries  should  be  made  of 
the  bonds  to  the  railway  company,  its  successors  or  assigns. 
The  stock  and  bonds  so  issued  should  be  deposited  in  escrow 
with  the  Illinois  Trust  <&  Savings  Bank,  as  trustee,  or  with 
such  other  trustee  as  should  be  agreed  upon,  within  thirty 
days  after  demand  therefor  by  the  railway  company,  its  suc- 
cessors or  assigns;  and  whenever  said  railway  company,  its 
successors  or  assigns,  should  have  earned  or  become  entitled 
to  the  bonds  on  any  of  the  sections  of  the  railway,  as  above 
provided,  the  trustee  should  deliver  them  to  the  company, 
its  successors  or  assigns,  forthwith,  on  being  tendered  cer- 
tain certificates  for  an  equal  amount  of  the  capital  stock  of 
the  railway  company.  The  fact  of  construction,  completion, 
and  operation  of  any  section  might  be  proved  by  a  resolu- 
tion of  the  county  board  of  the  county,  or  in  any  other  man- 
ner, provided  that  each  time  of  the  delivery  of  any  of  the 
bonds  the  interest  should  be  canceled  and  marked  paid  on 
the  proper  coupons,  to  the  end  that  the  county  should  not 
be  liable  to  pay  any  interest  on  any  of  the  respective  bonds, 
except  from  the  time  when  the  same  should  be  earned  and 
delivered  as  so  agreed. 

On  September  17,  1895,  an  election  was  duly  called  and 
held  at  the  usual  places  of  holding  elections  in  the  county, 
at  which  a  majority  of  all  lawful  votes  cast  was  in  favor  of 
the  proposition  so  submitted  to  the  county.    November  12, 
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1895,  the  county  board  subscribed  for  the  capital  stock  of 
the  Washhumy  Bayfield  <fe  Iron  Hiver  Hallway  Company  in 
the  sum  of  $240,000,  and  thereupon  the  county  duly  exe* 
cuted.its  corporate  bonds  to  that  amount,  of  $1,000  each, 
with  interest  coupons  attached  thereto,  and  January  12, 

1896,  placed  the  same  in  escrow  with  the  Milwaukee  Trust 
Compamy^  in  accordance  with  the  terms  of  the  proposition. 

On  September  19,  1896,  the  Iron  River  Railway  Com- 
pany executed  and  delivered  to  the  defendant  Bayfield  Sar- 
hoT  ds  Oreat  Western  Railroad  Company  an  assignment,  in 
writing,  whereby  it,  for  good  and  valuable  considerations, 
duly  assigned,  transferred,  and  set  over  to  that  company  all 
the  rights,  privileges,  title,  and  interest  which  it  held  and 
possessed  in  and  to  the  subscription  and  bonds  of  the  county 
pertaining  to  or  to  be  earned  by  the  construction  of  the 
fifth  and  sixth  sections  of  the  railway  mentioned,  together 
with  the  rights  and  privileges  of  constructing  such  railway 
over  and  through  such  fifth  and  sixth  sections,  so  as  to  earn 
and  be  entitled  to  receive  the  $30,000  of  bonds  provided  for 
the  construction  of  the  fifth  section,  and  also  the  $25,000  of 
bonds  provided  for  the  construction  of  the  sixth  section,  or 
any  or  either  part  of  the  amount  of  such  bonds,  subject 
to  the  terms  and  conditions  set  out  in  said  instrument  of  as- 
signment. 

Such  subscription  of  the  county  to  the  capital  stock  of  the 
Iron  River  Railway  Company^  and  the  issue  and  delivery 
of  such  bonds  by  the  county,  and  the  placing  of  the  same 
in  escrow,  and  the  assignment  to  the  Wester^i  Railroad  Co^n- 
pany^  were  in  good  faith  and  without  fraud.  The  organiza- 
tion of  the  Iron  River  Railway  Company  was  in  good  faith, 
and  for  the  purpose  of  building  and  operating  a  public  high- 
way for  the  transportation  of  freight  and  passengers,  and 
not  otherwise.  The  proposition,  subscription,  and  issue  of 
bonds,  and  the  building  of  the  railway,  were  and  are  en- 
tered into  and  carried  on  in  good  faith,  and  not  for  the  pur* 
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po36  of  defrauding  the  county  or  any  of  its  taxpayers.  The 
yalae  of  the  taxable  property  in  the  county,  as  shown  by  the 
assessments  of  all  the  towns  as  returned  to  the  county  clerk 
on  or  before  the  fourth  Monday  in  August,  1895,  for  the  year 
1895,  amounted  in  the  aggregate  to  $5,148,802.39.  Five 
per  centum  of  such  amount  was  $257,440.  The  indebted- 
ness of  the  county  September  17,  1895,  consisted  of  the  fol- 
lowing specified  items,  aside  from  such  railway  aid  bonds, 
to  wit : 

State  loan J26,000  00 

Outstanding  county  orders  for  current  expenses 829  5S 

Outstanding  orders  for  court-house  construction 10  00 

Total $25,839  55 

In  addition  to  the  above,  there  existed  the  following  items, 
claimed  by  the  plaintiff  as  indebtedness  of  the  county : 

Balance  due  on  court-house  contract $9,660  70 

Dues  on  Fish  creek  bridge 1,000  0# 

Bills  in  justice  court  cases,  etc 2,089  9t 

OtherWUs 7,487  68 

Due  Iron  River  on  school  tax 875  00 

Due  Iron  River  on  delinquent  tax 9,340  17 


^ 


Total $29,958  48 

Ou  November  15,  1894,  the  county  levied  a  tax  of 
$36,750.98.  November  13, 1895,  the  county  levied  a  tax  of 
$86,345.95.  September  17, 1895,  there  was  in  the  hands  of 
the  county  treasurer  cash  belonging  to  the  county,  $6,791.79. 
September  17,  1895,  there  were  in  the  hands  of  the  county 
treasurer  tax  certificates  belonging  to  the  county  on  sale  of 
lands  in  the  county,  $32,422.87,  of  the  cash  value  of  $16,000. 
September  15, 1895,  there  was  due  from  the  then  county 
treasurer  to  the  county  certain  moneys  belonging  to  the 
county,  which  were,  April  2, 1896,  determined  to  be  $9,141.17, 
but  the  same  is  still  in  litigation.  September  17, 1895,  there 
was  due  to  the  county  from  towns  $5,168.18. 

As  conclusions  of  law  from  such  facts  the  court  found. 
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in  effect,  that  the  proposition,  subscription  for  stock,  issae 
and  delivery  of  the  bonds,  and  all  other  proceedings  taken 
thereon,  were  and  are  in  good  faith  and  valid  and  binding 
between  the  parties  thereto  and  the  plaintiff  and  other  tax- 
payers of  the  county;  that  the  transfer  and  assignment  to 
the  Bayfield  Harbor  <&  Oreat  Western  Railroad  Company 
were  valid  and  binding  between  the  parties,  and  entitled 
that  company  to  its  portion  of  the  bonds;  that  the  obliga- 
tion entered  into  by  the  acceptance  by  the  county  of  such 
proposition,  and  the  indebtedness  thereby  incurred,  did  not 
create  an  indebtedness  of  the  county  in  excess  of  the  amount 
limited  by  the  constitution;  that  the  county,  the  county 
treasurer,  the  Milwaukee  Trust  Company^  and  the  Washhurn^ 
Bayfisld  cfe  Iron  River  Railway  Company  were  entitled  to 
judgment  dismissing  the  complaint,  with  costs;. and  that  the 
Bayfi/iLd  Sarhor  <&  Great  Western  Railroad  Compamy  was 
entitled  to  judgment  decreeing  valid  and  confirming  its  title 
to  all  the  rights,  privileges,  interests,  and  property  men- 
tioned and  described  in  the  written  assignment,  and  judg- 
ment was  ordered  thereon  accordingly. 

From  the  judgment  so  entered  the  plaintiff  appeals. 

'For  the  appellant  there  were  briefs  by  Tomkvns  <&  Mer- 
rillf  and  oral  argument  by  W.  M.  Tomhins.  They  argued, 
inter  alia^  that  by  a  proper  construction  of  the  constitu- 
tional limitation,  its  object  was  to  restrain  the  incurring  of 
indebtedness,  without  regard  to  whether  the  corporation  had 
the  means  of  payment.  iN'othing,  at  most,  except  cash  on 
band  can  be  set  off  against  existing  indebtedness.  Council 
Bluffs  V.  Stewart^  51  Iowa,  385;  Litchfield  v,  Ballou^  114 
U.  8.  190;  Doon  Township  v.  Cummins^  142  id.  366;  Bvr 
cha/nan  v.  Idtchfieldj  102  id.  287,  288;  Fowler  v.  Superior^ 
85  Wis.  411,  424.  The  contract  in  this  case  is  entire, —  to 
subscribe  for  $240,000  of  stock  of  the  railway  company  and 
issue  bonds  in  payment  therefor,  for  the  purpose  of  con- 
structing a  railroad  to  connect  three  villages.    Its  purpose 
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would  be  defeated  if  one  link  was  omitted.  Cox  v.  W.  P.  S. 
Co.  44  Cal.  18;  Sedges  v.  Dixon  Co.  37  Fed.  Kep.  304;  Mil- 
lerstown  v.  Frederick^  114  Pa.  St.  435.  Being  entire,  the 
contract  is  void  as  a  whole. 

For  the  respondent  Bayfield  (&  Iron  River  Railway  Com- 
pany there  was  a  brief  by  S.  H.  Hay  den  and  IL  B.  Walms- 
leyj  attorneys,  and  Davisy  Kellogg  cfe  Severance^  of  counsel, 
and  oral  argument  by  JET.  H.  Hayden  and  F,  B.  Kellogg. 

For  the  respondents  Milwaukee  Trust  Company  and  the 
Bayfield  Harbor  <b  Great  Western  Railroad  Company  there 
was  a  brief  by  Miller^  Noyes^  Miller  <k  WahL^  and  oral  argu- 
ment by  O.  H.  Noyes.  They  contended,  among  other  things, 
that  the  fiscal  condition  of  the  municipal  corporation  was  to 
be  ascertained  at  each  different  time  when  any  instalment 
of  bonds  was  earned  by  the  Completion  of  a  section  of 
the  railroad.  Hebard  v.  Ashland  Co.  55  Wis.  147;  Keystone 
Lumher  Co.  v.  Bayfisld^  94  id.  491,  494;  State  ex  rel.  M.^  T. 
i&  W.  R.  Co.  V.  Common  Council  of  Tomahawk^  96  id.  73. 
The  debt  was  not  incurred  until  then.  Thompson  Houston 
Electric  Co.  v.  Newton^  42  Fed.  Rep.  723 ;  Seymour  v.  Tacomaj 
6  Wash.  427;  ChUds  v.  Anacortes,  5  id.  452;  Keihl  v.  South 
Bendy  76  Fed.  Rep.  921;  Rathbone  v.  Board  of  ComrrCrs  of 
Kiowa  Co.  73  id.  395,  83  id.  125.  If  the  issue  of  the  whole 
amount  would  exceed  the  constitutional  limitation,  the  ex- 
cess only  should  be  enjoined  and  the  bonds  be  delivered 
according  to  consecutive  numbers  up  to  the  constitutional 
limit.  Chicago^  K  &  W.  R.  Co.  v.  Board  of  Comm'rs  of 
Osage  Co.  38  Kan.  597;  Finlayson  v.  Vaughn^  54  Minn.  331; 
Citizens*  Bank  v.  Terrell,  78  Tex.  450 ;  McPherson  v.  Fos- 
ter,  43  Iowa,  48;  Cidhertson  v.  Fulton,  127  111.  30;  Summers 
V.  Board  of  CommWs  of  Wood  Co,  27  Kan.  314 ;  Daviess  Co.  v. 
Dickinson^  117  U.  S.  657;  Board  of  CommWs  of  Lake  Co. 
V.  Standley,  49  Pac.  Rep.  (Colo.),  23 ;  Nolan  Co.  v.  State,  83^ 
Tex.  182. 
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Cassoday,  0.  J.  1.  This  action  was  commenced  Septem- 
ber 22,  1896,  to  set  aside  the  contract  between  the  railway 
company  and  the  county,  whereby  the  latter  agreed  to  aid 
the  railway  company  to  the  extent  of  $240,000,  in  bonds  of 
$1,000  each,  in  exchange  for  a  corresponding  amount  of 
stock  in  the  company,  and  to  restrain  the  delivery  of  the 
bonds  issued  and  held  in  escrow  therefor,  on  the  ground  that 
the  aid  so  voted  was  in  excess  of  the  constitutional  limita- 
tion. Sec.  8,  art.  XI,  Const.,  as  amended.  That  section  de- 
clares that  "  no  county,  city,  town,  village,  school  district, 
or  other  municipal  corporation,  shall  be  allowed  to  become 
indebted  in  any  manner  or  for  any  purpose^  to  any  amount 
including  existing  indebtedness  in  the  aggregate  exceeding 
five  per  centum  on  the  value  of  the  taxable  property  therein, 
to  be  ascertained  by  the  last  assessment  for  state  and  county 
taxes  previous  to  the  incurring  of  such  indebtedness."  After 
careful  consideration,  and  in  the  light  of  numerous  adjudica- 
tions in  other  jurisdictions,  this  court  has  held  that  ^^  so  long 
as  the  current  expenses  of  the  municipality  are  kept  within 
the  limits  of  the  moneys  and  assets  actually  in  the  treasury, 
and  the  current  revenues  collected  or  in  process  of  immedi- 
ate  collection,  the  municipality  may  be  fairly  regarded  as 
doing  business  on  a  cash  basis,  and  not  upon  credit,  even 
though  there  may  be  for  a  short  time  some  unpaid  liabili- 
ties. In  other  words,  a  municipality's  capacity  for  doing 
business  on  such  cash  basis,  with  outstanding  liabilities,  is 
necessarily  measured  by  the  amount  of  cash  on  hand,  and 
the  available  assets  and  resources  readily  convertible  into 
cash,  to  meet  the  payment  of  such  liabilities  as  they  become 
due."  Earlea  v.  Wells,  94  Wis.  298 ;  State  em  rel  J/.,  T.  dh 
W.  H.  Co.  V.  Common  Council  of  Tomahawk,  96  Wis.  73. 
Upon  this  basis  it  appears  from  the  facts  stated  that  the  in- 
debtedness of  the  county,  September  17,  1895,  aside  from 
the  bonds  in  question,  and  over  and  above  the  cash  on  hand, 
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and  the  available  assets  and  resources  readily  convertible 
into  cash  to  meet  the  payment  of  outstanding  liabilities,  was 
a  little  more  than  $33,000.     That  amount,  with  the  $240,000 
in  bonds,  would  make  $273,000.    As  stated,  the  court  found 
that  five  per  centum  of  the  value  of  the  taxable  property  in 
the  county,  as  shown  by  the  last  assessment  prior  to  Sep- 
tember 17,  1895,  was  $257,440.    If,  as  contended  by  plaint- 
iffs counsel,  the  contract  between  the  county  and  the  railway 
company  was  an  entire  contract  and  the  incurring  of  an  in- 
debtedness, within  the  meaning  of  the  constitutional  provision 
quoted,  and  if  such  value  of  taxable  property  in  the  county 
was  to  be  so  ascertained  from  such  last  assessment,  then 
it  is  very  obvious  that  such  limit  was  exceeded  by  $15,560. 
Upon  the  theory  thus  assumed,  there  can  be  no  question  but 
that  all  the  bonds  so  issued  upon  such  void  contract  would 
be  absolutely  void.    In  other  words,  the  bonds  so  issued 
upon  such  void  contract  could  not  be  scaled  down  by  the 
court  to  an  amount  which  the  county  might  thus  have  legally 
contracted  to  pay.    Hedges  v.  Dixon  Co.  150  TJ.  S.  182; 
Doon  V.  CumminSj  142  U.  S.  366.    It  would,  in  that  event, 
be  unlike  the  case  where  bonds  were  issued  in  excess  of  the 
amount  voted  by  the  county,  and  which  were  held  valid 
onlv  to  the  extent  of  the  amount  voted  and  first  issued.    Dor 
viess  Co,  V.  Dickinson^  117  U.  S.  657. 

2.  The  question  recurs  whether  the  proposition  submitted 
by  the  railway  company,  and  accepted  by  the  county,  con- 
stituted an  entire  or  severable  contract.  As  indicated,  the 
proposition  so  submitted  was  for  the  construction  of  the 
road  in  six  distinct  sections,  with  bonds  of  particular  num- 
bers to  be  used  in  payment  of  each  of  the  specified  sections. 
The  first  instalment  of  bonds  (numbered  from  1  to  55, 
inclusive),  in  payment  of  the  first  section,  were  to  be  de- 
livered when  the  first  section  should  be  completed;  the 
second  instalment  thereof  (56-100),  in  payment  of  the  sec- 
ond section,  to  be  delivered  when  the  third  section  should 
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be  completed;  the  third  instalment  thereof  (101-130),  in 
payment  of  the  third  section,  to  be  delivered  when  the  fifth 
section  should  be  completed ;  the  fourth  instalment  thereof 
(131-172^),  in  payment  of  the  fourth  section,  to  be  delivered 
when  the  second  section  should  be  completed ;  the  fifth  in- 
stalment thereof  (173-215),  in  payment  of  the  fifth  section, 
to  be  delivered  when  the  fourth  section  should  bo  completed ; 
and  the  sixth  instalment  thereof  (216-240),  in  payment  of 
the  sixth  section,  to  be  delivered  when  that  section  should 
be  completed.  It  will  be  observed  that  the  payment  of  the 
sixth  instalment  of  $25,000  is  not  to  be  made,  accordin^<^  to 
the  proposition,  until  that  section  shall  be  completed ;  and 
hence,  if  that  instalment  should  be  rejected,  as  in  excess  of 
the  constitutional  limitation,  upon  the  basis  mentioned,  then 
the  first  five  instalments  of  $215,000,  mentioned,  and  the 
other  outstanding  liabilities  of  $33,000,  would  only  make 
$248,000,  and  would  therefore  be  within  the  constitutional 
limit  as  found  by  the  court. 

The  more  difficult  question  is  whether  the  statutes  author- 
ized the  submission  of  such  proposition  to  construct  such 
railway  in  such  separate  and  independent  sections.  In  the 
statutes  it  is  mentioned  as  "  the  proposition ; "  "  such  propo- 
sition;"  "such  a  proposition."  S.  &  B.  Ann.  Stats,  sees.  943, 
946.  In  sec.  945  it  is  mentioned  as  "a  definite  proposition 
in  writing;"  and  which,  if  the  subscription  is  to  be  made 
payable  in  bonds,  shall  specify  "  when  said  bonds  shall  be 
delivered  with  reference  to  the  time  of  the  complete  con- 
struction of  such  railroad  from  ^oint  to  point;  and  within 
what  time  such  road  shall  be  so  constructed  as  to  be  entitled 
to  such  aid  or  bonds,  or  any  instalment  thereof. ^^  So  it  is 
provided,  in  the  section  of  the  statute  declaring  the  effect  of 
accepting  the  proposition  of  the  railway  company,  that  "no 
such  bonds  shall  be  delivered,  or  be  valid  if  delivered,  until 
the  road,  to  aid  in  the  construction  of  which  such  bonds 
were  voted,  shall  have  been  completed  and  in  operation,  by 
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the  passage  of  cars  continuously  from  one  terminus  to  such 
points  as  such  company  shall  have  agreed  to  construct  the 
same,  in  consideration  thereof."  R.  S.  1878,  sec.  948.  After 
careful  consideration,  we  are  constrained  to  hold  that  the 
proposition  submitted  by  the  railway  company  was  author- 
ized bv  the  statutes  cited.  Since  this  is  so,  and  if  we  assume 
that  the  plainttflTs  theory  is  otherwise  correct,  then  it  would 
logically  follow  that  the  first  five  instalments  of  the  bonds, 
amounting  to  $215,000,  are  within  the  constitutional  limit, 
and  therefore  valid. 

3.  At  an  election  properly  held  upon  due  notice,  Septem- 
ber 17,  1895,  the  proposition  so  submitted  was  accepted  by 
a  vote  of  1,602  for  and  196  against  the  proposition.  In  is- 
suing the  bonds  and  placing  them  in  escrow,  the  statutes 
appear  to  have  been  substantially  complied  with.  E.  S.  1878, 
sees.  943,  945 ;  Keystone  Lumber  Co,  v.  Bayfield^  94  Wis.  494. 
An  important  question  presented  is  as  to  the  legal  effect  of 
such  acceptance.  The  statute  provides  that,  "  whenever 
any  municipality  shall  incur  any  indebtedness  by  the  issue 
of  bonds  or  municipal  obligations,  all  the  territory  embraced 
within  the  limits  of  such  municipality  shall  remain  liable  to 
the  payment  thereof,  until  such  bonds  or  obligations  are 
fully  paid."  R.  S.  1878,  sec.  944.  The  statute  also  provides 
that  if  such  "definite  proposition  in  writing,"  so  made  by 
the  railway  company,  is  "accepted"  by  the  county,  then  it 
becomes  "  irrevocably  binding  on  such  company ^  R.  S.  1878, 
sec.  945.  It  further  provides  that  by  such  acceptance  the 
proposition  becomes  "  mutually  obligatory."  R.  S.  1878,  sec. 
946.  It  further  provides  that,  when  such  proposition  is  thus 
accepted,  "then  the  proposition  so  made  by  such  company 
shall  be  deemed  obligatory  as  a  mutual  agreement  on  such 
company  and  such  municipality."  R.  S.  1878,  sec.  948.  The 
language  of  the  statutes  seems  to  be  clear,  certain,  and 
unambiguous.  The  issuing  of  9,600  shares,  at  $25  each,  of 
the  capital  stock  of  the  railway  company,  so  deposited  in 
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escrow,  and  the  agreement  of  the  company  to  construct  the 
railway  in  sections,  as  indicated,  certainly  was  a  good  con- 
sideration for  issuing  and  agreeing  to  pay  the  bonds  so  de- 
posited in  escrow.  The  contract  between  the  county  and 
the  company,  therefore,  was  based  upon  a  good  and  valu- 
able consideration.  Phillips  v.  Albany,  28  Wis.  340 ;  Bound 
V.  W.  G.  R.  Co.  45  Wis.  643;  Lynch  v.  K,  L.  F.  <&  M.  E.  Co. 
57  Wis.  430,  468;  HaU  v.  Baker,  74  Wis.  118.  Moreover, 
under  the  statute  cited,  it  became  mutually  and  irrevocably 
binding  upon  the  county  as  well  as  the  company. 

There  is  no  suggestion  that  such  contract  is  repugnant  to 
any  constitutional  inhibition,  except  as  mentioned,  nor  that 
it  is  contrary  to  any  principle  of  public  policy.  On  the  con- 
trary, this  court  has  repeatedly  sanctioned  the  binding  force 
of  such  contracts.  Thus,  it  has  been  held  that "  where  a  prop- 
osition for  county  aid  to  a  railroad  upon  stipulated  condi- 
tions has  been  submitted  to  the  electors  of  the  county,  and 
approved  by  their  vote,  such  conditions  cannot  afterwards  be 
essentially  modified  by  any  agreement  between  the  railroad 
company  and  the  board  of  county  supervisors."  Douglas  Co. 
V.  WaXbridge,  38  Wis.  179.  To  the  same  effect,  Platteville  v. 
G.  cfe  S.  W.  a.  Co.  43  Wis.  493.  So,  it  was  said  by  Mr.  Jus- 
tice Cole,  in  one  of  the  cases  cited,  that  "  in  a  number  of 
cases  which  have  come  before  this  court  it  has,  in  effect,  been 
decided  that  a  proposition  for  aid,  submitted  by  a  railroad 
company  to  the  voters  of  a  town  or  city,  and  accepted  by 
the  voters,  becomes  a  contract  mutually  binding  upon  the 
railroad  company  and  the  town."  Bound  v.  W.  JR.  C.  Co. 
45  Wis.  564.  These  adjudications  are  expressly  sanctioned 
by  Mr.  Justice  Pinney,  speaking  for  the  whole  court,  in  StaU 
ex  rel.  Jf.,  T.  cfe  W.  B,  Co.  v.  Common  Council  of  Tomahawk^ 
96  Wis.  73;  and,  upon  the  strength  of  other  adjudications, 
he  there  said:  "The  legislature  may  confer  directly  the 
necessary  authority  for  such  purposes  on  the  proper  town, 
city,  or  county  authorities  to  represent  and  act  for  the  ma- 
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nicipal  corporation  or  organization,  •  .  .  and  the  munici- 
pal authorities  may  be  compelled  to  issue  the  bonds  if  the 
contract  has  been  performed  on  the  part  of  the  railway  com* 
pany."  State  ex  rd.  O.  B.  ds  M.  R.  Co.  v.  Jennings^  48  Wis. 
549. 

4.  Of  course,  the  contract  so  made  was  an  executory  con- 
tract Before  any  instalment  of  bonds  was  to  be  delivered 
to  the  company,  or  any  taxes  were  to  be  collected  to  make 
payments  thereon,  the  company  was  required  to  perform  on 
its  part  and  construct  the  section  of  the  road  called  for  by 
the  contract.  Keystone  Lumber  Co.  v.  Bayfield^  94  Wis.  491. 
The  most  important  question  in  the  case  is  whether  such 
contract,  when  so  made,  became  an  indebtedness  of  the 
county,  within  the  meaning  of  the  constitutional  provision 
quoted.  That  provision  is  found  in  the  amendment  of  1874 
to  sec.  3,  art.  XI,  of  the  constitution.  It  was  manifestly  in- 
tended to  prohibit  abuses  which  formerly  existed  by  reason 
of  the  failures  of  the  legislature  to  sufficiently  restrict  the 
powers  of  municipalities  in  the  matter  of  "  borrowing  money, 
conircteting  debte^  and  loaning  their  credit."  See  the  section 
before  the  amendment.  Mark  the  language  of  the  amend- 
ment: "No  county    .    .    .    ehall  he  allowed  Xo\i^Q,OTCL'ei  in* 

If 

debted  in  any  manner  or  for  any  purpose^  to  any  amount," 
exceeding  the  limit  therein  fixed.  This  language  is  broad 
enough  to  include  the  contracting  of  any  such  debt  or  the 
iocurring  of  any  such  liability. 

Thus,  it  was  held  by  this  court  in  Hebard  v.  Ashland  Co. 
55  Wis.  145,  that,  "  where  a  county  is  already  indebted  in  a 
sum  exceeding  five  per  cent,  of  the  value  of  the  taxable 
property  therein,  it  cannot  incur  a  further  indebtedness  for 
building  a  court  house,  or  for  any  other  purpose,  and  a  tax 
levied  to  pay  such  further  alleged  indebtedness  is  void." 
Ewrlea  v.  WellSj  94  Wis.  298.  Such  language  has  been  con- 
strued to  "  forbid  implied  as  well  as  expressed  indebted- 
ness."   Litchfield  V.  Ballon^  114  U.  S.  190.     So,  it  has  been 
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construed  to  be  "  aa  absolute  limitation  upon  the  power  of 
the  county  to  contract  any  and  all  indebtedness "  for  any 
and  every  purpose  whatsoever.  Lake  Co.  v.  Rollma^  130 
U.  S.  662.  So,  it  has  been  held  that  the  legislature  cannot, 
either  directly  or  indirectly,  dispense  with  such  limitation 
upon  the  power  of  municipal  corporations  "  to  incur  debts." 
Lake  Co.  v.  Graham^  130  U.  S.  674.  So,  it  has  been  held, 
under  such  provision,  that,  "  when  such  municipality  shall 
have  reached  the  limit  prescribed  by  the  constitution,  it  is 
prohibited  from  making  any  contract  whereby  an  indebted- 
ness is  created,  even  for  the  necessary  current  expenses  in 
the  administration  of  the  affairs  and  government  of  the  cor- 
poration." Prince  v.  Quincy^  105  111.  138.  So,  it  has  been 
held  that,  "  where  a  city  enters  into  a  contract  to  pay  a 
sum  of  money  when  certain  work  shall  bo  done  and  ac- 
cepted, the  obligation  thereby  assumed  will  constitute  a 
debt,  within  the  meaning  of  the  constitutional  limitation  of 
its  power  to  incur  indebtedness.  Such  indebtedne^ss  will  be 
regarded  as  having  been  incurred  from  the  date  of  the  con- 
tract, and  not  postponed  to  the  time  of  the  completion  and 
acceptance  of  the  work."  Culbertaon  v.  Fulton^  127  111.  30. 
So,  it  has  been  held  that  "  a  contract  by  a  city  to  pay  an 
annual  rental  for  the  use  of  water  hydrants  and  electric 
lights  is  a  contracting  of  indebtedness  within  the  meaning 
of  a  constitutional  limitation."  Beard  v.  SopkinsvUley  95 
Ky.  239 ;  S.  C.  23  L.  E.  A.  402.  To  the  same  effect,  Bouh 
ard  '0.  Smith,  91  Tex.  8. 

The  authorities  cited  are  all  to  the  effect  that  the  accept- 
ance of  the  proposition  was  "  the  incurring  of  such  indebt- 
edness," within  the  meaning  of  the  constitution.  This  is  in 
harmony  with  the  ruling  of  this  court  in  Earlea  v.  WdU,  94 
Wis.  285,  w^here  it  was  held,  in  effect,  that  the  city  had  no 
power  to  assume  an  obligation  or  incur  a  debt  or  liability 
in  excess  of  the  constitutional  limit. 

5.  There  is  another  view  of  the  question  which  leads  to 
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the  same  conclusion.  The  limit  of  sach  indebtedness,  as 
fixed  in  the  constitutional  provision  in  question,  is  "  five  per 
centum  on  the  value  of  the  taxable  property  "  in  the  county, 
"  to  be  ascertained  by  the  last  asaesatnent  for  state  and  county 
taxes  previous  to  the  incurring  of  such  indebtedness?^  The 
manifest  purpose  of  ascertaining  such  value  of  the  taxable 
property  in  the  county  by  such  "  last  assessment "  previous 
to  the  incurring  of  such  indebtedness  was  to  enable  all  par- 
ties to  know  in  advance  whether  the  debt  so  contracted  Avas 
within  or  exceeded  the  constitutional  limit.  In  the  language 
of  Mr.  Justice  Lamar,  speaking  for  the  whole  court,  in  one 
of  the  cases  cited :  "  In  this  case  the  standard  of  validity  is 
created  bv  the  constitution.  In  that  standard  two  factors 
are  to  be  considered, —  one  the  amount  of  the  assessed  value, 
and  the  other  the  ratio  between  that  assessed  value  and  the 
debt  proposed.  These  being  exactions  of  the  constitution 
itself,  it  is  not  within  the  power  of  a  legislature  to  dispense 
with  them,  either  directly  or  indirectly,  by  the  creation  of 
a  ministerial  commission  whose  finding  shall  be  taken  in  lieu 
of  the  facts."  Lake  Go.  v.  Graham,  130  U.  S.  683,  684.  In 
that  case  the  indebtedness  of  the  county  was  considered  as 
of  September  6, 1881.  The  bonds  were  authorized  by  a  vote 
of  a  majority  of  the  electors,  November  8, 1881,  and  the 
bonds  were  issued  January  2, 1882,  and  were  payable  in  ten 
to  twenty  years.  As  indicated  in  that  opinion,  the  two  stand- 
ards of  validity  created  by  the  constitution,  to  wit,  the 
amount  of  such  assessed  value  and  the  ratio  between  that 
*' value  and  the  debt  proposed,"  are  indispensable  requisites, 
and  must  always  be  kept  in  mind  in  detel*mining  the  validity 
of  any  such  contract.  The  legislature  necessarily  had  them 
in  mind  when  they  provided  that  the  acceptance  of  such 
proposition  by  the  qualified  voters  of  the  county  should  be 
mutually  and  irrevocably  binding,  not  only  upon  the  com- 
pany, but  the  county.     This  conclusion  is  irresistible  from 

the  fact  that  the  same  legislature  which  first  proposed  that 
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constitutional  amendment  enacted  those  statutes  essentially 
as  they  are  now  in  force,  except  that  such  statutes  provided 
that  no  bonds  should  be  issued  by  any  city,  etc.,  to  an 
amount  exceeding  ten  per  centum  upon  the  valuation  of  the 
taxable  property  therein  as  the  same  should  "  appear  upon 
the  last  previous  assessment  roll,"  nor  by  a  county  exceed- 
ing such  per  centum  "  upon  the  valuation  of  the  property 
therein,  as  fixed  by  the  last  previous  state  board  of  equaliza- 
tion.'*  Laws  of  1872,  ch.  182.  The  present  statute  fixes  the 
qualification  of  the  voters  for  accepting  the  proposition  aa 
those  "  who  were  assessed  for  taxes  on  real  or  personal  es- 
tate in  such  municipality,  as  shown  by  the  last  assessment 
roll."  S.  &  B.  Ann.  Stats,  sec.  946;  State  ex  rel.  C,  M.  cSr 
JSt.  P.  B.  Co.  V.  BlacksUme,  63  Wis.  362. 

To  hold  that  there  was  no  liability  on  the  part  of  the 
county  by  reason  of  such  acceptance  of  the  proposition,  and 
no  indebtedness  incurred  by  the  issuing  of  the  bonds  and 
placing  them  in  escrow,  until  the  completion  of  the  road  or 
some  section  thereof,  and  the  delivery  of  the  bonds,  and  that 
the  question  whether  such  constitutional  limitation  had  been 
exceeded  should  be  determined  with  reference  to  the  last 
assessment  prior  to  such  completion  of  the  road  and  deliv- 
ery of  the  bonds,  would  not  only  overturn  numerous  decis- 
ions cited,  but  nullify  the  statutes  and  the  provisions  of  the 
constitutional  amendment  quoted.  Upon  such  theory,  it 
would  not  be  the  majority  of  the  qualified  voters  who  had 
power  to  bind  the  county,  but  the  manipulation  of  the  differ- 
ent assessors  who  might  happen  to  be  in  office  at  the  time 
of  such  last  assessment  prior  to  such  completion  of  the  road 
and  delivery  of  the  bonds.  If  such  assessors  desired  to  de- 
feat the  payment  of  the  bonds,  they  could  easily  do  so  by 
cutting  down  the  assessment;  and,  if  they  desired  to  enforce 
such  payment,  they  could  do  so  by  increasing  the  assessment. 
In  other  words,  upon  such  theory,  it  would  be  untrue  that 
the  acceptance  of  the  proposition  was  mutually  and  irrevo- 
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cably  binding  upon  the  county  as  well  as  the  company,  since 
the  coniity  would  not  be  bound  at  all,  unless  such  subse- 
quent assessment  should  be  favorable  to  the  company.  Such 
uncertainty  would  not  only  produce  endless  confusion  on 
the  part  of  the  county  or  other  municipality  in  the  matter 
of  contracting  debts,  but  render  the  bonds  valueless  as  secu- 
rity for  the  construction  of  the  road.  All  such  confusion 
and  uncertainty  is  avoided  by  holding,  as  the  law  manifestly 
is,  that  the  ^  last  assessment "  mentioned  in  the  constitution 
is  the  last  assessment  prior  to  the  acceptance  of  such  prop- 
coition,  or,  in  the  language  of  the  constitution,  'Uhe  last 
assessment  .  •  •  previous  to  the  incurring  of  such  in- 
debtedness." 

In  support  of  the  contrary  proposition,  counsel  naturally 
rely,  mainly,  upon  one  branch  of  State  ex  rel.  Jf.,  T.  ds  W. 
R.  Co.  V.  Common,  Council  of  Tomahawk^  96  Wis,  73,  cited 
above.  In  that  case  the  railway  company  had  commenced, 
and  during  the  pendency  of  the  action  had  seasonably  com- 
pleted, the  road,  and  hence  our  attention  was  more  particu- 
larly called  to  the  rights  of  the  parties  after  the  railway  had 
fully  performed  the  contract  on  its  part.  But  the  writer  of 
this  opinion  hereby  assumes  his  full  share  of  responsibility 
for  all  that  is  said  in  the  Tomahawk  Case,  the  same  as  though 
he  had  written  the  opinion  himself.  Nevertheless,  after 
very  careful  consideration,  we  are  constrained  to  hold  thai 
the  conclusion  reached  on  the  branch  of  that  case  last  men- 
tioned is  contrary  to  the  spirit,  intent,  and  meaning  of  the 
statutes  and  the  constitution,  as  well  as  numerous  decisions 
in  this  and  other  courts,  and  hence  to  that  extent  must  be 
regarded  as  overruled. 

6.  The  aid  was  voted  to  the  Washhurn^  Bayfield  <&  Iron 
JSwer  JRadlway  Company ^  '^  its  successors  or  assigns,"  and 
hence  the  trial  court  properly  held  that  the  county  could 
not  escape  any  liability  merely  by  reason  of  that  company 
having  assigned,  transferred,  and  set  over  to  the  Bayfidd 
JBarbor  dft  OrecU  Western  Railroad  Company  all  its  rights, 
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privileges,  title,  and  interest  in  and  to  such  subscription  and 
bonds  pertaining  to  or  to  be  earned  by  the  construction  of 
the  fifth  and  sixth  sections  of  the  road  mentioned.  Lynch 
^.  E,,  L.  F.  <&  M.  B.  Co.  67  Wis.  430;  Casa  Co.  v.  Oillett,  100 
U.  S.  585. 

We  must  hold  that  all  the  bonds  are  valid,  except  the  last 
instalment  of  $25,000,  for  the  construction  of  the  sixth  sec- 
tion of  the  road,  and  that  they  are  void. 

By  the  Court. —  That  part  of  the  judgment  sanctioning  the 
validity  of  such  last  instalment  of  bonds  is  reversed,  and 
the  judgment  in  all  other  respects  is  aflBrmed,  and  the  entry 
thereof  is  to  be  modified  accordingly,  Neither  party  is  to 
have  costs,  except  the  plaintiff  is  to  pay  the  clerk's  fees. 

WiNSLow,  J.  In  State  ex  rel.  JT.,  T.  (&  W.  B.  Co.  v.  Com- 
'wtion  Council  of  Tomahawk^  96  Wis.  73,  it  was  held  that  mu- 
nicipal indebtedness  represented  by  railway  aid  bonds  was 
•** incurred"  within  the  meaning  of  sec.  3,  art.  XI,  Const.,  at 
*the  time  when  the  contract  is  performed  by  the  railway 
'Company  and  it  is  entitled  to  the  delivery  of  the  bonds. 
This  decision  was  made  upon  full  consideration  and  argu- 
ment of  the  question,  and  I  see  no  good  reason  for  sum- 
marily overruling  it  before  the  ink  is  fairly  dry.  I  therefore 
dissent  from  so  much  of  the  present  decision  as  overrules 
that  case,  but  no  more. 


go  ^1        Slauson,  Appellant,  vs.  Goodrich  Transportation  Compant, 
15?J»?I  Kespondent. 

3farc7i  1^  March,  f^,  18d8. 

W^ecimeni:  Evidence  of  title:  Deed,  reference  to  plat:  Evidence  on  second 

trial:  Becord  on  appeal 

i.  In  order  to  recover  in  ejectment,  where  neither  the  pleadings  nor 

the  proof  show  that  the  parties  derived  their  titles  from  a  common 

.  grantor,  or  show  the  source  of  the  defendant's  title,  or  that  he  had 
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ever  been  in  possession  of  the  land,  the  plaintiff  must  either  con- 
nect himself  with  the  government  title  or  with  some  grantor  who 
was  the  common  source  of  title  to  both  parties. 

2.  Where  a  deed,  in  describing  the  property  conveyed,  refers  to  a  map^ 
or  plat  as  marking  the  natural  boundaries  of  such  property,  sucN 
plat  should  be  considered  as  giving  the  true  description  as  macl^ 
as  though  it  was  marked  down  on  the  deed. 

&  In  order  that  the  competency  of  a  document,  which  was  offered  in 
evidence  at  the  trial  and  excluded,  may  be  determined  on  appeal, 
it  must  be  brought  into  the  record. 

4.  Where  a  judgment  is  vacated,  the  action  stands  for  trial  as  if  it 
never  had  been  tried,  and  the  fact  that  evidence  which  was  in- 
competent was  admitted  at  the  former  trial  is  no  reason  for  its 
admission  upon  a  subsequent  trial. 

Appeal  from  a  judgment  of  the  circuit  court  for  Racine 
county":  John  Goodland,  Judge.    Affirmed. 

Ejectment.  The  complaint  is  in  the  ordinary  form,  alleg- 
ing that  plaintiff  is  the  owner  and  entitled  to  the  possession 
of  the  premises  described,  and  that  defendant  unlawfully 
withholds  possession.  The  answer  is  a  general  denial,  and 
a  further  defense  that  plaintiff  nor  her  ancestors  or  grantors 
had  been  possessed  of  the  premises  within  twenty  years  pre- 
ceding the  commencement  of  the  action.  A  judgment  for 
plaintiff  on  the  merits  was  aflBrmed  in  this  court.  94  Wis. 
642.  Within  the  time  limited  by  statute,  defendant  paid  the 
costs  and  took  a  new  trial. 

At  the  opening  of  the  trial,  plaintiff's  counsel  made  the 
following  statement:  "It  is  conceded  for  the  purposes  of 
this  trial  that  Isaac  Taylor,  in  his  lifetime,  owned  all  the 
lands  between  Second  street  and  Root  river  that  lay  east  of 
a  point  140  feet  east  of  the  east  line  of  Chatham  street.'* 
Counsel  for  defendant  responded:  "I  will  examine  the  ab- 
stract of  title  and  the  deeds  of  the  lands  referred  to,  and  I 
will  inform  you  [addressing  Mr.  Fish,  plaintiff's  counsel]  to- 
morrow morning  whether  I  will  agree  to  your  requested 
stipulation  or  not."  No  further  reference  to  this  stipulation 
appears  in  the  bilL  of  exceptions.     Plaintiff's  counsel  then 
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offered  in  evidence  a  deed  from  one  Taylor  and  wife  to 
William  Waterman,  said  to  describe  a  piece  of  land  immedi- 
a^tely  west  of  the  lands  in  controversy.  The  date  or  place 
of  record  of  this  deed  does  not  appear.  Next,  the  will  of 
Isaac  Taylor,  in  which  Emeline  Taylor  is  named  as  devisee, 
was  offered.  Then  followed  a  deed  from  Emeline  Taylor 
to  James  H.  Kelly,  George  Murray,  and  George  W.  Slauson. 
This  deeds  purports  to  convey  parts  of  block  7  of  the  orig- 
inal plat  of  Eacine,  and  is  assumed  by  plaintiff's  counsel  to 
cover  the  land  in  suit,  but  there  i^  no  evidence  in  the  bill  of 
exceptions  from  which  this  fact  can  be  definitely  determined. 
Plaintiff's  counsel  then  called  a  witness  for  the  purpose  of 
showing  "  where  Eoot  river  was  at  the  time  this  deed  was 
made."  This  testimony  was  objected  to  and  the  objection 
sustained.  Plaintiff's  counsel  then  offered  to  make  further 
proof  along  that  line,  and  to  show  title  from  Kelly  and  Mur- 
ray, through  mesne  conveyances,  to  plaintiff,  of  the  prop- 
erty claimed  in  her  complaint.  Keferences  were  made  to 
plat  No.  1  and  map  No.  8,  which  were  offered  by  plaintiff, 
but  which  are  not  preserved  in  the  bill  pf  exceptions.  Plaint- 
iff thereupon  rested  her  case,  a  nonsuit  was  granted,  and 
judgment  was  entered  for  defendant,  from  which  this  appeal 
is  taken. 

For  the  appellant  there  was  a  brief  by  John  T.  Fiah^  of 
counsel,  and  Quarles,  Spenoe  <b  Qiiarle^  attorneys,  and  oral 
argument  by  J.  V,  Quq^tUb,  They  contended  that  a  deed 
is  to  be  construed  with  reference  to  the  actual  state  of  the 
property  at  the  time  of  its  execution.  Broom,  Legal  Max- 
ims, 532,  682;  3  Washb.  Keal  Prop.  (4th  ed.),  384,  408-422; 
Roberts  t\  Roberts^  55  N.  Y .  275 ;  3  Kent,  Comm.  434.  The 
same  deed  was  received  in  evidence  upon  the  first  trial  and 
was  construed  as  evidence  of  title,  and  that  construction 
was  approved  by  the  supreme  court  by  affirming  the  judg- 
ment. Laihrop  v,  Enapp^  37  Wis.  307,  312;  EUU  v.  JHf.  O. 
Foster  Lumber  Co.  97  id.  641. 
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For  the  respondent  there  was  a  brief  by  Thomas  M.  Kear- 
net/y  of  counsel,  and  oral  argument  by  Mr.  Kearney  and  Mr. 
TT.  D.  Thompson. 

Babdeen,  J.  We  are  placed  at  some  disadvantage  by 
reason  of  a  dispute  having  arisen  between  counsel  as  to  the 
actual  facts  that  were  before  the  trial  court  at  the  time  the 
motion  for  nonsuit  was  granted.  A  reference  to  the  bill  of 
exceptions,  however,  seems  to  settle  the  contention  adversely 
to  the  claims  of  appellant.  Neither  have  we  been  favored 
by  any  definite  assignment  of  error  upon  which  appellant 
relies,  unless  it  be  the  broad  statement  that  the  court  erred 
in  the  granting  of  a  nonsuit.  This  requires  an  examination 
of  the  evidence  received  and  offered  on  the  trial,  and  the 
rulings  of  the  court  thereon. 

A  party  claiming  title  and  right  to  possession  of  land, 
under  a  very  familiar  rule,  must  recover  upon  the  strength 
of  his  own  title,  rather  than  upon  the  weakness  of  the  title 
of  his  adversary.  Ordinarily,  the  plaintiff  must  connect 
himself  with  the  government  title,  unless  both  parties  claim 
from  a  common  source,  as  was  the  case  in  Sexton  v.  Rhaines^ 
18  Wis.  99.  But  here  neither  the  pleadings  nor  the  proof 
offered  show  a  common  grantor.  There  is  not  a  whisper  in 
the  evidence  indicating  from  what  source  respondent  claims 
title.  Neither  does  the  answer  disclose  any  information  from 
which  a  deduction  can  be  made  as  to  the  source  of  respond- 
ont's  title,  nor  does  the  evidence  received  or  offered  show 
that  respondent  was,  or  ever  bad  bedn,  in  possession  of  the 
land.  Such  being  the  state  of  the  record  it  became  nec- 
essary for  the  appellant  either  to  connect  herself  with  the 
government  title  or  with  sonie  grantor  who  was  the  com- 
mon source  of  title.  Such  necessity  seems  to  have  been  in 
the  mind  of  counsel  for  appellant  when  he  asked  for  the 
stipulation  referred  to  in  the  statement  of  facts.  The  stip- 
ulation not  having  been  consented  to,  and  there  being  a 
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failure  of  appellant  to  connect  herself  with  the  original  title, 
it  follows  as  a  necessary  conclusion  that  her  title  failed,  and 
the  nonsuit  was  properly  ordered. 

Still  further,  there  was  no  evidence  that  appellant  or  her 
grantors  had  ever  been  in  possession  of  the  disputed  prem- 
ises, so  as  to  give  rise  to  any  presumptions  which  such  pos- 
session might  give.  AUard  v.  Fitzgerald^  87  Wis.  516.  But, 
if  this  were  not  so,  there  is  still  another  reason  why,  under 
the  situation  presented,  the  conclusion  of  the  trial  court  was 
right.  When  evidence  wa&  offered  to  show  the  condition  of 
things  at  the  time  of  the  execution  and  delivery  of  the  deed 
from  Emeline  A.  Taylor  to  Kelly,  Murray,  and  Slauson, 
counsel  referred  to  a  certain  plat  marked  "  Plat  No.  1,"  and 
a  map  "No.  8,"  which  were  ruled  out.  These  papers,  taken 
in  connection  with  this  deed,  it  is  argued,  would  have  shown 
the  condition  of  the  land  at  the  time  the  deed  was  executed, 
and  were  essential  to  appellant's  case.  Whether  this  be  so 
or  not,  the  failure  to  preserve  them  in  the  bill  of  exceptions 
leaves  us  powerless  to  determine  their  competency.  When 
a  document  is  offered  and  excluded,  it  must  be  brought  into 
the  record,  in  order  that  the  court,  on  appeal,  may  determine 
its  competency.  Elliott,  App.  Proc.  §  748.  Map  No.  8  seems 
to  have  been  a  paper  that  was  used  on  the  hearing  of  this 
case  in  this  court  on  the  former  appeal.  At  the  trial  it  does 
not  appear  to  have  been  marked  or  identified,  nor  is  it  at- 
tached to  or  referred  to  in  the  bill  of  exceptions  on  this 
appeal,  any  further  than  has  been  stated.  This  court  can 
take  cognizance  of  papfers  or  documents  which  are  not  a  part 
of  the  judgment  roll  only  Avhen  they  have  been  preserved 
and  properly  identified  in  the  bill  of  exceptions.  The  deed 
from  Emeline  A.  Taylor  to  Kelly,  Murray,  and  Slauson  pur- 
ports to  convey  a  tract  of  land  being  "  part  of  block  7  accord- 
ing to  the  original  plat  of  the  village,  now  city,  of  Racine, 
made  by  Moses  Yilas,  surveyor,  and  recorded  in  the  oflice  of 
the  register  of  deeds  of  said  Eacine  county."    Eespondent's 
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counsel  objected  to  the  reception  of  this  deed  unless  the  plat 
referred  to  therein  was  produced.  Appellant's  counsel  re- 
fused to  produce  the  plat,  because  "it  did  not  show  the 
condition  at  the  time  the  deed  was  made."  The  deed  was 
admitted.  A  witness  was  then  produced,  who  testified  that 
Root  river  flowed  into  Lake  Michigan  at  different  places  at 
different  periods.  Counsel  announced  that  the  purpose  of 
this  testimony  was  to  show  where  Root  river  was  at  the 
time  the  deed  was  made.  Further  testimony  along  this  line 
was  objected  to  because  the  tract  conveyed  by  the  deed  was 
in  block  7,  while  the  land  sought  to  be  recovered  was  not  in- 
cluded therein,  but  was  adjacent  to  block  67.  In  the  colloquy 
which  ensued  between  the  court  and  counsel,  it  must  be  as- 
sumed that,  if  the  plat  referred  to  in  the  deed  should  govern, 
the  deed  conveyed  no  portion  of  the  disputed  premises.  This 
was  the  conclusion  of  the  trial  court,  and  upon  which  he  sus- 
tained the  objection.  With  this  decision  we  certainly  agree. 
The  deed  in  question  purported  to  cover  only  a  portion 
of  block  7  according  to  the  original  plat  made  by  Moses 
Vilas,  surveyor.  "  A  deed  containing  a  description,  and  re- 
ferring to  a  map  having  lines  drawn  upon  it,  and  marking 
natural  boundaries  and  the  natural  objects  delineated  on  its 
surface,  should  be  considered  as  giving  the  true  description 
of  the  land,  as  much  as  if  the  map  were  marked  down  on 
the  deed."  2  Devlin,  Deeds,  §§  1020,  1021;  Chapman  v. 
Polack^  70  Cal.  487.  And  see  MaHteraon  v.  Mimro,  105  Cal. 
431;  Schenley  v.  Pittshurgh^  104  Pa.  St.  472.  In  this  case, 
the  deed  calling  for  a  tract  of  land  in  block  7,  according  to 
a  specific  survey,  cannot  be  extended  to  cover  land  in  some 
other  block  by  the  evidence  received  or  offered  at  the  trial. 
If  the  deed  in  question  does  not  convey  the  disputed  tract 
when  read  with  reference  to  the  plat,  then  the  grantee 
should  seek  its  reformation.  The  fact,  if  it  be  a  fact,  that 
this  deed  was  offered  and  received  in  evidence  on  the  former 
trial  cuts  no  figure  in  this  case. 
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Under  R.  S.  1878,  sec.  3092,  respondent  was  entitled  to  a 
new  trial  upon  compliance  with  its  terms.  When  the  judg- 
ment was  vacated,  the  action  stood  for  trial  as  if  it  had 
liever  been  tried.  Green  Bay  <&  M.  Canal  Go,  v.  ffewUt^ 
62  Wis.  316;  HewiU  v.  Wis.  Hiver  Land  Go.  81  Wis.  646; 
Edwards  v.  Edwards^  22  111.  121 ;  Hammond  u  Garter^  161 
111.  621;  Donahue  v.  Klassner^  22  Mich.  252;  Eiohert  v. 
Sckaffer,  161  Pa.  St.  519;  Brownsville  v.  Gavazos^  100  U.  S. 
138. 

The  view  we  have  taken  of  this  case  renders  it  unneces- 
sary to  determine  the  motion  of  respondent  to  strike  out  a 
part  of  the  record  sent  to  this  court.  The  provisions  of  rule 
YII^  are  plain  and  easily  understood,  and  at  this  late  day 
there  is  no  excuse  for  a  violation  of  it. 

By  the  Gourt. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

With  this  case  as  reported  in  40  L.  R.  A.  825,  there  is  a  note  on  the 
effect  of  a  prior  decision  upon  the  statutory  new  trial  in  a  real  action. — 
Rep. 


Wentwoeth,  Respondent,  vs.  Racine  County,  Appellant. 

March  1^  March  ££,  1898, 

Constrttction  of  statutes:  Constitutional  law:  County  boards:  Publicor 

tion  of  proceedings:  "Res  ad  judicata. 

1.  An  act  of  the  legislature  cannot  properly  be  judicially  declared 
void  for  uncertainty  if  it  will  admit  of  any  reasonable  construc- 
tion that  wiU  support  it. 

^  The  mere  wisdom  or  reasonableness  of  a  law  is  not  a  matter  for  ju- 
dicial determination,  but  is  exclusively  within  the  domain  of  leg- 
islative power. 

8.  Ch.  250,  Laws  of  1895,  delegating  to  county  boards  power  to  legis- 
late in  regard  to  officers'  fees  in  certain  cases,  is  constitutional 
under  the  ru'e  in  Ryan  v.  Outagamie  Co.  80  Wis.  886. 
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i.  The  constitutional  and  statutory  requirement  for  the  publication 
of  laws  as  a  prerequisite  to  their  validity  does  not  extend  to  the 
publication  of  mere  ordinances,  resolutions,  and  proceedings  of 
local  governing  bodies,  pursuant  to  a  valid  grant  to  such  bodies  of 
power  to  legislate  in  regard  to  such  matters. 

6.  The  general  statute  requiring  the  publication  of  the  proceedings  of 
county  boards  is  directory,  and  a  failure  to  comply  therewith  does 
not  invalidate  such  proceedings. 

^  The  rule  that  a  judgment  in  bar,  or  as  evidence  in  estoppel,  is  bind- 
ing not  only  as  to  every  question  actually  presented  and  consid- 
ered and  upon  which  the  court  rested  its  decision,  but  every  ques- 
tion that  might  have  been  presented  and  decided  as  well,  does 
not  apply  to  a  different  cause  of  action  between  the  same  parties, 
except  as  to  questions  shown  to  have  been  actually  decided  in  the 
former  action. 
[Syllabus  by  Mabshall^  J.] 

Appeal  from  a  jadgment  of  the  circuit  court  for  Kacine 
county :  Fkank  M.  Fish,  Circuit  Judge.     Reversed. 

Plaintiff  filed  a  bill  for  services  as  justice  of  the  peace, 
for  allowance  by  the  defendant  county,  made  out  in  accord- 
ance with  the  general  statute  on  the  subject.  Such  board, 
having  previous  to  the  performance  of  the  services  made  a 
regulation  in  regard  to  oiBcers'  fees  in  certain  cases,  pursu- 
ant to  ch.  250,  Laws  of  1895,  determined  that  plaintiff  was 
only  entitled  to  recover  in  accordance  with  such  regulation^ 
and  accordingly  allowed  his  bill  in  part  and  disallowed  it  in 
part.  From  such  determination  an  appeal  was  dul}''  taken 
by  the  plaintiff  to  the  circuit  court,  and  such  proceedings 
were  there  duly  had  that  it  was  determined  that  the  county 
board,  November  18,  1895,  pretending  to  act  under  ch.  250, 
Laws  of  1895,  aforesaid,  by  resolution,  established  the  fees 
for  services  of  justices  of  the  peace  in  the  cases  covered  by 
plaintiff's  bill,  and  that  the  allowance  made  by  such  board 
on  such  bill  was  strictly  in  accordance  with  such  resolution; 
that  no  certified  copy  of  such  resolution  was  ever  published, 
hence  that  it  never  became  valid,  even  if  the  statute  at- 
tempting to  authorize  it  were  valid;  that  such  statute  is 
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void  for  uncertainty  and  is  improper  and  unconstitutional; 
hence  that  the  general  statutes  of  the  state,  in  accordance 
with  which  plaintiflPs  bill  was  made  out  as  presented  to  the 
county  board,  governed  the  subject.  Judgment  was  there- 
fore ordered  in  plaintiff's  favor  for  the  amount  of  the  claim 
disallowed  by  the  county  board.  Judgment  was  entered 
accordingly,  from  which  this  appeal  was  taken. 

On  the  trial  the  record  of  a  former  case  between  the  same 
parties,  for  the  recovery  of  fees,  was  introduced  in  evidence, 
but  there  was  no  evidence  to  show  that  the  validity  of  the 
resolution  in  question  was  there  determined. 

Peter  B.  Nelson^  for  the  appellant,  argued,  among  other 
things,  that,  though  a  city  charter  requires  ordinances  to  be 
published,  yet  publication  is  not  essential  to  their  taking 
effect.  Sutherland,  Statutory  Construction,  §§  446, 447, 454 ; 
Conboy  v.  Iowa  Cityy  2  Iowa,  90;  Arthur  v.  Adam^  49  Miss. 
404;  Cheanut  v,  Elliott^  61  id.  569;  Fifield  v,  Marinette  Co. 
62  Wis.  532;  State  v.  Click,  2  Ala.  26;  St,  Louis,  L.  &  D. 
R,  Co.  V.  Wilde}\  17  Kan.  289;  In  re  New  York  P.  E.  Pulh 
lie  School,  47  N.  Y.  556;  PeopU  v.  Cook,  14  Barb.  259.  The 
former  judgment  was  not  an  estoppel.  Something  more  is 
necessary  to  make  it  so  than  a  similarity  of  facts  or  a  com- 
mon question  of  law.  Davenport  v,  C,  li.  I.  dk  P.  li.  Co.  38 
Iowa,  633-640 ;  Aultman  v.  Mount,  62  id.  674. 

John  T.  Wentworth,  for  the  respondent,  contended  that  the 
county  board  could  not  exercise  the  power  delegated  to  it 
of  fixing  the  compensation  of  justices,  previously  fixed  by 
a  general  law,  by  a  law  or  resolution  which  is  not  properly 
published.  State  ex  rel.  Cothren  v.  Lean,  9  Wis.  279;  Clark 
V.  Janesville,  10  id.  136;  State  ex  rel.  Hawes  v.  Pierce,  35  id. 
93;  Smith  v.  Sherry,  54  id.  114;  Burnham  v.  Webster,  5  Mass. 
266;  Heridia  v.  Ayers,  12  Pick.  334;  Calking  v.  Baldwin,  4 
Wend.  667;  Burnham  v.  Acton,  35  How.  Pr.  48;  Rogers^ 
Ca^e,  2  Me.  303.  The  judgment  in  a  former  action  between 
the  same  parties  involving  the  same  question  of  law  is  an 
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estoppel  as  to  conclasions  both  of  law  and  fact  which  neces- 
sarily flow  from  such  judgment,  although  not  expressly 
found.  Cromwell  v.  Sac  County ^  94  U.  S.  351;  Pray  v. 
Hegeman^  98  N.  T.  351;  Woodgate  v,  Fleety  44  id.  1. 

Marshall,  J.  The  questions  for  consideration  on  this  ap- 
peal are:  (1)  Is  ch.  250,  Laws  of  1895,  void  for  uncertainty  ? 
(2)  Is  such  chapter  improper  or  unconstitutional?  (3)  Is  it 
requisite  to  the  validity  of  a  regulation  fixing  officers'  fees 
under  such  chapter  that  it  be  published,  as  laws  are  required 
to  be  published  under  the  constitution  and  statutes  of  this 
state?  (4)  Was  the  question  of  the  legality  of  plaintiff's 
claim  res  adjvdicata  by  reason  of  the  court  having,  in  a  pre- 
vious action  between  the  same  parties,  allowed  a  recovery  of 
fees  in  accordance  with  the  general  statutes  ?  These  ques- 
tions will  be  briefly  considered  in  their  order. 

1.  The  title  of  the  act  of  1895  is  in  the  following  language : 
"An  act  relating  to  the  punishment  of  vagrancy,  drunken- 
ness, and  similar  offenses,  and  the  fees  of  officers  in  prosecu- 
tion therefor."  The  body  of  the  act,  in  sec.  1,  provides  for 
the  manner  of  punishing  offenders  of  the  classes  mentioned, 
and  sec.  2  provides  that  county  boards  of  supervisors  may, 
from  time  to  time,  fix  and  regulate  the  fees  or  compensa- 
tion of  officers  and  magistrates  for  services  performed  in  all 
prosecutions  for  any  of  such  offenses,  except  when  such  pros- ' 
ecutions  shall  be  under  a  city  or  village  charter  or  ordinance. 
Wherein  there  is  any  indefiniteness  in  either  the  title  or  the 
body  of  the  act  is  not  pointed  out  in  the  findings  of  the  trial 
court,  or  suggested  by  respondent.  If  uncertainty  exists  so 
as  to  warrant  the  court  in  saying  that  the  law  is  void  on  that 
account,  there  ought  not  to  be  any  difficulty  in  discovering 
it,  for  legislation  cannot  properly  be  thus  brushed  aside  and 
nullified  if  susceptible  of  any  reasonable  construction  that 
will  support  it.  No  difficulty  in  discovering  such  construc- 
tion appears.    The  title  refers  to  and  calls  for  provisions  in 
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regard  to  the  punisbmont  of  several  well-known  classes  of 
offenses,  and  for  the  regulation  of  the  fees  of  ofScers  in  the 
enforcement  of  the  law  in  regard  to  such  offenses.  The  body 
of  the  act  responds  clearly  to  the  calls  of  the  title,  niaking 
a  law  easily  understood,  so  far  as  anything  which  we  can 
discover. 

2.  The  mere  wisdom  or  reasonableness  of  the  act  is  not 
a  matter  for  judicial  investigation.  That  is  a  field  exclu- 
sively within  the  domain  of  legislative  power.  Within  con- 
stitutional limitations,  it  is  for  the  legislature  to  make  the 
law,  and  for  the  courts  to  declare  and  apply  it,  without  ref- 
erence to  the  notions  of  judges  as  to  the  wisdom  or  reason- 
ableness of  it.  That  the  law  in  question  is  not  in  excess  of 
constitutional  legislative  power  is  ruled  by  Bycm  v.  Outagd- 
mie  Co,  80  Wis.  336.  It  is  sufficient  for  this  case,  on  that 
questioD,  to  refer  to  that  decision. 

3.  The  constitutional  requirement  in  regard  to  the  publi- 
cation of  laws,  and  the  legislative  requirement  as  well,  refer 
to  statutes  enacted  by  the  legislature,  not  to  mere  ordinances, 
resolutions,  or  proceedings  by  local  governing  bodies  pursu- 
ant to  a  valid  grant  of  power  to  legislate  in  regard  to  local 
matters.  We  are  referred  to  numerous  adjudications  to  sup- 
port the  contention  that  the  resolution  of  the  county  board 
is  invalid  because  not  published,  none  of  which  appears  to 
affect  the  question.  They  go  only  to  show  that  an  act 
passed  by  the  legislature,  to  be  valid,  must  be  published,  as 
in  State  ex  rel,  Cothren  v,  Lean^  9  Wis.  279,  where  the  ques- 
tion arose  in  regard  to  a  law  providing  for  the  submission 
to  voters  of  the  question  of  the  removal  of  a  county  seat,  or 
to  show  that,  where  the  statute  provides  for  legislation  by 
local  bodies  and  that  it  shall  be  published,  publication  of 
such  local  legislation  is  necessary,  as  in  Smith  v.  Shernfy 
54  Wis.  114?.  The  question  there  was  whether  a  deter- 
mination by  a  county  board,  in  respect  to  changing  the 
boundaries  of  a  town,  was  valid  without  publication  thereof^ 
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ia  view  of  the  fact  that  the  statute  provided  that  legislation 
in  that  regard  by  county  boards  should  be  published  in  a 
particular  manner.  The  statute  in  question  delegated  power 
to  county  boards  to  legislate.  That  was  duly  published  in 
all  respects  as  required  by  law.  It  does  not  contain  any 
provision  requiring  the  action  of  a  county  board  under  it  to 
be  published  as  a  prerequisite  to  its  validity.  The  claim 
that  the  general  statutes,  requiring  the  publication  of  the 
proceedings  of  county  boards  for  the  information  of  the 
public,  applies,  cannot  be  sustained.  That  is  purely  direct- 
ory ;  compliance  with  it  is  not  essential  to  the  validity  of 
the  proceedings. 

4.  The  fact  that  in  another  case,  on  a  different  cause  of 
action,  the  validity  of  the  law  in  question  might  have  been 
determined,  does  not  make  the  judgment  there  rendered  res 
adjvdicaia  in  this  case,  in  the  absence  of  evidence  to  show 
that  the  question  was  actually  presented  to  the  court  and 
decided,  and  became  a  part  of  the  judgment.  The  doctrine 
of  the  conclusiveness  of  a  former  adjudication  does  not  go 
so  far  as  to  make  such  adjudication  in  one  case  necessarily 
binding  between  the  same  parties  in  another  case,  involving 
questions  that  might  have  been  decided  in  the  former.  The 
general  rule  is  often  stated  by  courts  and  text  writers,  that 
a  judgment  in  bar,  or  as  evidence  in  estoppel,  is  binding  not 
only  as  to  every  question  actually  presented  and  considered 
and  upon  which  the  court  rested  its  decision,  but  as  to  every 
point  that  might  have  been  presented  and  decided  in  the 
case,  and  that  is  strictly  accurate  when  applied  to  the  cause 
of  action  in  which  the  adjudication  occurs,  whether  in  the 
same  or  in  some  other  case,  but  not  when  the  same  question 
is  subsequently  raised  between  the  same  parties  on  a  differ- 
ent claim  or  cause  of  action.  In  the  latter  situation  the 
former  judgment  is  binding  only  as  to  matters  actually  pre- 
sented and  litigated  in  the  former  case.  To  make  the  rule 
applicable  literally,  there  must  be  an  identity  of  parties, 
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an  identity  of  subject  matter,  and  an  identity  of  cause  of 
action.  In  CromweU  v.  Sao  Co.  94  U.  S.  351,  Mr.  Justice 
Field,  speaking  for  the  court,  very  clearly  points  out  the 
difference  between  the  effect  of  a  judgment  in  the  same  ac- 
tion, or  in  regard  to  the  same  cause  of  action,  and  when  it 
is  resorted  to  as  an  estoppel  between  the  same  parties  upon 
a  different  claim  or  cause  of  action.  Here  there  is  no  proof 
that  the  precise  question  upon  which  this  case  turned  was 
presented  in  the  former  case  and  decided ;  therefore,  though, 
apparently,  such  question  might  have  been  decided,  the  judg- 
ment does  not  affect  plaintiff's  right  to  recover  one  way  or 
the  other. 

It  follows  from  what  has  preceded  that  the  regulation  of 
officers'  fees,  made  by  the  county  board  of  Bacine  county, 
in  accordance  with  which  plaintiff's  bill  was  allowed  by  the 
county  board,  was  valid,  and  measured  the  right  of  plaintiff 
to  recover,  and  that  the  decision  of  the  trial  court  to  the 
contrary  must  be  reversed. 

By  the  Court — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  render 
judgment  for  costs  in  favor  of  the  defendant. 

The  above  mandate  was  modified  January  10, 1809.   See  ante,  page  iv. 


MoREY,  Respondent,  vs.  Raoinb  Cotjntt,  Appellant. 

March  1  —  March  S£,  1898.  : 
Wentworth  v.  Racine  Co.,  ante,  pi  26,  followed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Kacine 
-county:  Frank  M.  Fish,  Circuit  Judge.    Eevereed. 

Peter  B.  Nelson^  for  the  appellant. 

John  T.  Wentworth^  for  the  respondent. 

The  cause  was  submitted  and  decided  with  the  preceding 
case. 
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Marshall,  J.  This  was  an  action  to  recover  of  the  de- 
fendant an  amount  claimed  to  be  due  for  justice's  fees.  The 
plaintiff  claimed  fees  according  to  the  general  statutes  on 
the  subject.  The  county  board  allowed  fees  in  accordance 
with  a  regulation  made  by  it  pnrsuant  to  ch.  250,  Laws  of 
1895.  On  appeal  to  the  circuit  court  it  was  decided  that 
the  county  regulation  was  void,  and  judgment  in  favor  of 
the  plaintiff  for  the  amount  disallowed  by  the  board  was 
thereupon  rendered.  Only  the  question  of  the  validity  of 
the  aforesaid  regulation  is  involved  on  this  appeal. 

The  case  is  ruled  by  the  decision  in  Wentworth  v.  JSaoine 
County^  anie^  p.  26. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versedy  and  the  cause  remanded  with  directions  to  render 
judgment  in  favor  of  the  defendant  for  costs. 


KoHLSBy  Appellant,  vs.  West  Sidb  Eailboad  CoMPAiirr,  Be- 

spondent. 

March  1  —  March  f f ,  1898. 

Juror,  competency  of:  Appeal,  harmUsa  error:  Negligence:  Special  ver^ 

diet:  Inatructiona. 

1.  A  person  is  not  disqualified  to  sit  as  a  juror  in  an  action  against  a 
street  railway  company  by  the  mere  fact  that  he  is  in  the  employ 
of  another  street  railway  company,  if  it  does  not  appear  that  his 
relations  to  such  company  will  be  likely  to  bias  his  judgment 

^  To  overrule  the  challenge  for  cause  of  a  juror  is  not  prejudicial  error, 
unless  it  appears  that  an  objectionable  juror  was  forced  upon  the 
party  after  such  party  had  exhausted  his  peremptory  ohallengea 

Z,  The  admission  of  leading  questions  is  so  largely  in  the  discretion  of 
the  trial  judge  that  the  appellate  court  will  not  interfere  except 
in  a  case  of  manifest  abuse  of  discretion. 

4  Where,  in  an  action  for  personal  injuries,  the  evidence  as  to  the  nat- 
ure and  character  of  the  plaintiff's  injuries  was  undisputed,  and 
Vol*  99  —  8 
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the  judge  had  charged  the  jury  that»  in  estimating  damages,  they 
should  make  allowance  for  the  pain  and  suffering  the  plaintiff 
was  reasonably  certain  to  endure  thereafter  from  the  deformity  of 
his  leg  and  the  depreciation  of  his  capacity  to  earn  a  livelihood  in 
the  future,  held,  that  it  was  not  error  to  refuse  to  require  the  jury 
to  make  a  special  finding  as  to  whether  the  plaintiff's  injury  was 
permanent  That  would  have  no  bearing  except  upon  the  amount 
of  his  recovery. 

S.  Although  a  street-car  conductor  may  have  been  guilty  of  negligence 
in  suddenly  starting  his  car  without  warning  a  passenger  who  was 
about  to  alight»  thereby  proximately  causing  his  injury,  yet,  if  such 
passenger  failed  to  exercise  ordinary  care  in  making  the  attempt^ 
he  cannot  recover  therefor. 

0.  In  cases  where  special  verdicts  are  submitted,  the  law  does  not  con* 
template,  nor  does  proper  practice  require  the  court  to  give,  in- 
structions as  to  the  general  duty  or  liability  of  parties,  but  the 
instructions  should  be  directed  to  the  specific  questions  asked. 

7.  An  instruction  that  street  railways  are  responsible  for  the  negli« 

gence  of  their  agents  in  the  management  of  their  oars  **  if  any 
injury  accrues  therefrom  and  the  passengers  themselves  are  with- 
out fault,''  if  objectionable  standing  by  itself,  will  be  rendered 
harmless  if  full  and  correct  instructions  are  also  given  as  to  the 
duty  of  passengers. 

8.  A  special  verdict  to  the  effect  that  the  conductor  of  the  car  was 

guilty  of  negligence  which  was  the  proximate  cause  of  the  injury, 
and  (upon  evidence  supporting  it)  that  the  plaintiff  was  guilty  of 
negligence  which  proximately  contributed  to  the  injury  sustained, 
which  has  been  passed  upon  by  the  trial  court,  held  not  to  be  in- 
coxisistent  and  will  not  be  disturbed  on  appeal. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  J.  0.  Ludwig,  Judge.    Affirmed, 

This  action  is  brought  to  recover  damages  claimed  to  have 
been  sustained  by  plaintiff  while  riding  on  one  of  defendant's 
street  cars  in  the  city  of  Milwaukee,  in  April,  1892.  The 
ground  of  recovery  is  the  alleged  negligent  starting  of  the 
car  without  warning,  as  plaintiff  was  about  to  alight  there- 
from, by  which  he  was  thrown  violently  to  the  pavement 
and  sustained  a  fracture  of  his  right  leg. 

A  special  verdict  was  returned  by  the  jury  in  which  they 
found:  (1)  That  plaintiff  was  injured  while  alighting  from 
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defendant's  street  car  near  the  foot  of  Wisconsin  street. 
(2)  That  the  car  came  to  a  full  stop  just  before  the  plaintiff 
alighted  therefrom.  (3)  That  plaintiff  had  sufficient  reason 
to  believe  that  the  car  would  stop  a  sufficient  length  of  time 
to  enable  him  to  safely  alight  therefrom  with  the  use  of  or- 
dinary care  and  prudence.  {Sa)  That  plaintiff  did  not  pro- 
ceed to  alight  from  the  car  while  it  was  in  motion.  (4)  That 
the  motorman  did  not  know  plaintiff  was  alighting  from 
said  car,  in  time  to  avoid  the  injury.  (5)  That  the  motor- 
man  ought  not,  in  the  exercise  of  proper  care,  to  have  known 
that  plaintiff  was  getting  off  the  car.  (6)  That  the  motor- 
man  was  not  guilty  of  negligence.  (7)  That  the  conductor 
was  guilty  of  negligence  that  proximately  caused  plaintiff's 
injury.  (8)  That  plaintiff  was  guilty  of  a  want  of  ordinary 
care  and  prudence  which  proximately  contributed  to  the 
injury.    (9)  That  plaintiff's  damages  were  $1,229.50. 

Plaintiff  moved  for  a  new  trial,  and  defendant  for  judg- 
ment on  the  verdict.  Defendant's  motion  was  granted  and 
judgment  was  duly  entered,  from  which  this  appeal  is  taken. 

For  the  appellant  there  was  a  brief  by  0.  E.  Eatahrooh 
and  EUioU  <&  JSiokoa^  and  oral  argument  by  O.  E.  Estdbrooh 
and  E.  S.  Elliott.  They  argued,  inter  alia^  that  it  was  error 
not  to  exclude  the  juror  who  was  challenged  for  cause.  He 
was  clearly  disqualified,  and  the  plaintiff  was  deprived  of  one 
peremptory  challenge.  People  v.  Caaey^  96  N.  Y.  115 ;  Omaha 
<6  B,  V.  R.  Co.  V.  Cook,  37  Neb.  435 ;  State  v.  Miller,  29  Kan. 
43 ;  State  ex  rd.  Oetchel  v.  Bradiah,  95  "Wis.  205;  Hubha/rd 
V.  Butledge,  57  Miss.  7;  Louisville,  N.  0.  c6  T.  B.  Co.  v. 
Mash,  64  id.  738 ;  HiU  v.  Corcoran,  15  Colo.  270 ;  Stumm  v. 
Hummel,  39  Iowa,  478 ;  Central  B.  Co.  v.  Mitchell,  63  Ga. 
173;  Page  v.  0.  V.  B.  B.  21  N.  H.  438.  The  question 
whether  the  plaintiff's  injury  was  permanent  bore  upon  an 
important  issue,  and  ought  to  have  been  submitted.  Baff- 
nowski  V.  A.  J.  Linderman  &  H,  Co,  93  Wis.  592;  McGowan 
V.  C.  cfe  N.  W.  B.  Co.  91  id.  147, 155 ;  Davis  v.  C,  M.  <&  St.  P. 
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B.  Co.  93  id.  470;  Kerkhof  v.  AOas  Paper  Co.  68  id.  674, 
676 ;  Pratt  v,  Peck^  66' id.  468 ;  Wagner  v.  Finnegan,  65  Minn. 
115.  The  most  important  question  of  proximate  cause  was 
not  fairly  submitted.  Sheridan  v.  Bigelow,  93  Wis.  426; 
£latt  V.  N.  O.  Foster  Lumber  Co.  92  id.  622 ;  Andrews  v.  CI, 
M.  cfe  St.  P.  JS.  Co.  96  id.  348 ;  Deisenrieter  v.  Kra/ue-MerTeel 
M.  Co.  97  id.  279;  Maitland  v.  Gilbert  Paper  Co.  id.  476. 
The  instructions  given  as  to  the  respective  duties  of  railway 
companies  and  their  passengers  were  not  applicable  and  the 
verdict  was  inconsistent.  Grand  Trunk  R.  Co.  v.  IveSj  144 
TT.  S.  408,  429.  The  refusal  to  charge  correctly  on  the  sub- 
ject of  contributory  negligence  was  error.  JS&uoke  v.  Mil- 
woMkee  City  E.  Co.  69  Wis.  401,  407;  Finn  v.  YaJl&y  City 
St.  d&  C.  R.  Co.  86  Mich.  74. 

For  the  respondent  there  was  a  brief  by  MiUer^  Noyea^ 
Miller  c6  Wahl^  and  oral  argument  by  Geo.  P.  MiUer. 

Babdebn,  J.  At  the  opening  of  the  trial,  one  IN*.  E.  Gailey 
was  called  as  a  juror,  who  testified  that  he  was  in  the  em- 
ploy of  the  Milwaukee  Electric  Railway  &  Light  Company, 
but  in  what  capacity  does  not  appear.  Appellant's  counsel 
challenged  the  juror  for  cause,  and,  upon  it  being  overruled, 
afterwards  excused  him  upon  peremptory  challenge.  This 
is  claimed  to  be  error.  The  mere  fact  that  the  juror  was  in 
the  employ  of  another  street  railway  company,  without  a 
showing  as  to  what  that  employment  was,  affords  no  reason, 
on  its  face,  for  excusing  the  juror  for  cause.  The  disquali- 
fication could  only  arise  upon  some  showing  of  fact  from 
which  a  fair  inference  could  be  drawn  that  his  duty  as  a 
juror  in  the  case  would  clash  with  bis  duty  to  the  company, 
or  that  his  relations  to  the  company  were  such  as  to  be  likely 
to  bias  his  judgment.  !N^o  such  showing  was  made.  But, 
admitting  that  the  juror  wa^  disqualified,  under  the  rule  laid 
down  in  Pool  v.  Milwaukee  Mechanics  Ins.  Co.  94  Wis.  447, 
and  Spies  v.  People^  122  111.  1,  it  is  not  prejudicial  error  to 
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OYerrnle  a  challenge  for  cause  unless  it  is  shown  that  an  ob- 
jectionable jurop  was  forced  upon  the  party,  and  sat  upon 
the  case,  after  such  party  had  exhausted  his  peremptory 
challenges. 

The  errors  as  to  the  admission  of  evidence  are  so  trivial 
and  so  unsubstantial  that  counsel  were  content,  in  their 
brief,  to  simply  refer  us  to  the  page  in  the  case  where  the 
alleged  objectionable  evidence  could  be  found.  This  con- 
tention is  based  largely,  if  not  wholly,  upon  the  ground  that 
the  questions  were  leading.  This  matter  is  so  largely  in  the 
discretion  of  the  trial  judge  that  this  court  will  not  interfere 
except  in  cases  of  manifest  abuse.  Ko  such  instance  is  here 
presented. 

Complaint  is  made  that  the  court  refused  to  submit  a  ques- 
tion of  whether  or  not  the  injury  to  appellant  was  of  a  per- 
manent nature.  There  was  no  dispute  in  the  evidence  as  to 
the  nature  and  character  of  plaintiff's  injuries.  All  the  testi- 
mony on  that  subject  came  from  the  plaintiff  and  his  medical 
attendants.  It  had  no  significance  except  as  it  bore  on  the 
amount  of  recovery.  The  judge  charged  the  jury  that  in 
estimating  damages  they  should  make  allowance  for  the  pain 
and  suffering  appellant  was  reasonably  certain  to  endure 
hereafter,  for  the  deformity  of  his  leg,  and  the  depreciation 
of  his  capacity  to  earn  a  livelihood  in  the  future.  The  testi- 
mony being  all  one  way  as  to  the  character  of  his  injuries, 
it  is  not  easy  to  perceive  how  he  has  been  wronged  by  a 
failure  to  require  the  jury  to  make  a  special  finding  on  that 
subject.  Questions  in.  a  special  verdict  are  only  designed  to 
cover  contested  issues.  Murphey  v.  Weily  89  Wis.  146;  Hart 
V.  West  Side  H.  Co.  86  Wis.  483. 

We  have  carefully  reviewed  the  verdict  submitted,  and 
are  satisfied  that  it  fairly  covers  the  issues  made  by  the 
pleadings  and  proofs.  The  negligence  complained  of  arose 
from  the  fact  that  the  motorman  or  conductor,  without  no- 
tice or  warning,  caused  the  car  to  start  with  a  sudden  jerk, 
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while  appellant  was  attempting  to  alight  therefrom.  The 
jury  found  that  the  motorman  did  not  know,  and  ought  not 
in  the  exercise  of  proper  care  to  have  known,  that  appellant 
was  getting  off  the  car.  The  motorman  being  in  charge  of 
the  motiv.e  power  of  the  car,  this  finding  disposes  of  so 
much  of  defendant's  negligence  as  arises  from  the  alleged 
negligent  starting  of  the  car.  There  being  no  pretense  that 
the  conductor  signaled  for  the  car  to  start,  the  only  other  ele- 
ment of  negligence  arises  from  the  failure  to  warn.  That 
duty  presumably  lay  upon  the  conductor.  The  jury  found, 
under  proper  instructions,  that  the  conductor  was  guilty  of 
negligence  which  proximately  caused  the  injury.  His  neg- 
ligence, therefore,  must  have  consisted  in  the  failure  to  give 
notice  or  warning  to  the  passenger  about  to  alight.  No 
other  theory  is  tenable,  either  from  the  pleadings  or  proof. 
The  jury  further  found  that  the  car  came  to  a  full  stop,  and 
that  the  appellant  had  reason  to  believe  that  it  would  stop, 
a  sufficient  length  of  time  to  enable  him  to  alight  with 
safety,  if  he  used  ordinary  care.  By  the  failure  of  the  con- 
ductor to  do  his  duty,  he  was  induced  to  make  the  attempt 
to  leave  the  car,  and  upon  this  the  liability  of  the  defendant 
must  be  predicated.  But  the  jury  went  further  and  found 
that  appellant  failed  to  exercise  ordinary  care  in  attempting 
to  alight,  which  contributed  to  produce  the  injury  he  re- 
ceived. It  requires  no  argument  or  citation  of  authorities 
to  show  that,  if  this  finding  is  supported  by  the  evidence,  no 
recovery  can  be  had.  Whether  or  not  a  person  has  used 
ordinary  care  in  a  given  case  depends  upon  a  great  variety 
of  circumstances  of  time,  place,  knowledge  of  conditions, 
acts  of  the  party,  and  the  like,  which  bear  upon  and  give 
character  to  his  conduct.  It  requires  a  full  survey  of  all 
existing  conditions  from  which  an  inference  of  fact  may 
arise,  and,  uxiless  such  inference  is  conclusive,  it  becomes  the 
duty  of  the  jury  to  pass  upon  the  facts  and  arrive  at  a  re- 
sult.   The  jury  did  so  in  this  case,  under  full  and  proper 
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instmctions,  and  the  result  reached  finds  ample  support  in 
the  testimony,  and  therefore  precludes  a  recovery. 

In  cases  where  special  verdicts  are  submitted,  the  practice 
of  attorneys  in  requesting  instructions  only  applicable  when 
a  general  verdict  is  required  ought  not  to  be  encouraged. 
The  law  does  not  contemplate,  nor  proper  practice  require, 
the  trial  court  to  submit  instructions  as  to  the  general  duty 
or  liability  of  the  parties.  The  very  purpose  of  a  special 
verdict  is  to  have  the  jury  find  the  facts,  to  which  the  court 
will  apply  the  law  on  the  motion  for  judgment.  Only 
such  instructions  as  to  the  law  should  be  given  as  will 
enable  the  jury  to  understand  and  properly  answer  the  inter- 
rogatories submitted.  Proper  practice  would  seem  to  de- 
mand that  instructions  submitted  in  such  cases  should  be 
directed  to  specific  questions  asked,  and  not  to  the  case  gen- 
erally, as  when  a  general  verdict  is  submitted.  It  not  un- 
freqnently  happens  that  the  giving  of  general  instructions 
would  advise  the  jury  of  the  effect  their  answers  would  have 
upon  the  judgment, —  a  result  well  calculated  to  defeat  the 
very  purpose  of  a  special  verdict.  Hyan  v.  Bockford  Ins. 
Co.  77  Wis.  611.  These  remarks  are  called  forth  by  the 
contention  of  counsel  that  certain  instructions  requested 
were  not  submitted.  Each  of  the  instructions  requested  was 
repugnant  to  the  practice  stated.  So  far  as  applicable,  how- 
ever, the  trial  court  seems  to  have  substantially  submitted 
the  instructions  requested.  JSlaU  v.  If.  C.  Foster  Lumber 
Co.  97  Wis.  641. 

Criticism  is  made  that  the  court  erred  in  his  instructions 
to  the  jury  wherein  he  said  that  street  railways  were  re- 
sponsible for  negligence  of  their  agents  with  respect  to  the 
management  of  their  cars,  "  if  any  injury  ensues  therefrom, 
and  the  passengers  themselves  are  without  faultP  Standing 
by  itself  this  clause  would  be  subject  to  the  criticism  offered,  ' 
bat,  when  construed  with  the  other  portions  of  the  charge, 
it  becomes  harmless.    It  is  further  rendered  quite  inoffensive 
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by  the  findings  of  the  jury.  The  court  fully  instructed  the 
jury  as  to  the  passenger's  duty  in  subsequent  portions  of 
the  charge,  and  under  the  rule  that  the  charge  must  be  con- 
strued as  a  whole,  it  is  not  perceived  how  any  injury  re- 
sulted to  the  appellant. 

The  contention  that  the  verdict  is  inconsistent  cannot  pre- 
vail. The  main  questions  involved  related  to  the  negligence 
of  the  respective  parties,  and  upon  which  the  findings  are 
full  and  complete.  The  finding  that  appellant  was  guilty 
of  negligence  which  proximately  contributed  to  the  injury 
sustained,  receiving  support  from  the  evidence,  and  the  trial 
court  having  passed  thereon,  this  court  does  not  feel  at  lib- 
erty to  disturb  such  decision. 

By  the  Court —  The  judgment  of  the  superior  court  of 
Milwac^kee  county  is  affirmed. 


Feanby,  Appellant,  vs.  Thb  Wauwatosa  Pabk  Company, 

,SI  eS  imp.,  Eespondent. . 

Malonby,  Appellant,  vs.  Samb,  Kespondent. 

March  B  —  Marcfi  f f ,  1898. 

Election  of  remedy. 

In  an  action  against  a  corporation  and  its  promoters  to  recover 
moneys  which  the  plaintiff  was  induced  to  pay  for  stock  by  th& 
false  representations  of  such  promoters  as  to  the  price  of  certain 
land  that  was  conveyed  by  them  to  the  corporation,  judgment  was 
rendered  against  the  promoters  but  not  against  the  corporation, 
but  on  appeal  by  the  promoters  the  judgment  was  reversed  on  the 
;  ground  that  the  plaintiff's  contract  to  buy  stock  could  not  be  re- 

scinded as  to  the  promoters  and  affirmed  as  to  the  corporation, 
and  on  filing  the  remittitur  the  plaintiff  recovered  of  the  pro* 
meters  the  amount  due  from  them  on  an  accounting  for  the  profit 
they  had  made  by  charging  the  corporation  an  excessive  price  for 
said  land.  He  then  appealed  from  the  judgment  in  favor  of  the 
corporation.  Held,  that  he  had  elected  his  remedy  and  affirmed 
his  contract  to  buy  stock. 
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Appeals  from  judgments  of  the  circuit  court  for  Milwau- 
kee county :  D.  H.  Johnson,  Circuit  Judge.    ^ Affirmed. 

The  facts  in  the  cause  are  stated  in  the  opinion. 

j^.  8.  MurpJiey^  for  the  appellants,  argued,  among  other 
things,  that  the  promoters  wefe  the  authorized  agents  of  the 
corporation,  and  it  is  chargeable  with  their  fraudulent  rep- 
resentations by  means  of  which  subscribers  to  the  stock  were 
obtained.  Cook,  Stock,  §§  140,  145,  356;  Capel  ds  Co.  v. 
Sim's  Ship  Composition  Co.  58  L.  T.  Eep.  (1888),  807;  At> 
lantic  Cotton  Mills  v.  Indian  Orchard  Mills^  147  Mass.  268 ; 
U.  S.  V.  State  Bank,  96  U.  8. 86 ;  Atlantic  Bank  v.  Merchants^ 
Bankj  10  Gray,  632 ;  Skinner  v.  MerchanUf  Banky  4  Allen, 
290. 

For  the  respondent  there  was  a  brief  by  I/j/man  O. 
Wheder^  and  oral  argument  by  Mr.  0.  T.  WUliams  and  Mr. 
Wheeler. 

Cassodat,  0.  J.    It  appears  from  the  record :  That  No- 
vember 1, 1891,  one  Benjamin  Seigert  was  the  owner  and  in 
possession  of  twenty-seven  and  three-elevenths  acres  of  land 
described,  and  was  willing  to  sell  the  same  for  $1,200  per 
acre, —  that  is  to  say,  for  $32,727.27.    That  about  the  mid- 
dle of  November,  1891,  he  made  a  contract  with  the  defend- 
ant Edgar  E.  Warner  to  sell  the  land  to  him  for  that  price. 
That  thereupon  the  defendants  Edgar  E.  and  Arthur  W. 
Warner  and  John  S.  Wambold,  with  the  purpose  of  pur- 
chasing the  land  at  that  price  and  selling  the  same  to  the 
defendant  corporation  to  be  thereafter  formed,  drew  up  a 
subscription  to  the  following  effect,  with  the  description  of 
the  land  omitted :  "  We,  the  undersigned,  hereby  subscribe 
the  amount  set  opposite  of  our  respective  names  in  a  corpo- 
ration to  be  formed  and  known  as  the  Wauwatosa  Park 
Company  for  the  purchase  and  selling  of  the  following  prop- 
erty   .    .    .    for  the  sum  of  $45,000,  and  agree  to  pay  for 
the  same  as  follows:''  One  third  or  more  of  the  amount 
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subscribed  in  cash  within  thirty  days  from  the  date  of  sub- 
scription, the  balance  within  five  years  from  said  date,  with 
interest  on  deferred  payments  at  six  per  cent.,  payable  semi- 
annually. That  thereupon  Edgar  E.  Warner  signed  such 
subscription  for  the  amount  of  $10,500,  but  neither  Arthur 
W.  Warner  nor  Wambold  signed  the  same,  but  it  was  signed 
by  other  persons,  including  the  plaintiff  Frcmey'lov  $3,000, 
and  the  plaintiff  Moloney  for  $500,  so  that  the  total  amount, 
with  the  subscription  of  Edgar  E.  Warner,  was  $54,500.  That 
December  9, 1891,  in  pursuance  of  the  purpose  mentioned,  the 
two  Warners  and  Wambold  did  prepare,  sign,  and  acknowl- 
edge, and  cause  to  be  filed,  as  required  by  the  law,  articles 
of  incorporation  of  the  defendant  park  company,  with  a 
nominal  capital  of  $45,000,  divided  into  shares  of  $100  each, 
for  the  purchasing,  holding,  leasing,  and  selling,  and  dealing 
in  real  estate,  and  doing  all  things  necessary,  incident  to, 
convenient,  or  desirable  in  or  about  said  business. 

It  further  appears:  That  January  7, 1892,  the  defendants 
Edgar  E.  and  Arthur  W.  Warner  and  Wambold  convened, 
and  elected  themselves  and  others  a  board  of  directors. 
That  on  the  same  day  such  directors  held  a  meeting,  and 
elected  Wambold  president,  Arthur  W.  Warner  vice-presi- 
dent, and  Edgar  E.  Warner  secretary  and  treasurer,  of  the 
corporation  for  the  then  ensuing  year.  That  the  defendants 
caused  the  whole  amount  of  the  capital  stock  of  the  corpo- 
ration —  that  is  to  say,  $45,000  —  to  be  issued  to  various  per- 
sons, some  of  whom  were  subscribers,  and  some  of  whom 
were  not  subscribers,  and,  among  others,  to  Edgar  E.  Warner 
$4,382,  to  Arthur  W.  Warner  $1,409,  and  to  John  0.  Wam- 
bold $1,409,  each  for  full-paid  stock,  no  consideration  being 
paid  therefor  by  either  of  them,  or,  if  paid,  then  they  were, 
respectively,  paid  out  of  the  moneys  realized  by  them,  and 
unlawfully  appropriated  to  their  own  use  in  the  amount  of 
the  difference  between  $45,000  and  $32,727.27.  That  Jan- 
uary 14, 1892,  the  plaintiff  Franey  paid  the  defendant  park 
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company,  upon  his  subscription,  $1,000  in  cash,  and  July  1, 
1893,  the  further  sum  of  $120,  and  received  in  return  there- 
for three  certificates  of  stock  in  the  company,  each  for  ten 
shares  of  the  capital  stock  of  the  company,  signed  by  Edgar 
E.  Warner,  secretary,  and  John  C.  Wambold,  president,  cer- 
tifying that  one  third  of  the  same  had  been  paid  to  the 
company.  That  January  22,  1892,  the  plaintiflf  Maloney 
paid  to  the  park  company  upon  his  subscription  $500, 
and  received  in  return  therefor  a  certificate  of  stock  in 
the  company  for  five  full-paid  shares  of  the  capital  stock, 
signed  by  Edgar  E.  Warner  as  secretary  and  John  C.  Wam- 
bold as  president,  certified  to  be  full-paid  stock.  That  Feb- 
ruary 27,  1892,  Benjamin  Seigert,  as  owner  of  the  land 
mentioned,  conveyed  the  same  to  the  defendant  Wauwatosa 
Pan^k  Company^  the  deed  reciting  a  consideration  of  "  $1.00 
and  other  valuable  considerations."  That  April  10,  1895, 
the  plaintiflfs  Franey  and  Maloney  respectively  gave  notice 
to  all  of  the  defendants  that  they  elected  to  rescind  their 
contracts  of  subscription  to  purchase  the  land  and  to  the 
stock  of  the  corporation  on  the  ground  that  the  same  were 
entered  into  by  them  in  pursuance  of  the  false  and  fraudu- 
lent representations  made  by  the  defendants,  and  then  and 
there  demanded  the  repayment  of  the  moneys  so  paid  by 
them,  respectively,  with  interest,  and  the  return  to  the 
plaintiff  of  the  contract  of  subscription,  and  therein  offered 
to  reoonvey,  assign,  and  deliver  to  the  defendants,  or  either 
of  them,  the  several  certificates  of  stock,  to  the  end  that  the 
contract  might  be  canceled  and  held  for  naught;  which  de- 
mands and  offers  were  then  and  there  refused  by  the  defend- 
ants, respectively. 

On  April  16, 1895,  the  plaintiff  Franey  commenced  an  ac- 
tion against  the  park  company  and  the  two  Warners  and 
Wambold  for  the  rescission  of  such  contract,  and  to  recover 
back  the  $1,120  so  paid  by  him,  and  interest  thereon  from 
the  times  of  payment;  and  on  the  same  day  the  plaintiff 
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Moloney  commenced  an  action  against  the  same  defendants 
for  the  rescission  of  such  contract,  and  to  recover  back  the 
$500  so  paid  by  him,  and  interest  thereon  from  the  time  of 
payment.  The  Warners  and  Wambold  answered,  and  the 
park  company  separately  answered. 

At  the  close  of  the  trial  the  court  found,  in  effect,  that 
such  subscriptions  and  payments  thereon  by  Fra/ney  and 
Moloney^  respectively,  were  procured  by  the  false  represen- 
tations and  fraud  of  the  two  Warners  and  Wambold ;  that 
the  defendant  the  Wauwatosa  Park  Company  was  properly 
made  a  party  defendant  therein,  but  that  it  was  not  respon* 
sible  for  the  frauds  practiced  upon  the  plaintiffs,  respectively, 
by  the  other  defendants  above  named,  and  did  not  partici- 
pate therein ;  and  that  this  suit,  as  to  the  said  corporation, 
could  not  be  maintained  for  the  recovery  of  damages 
against  it. 

As  conclusions  of  law  the  court  found,  in  effect,  that  Ed- 
gar E.  Warner  and  Arthur  W.  Warner  .and  Wambold  were 
promoters  of  the  corporation  in  the  matter  of  the  organiza- 
tion thereof,  and  were  agents  of  the  corporation  in  the  mat- 
ter of  the  purchase  of  the  land ;  that  both  of  such  relations 
were  trust  relations;  that  they  had  no  right  to  make  any 
profit  out  of  the  purchase  of  the  land,  and  that  the  profits 
so  made  by  them  were  so  made  in  fraud  of  their  trusts,  and 
contrary  to  equity  and  good  conscience;  that  the  plaintiffs 
Franey  and  Moloney^  respectively,  were  entitled  to  judgment 
rescinding  the  contract  of  subscription  to  purchase  the  land, 
and  to  the  stock  of  the  corporation,  upon  reassigning  to  Ed- 
gar E.  and  Arthur  W.  Warner  and  Wambold  their  interests 
in  the  severp,!  certificates,  and  filing  the  same  with  the  clerk 
of  the  trial  court,  and  also  to  recover  the  moneys  so  paid  by 
Franey  and  Maloney^  respectively,  with  interest  from  the 
times  of  such  payments,  with  costs  and  disbursements  of  the 
action;  and  that  as  to  the  defendant  the  Wauwatosa  Park 
Company^  the  action  be  dismissed  without  costs  to  either 
party. 
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From  the  judgment  entered  thereon  accordingly,  the  de- 
fendants Edgar  E.  and  Arthur  W.  Warner  and  Wambold 
appealed  to  this  conrt,  and  the  same  was  reversed  on  the 
groand  that  the  contract  could  not  be  rescinded  as  to  such 
promoters  and  at  the  same  time  afRrmed  as  to  the  park 
company.  Fra/ney  v.  Warner^  96  Wis.  222.  Upon  the  w- 
miUitvr  being  filed,  and  the  opinion  and  judgment  of  this 
court  therein,  the  trial  court,  on  or  about  Juae  17,  1897,  on 
motion  of  Franey^B  attorney,  directed  judgment  to  be  en- 
tered in  his  favor  against  Edgar  E.  and  Arthur  W.  Warner 
and  Wambold  for  $851.47,  with  interest  thereon  at  six  per 
cent,  from  April  16, 1895,  and  judgment  was  thereupon  en- 
tered accordingly,  and  such  judgment  was  fully  paid  and 
satisfied  September  2, 1897.  The  trial  court,  on  like  motion 
of  Maloney^a  attorney,  on  or  about  June  19, 1897,  directed 
judgment  to  be  entered  in  his  favor  and  against  Edgar  E. 
and  Arthur  W.  Warner  and  Wambold  for  $141.91,  with  in- 
terest thereon  at  six  per  cent,  from  April  16, 1895,  and  judg- 
ment was  thereupon  entered  accordingly,  and  such  judgment 
was  fully  paid  and  satisfied  September  2, 1897. 

On  June  22, 1897,  the  plaintifP  Franey  and  the  plaintiff 
MaUmetfj  respectively,  appealed  from  so  much  of  such  origi- 
nal judgment  entered  September  18, 1896,  as  was  in  favor 
of  the  park  company,  and  dismissed  the  actions,  respect* 
ively,  as  against  that  company. 

The  subscription  to  the  capital  stock  in  the  corporation 
to  be  formed  for  the  purchase  and  sale  of  the  land,  although 
voidable,  as  having  been  procured  by  fraud  and  false  repre- 
sentations, yet  was  not  absolutely  void.  It  is  well  estab- 
lished that  a  party  who  seeks  to  rescind  a  contract  or 
transaction  on  the  ground  of  fraud  must  do  so  in  toto;  that 
he  cannot  a£9rm  it  in  part  and  disaffirm  it  as  to  the  residue. 
Weed  V.  Page^  7  Wis.  503 ;  Hendricka  v.  Goodrichy  15  Wis. 
679;  HoUenhack  v.  ShoyeVy  16  Wis.  499;  Orant  v.  ZaWy  29 
Wis.  99;  BysUp  v.  French^  52  Wis.  516;  Friend  Bros.  Cloth* 
ing  Co.  v.  BvXberty  98  Wis.  183. 
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The  three  promoters,  Edgar  E.  and  Arthur  W.  Warner 
and  Wambold,  purchased  the  land,  and  had  it  conveyed  by 
Seigert  to  the  park  company.  On  the  trial  the  court  found 
that  the  park  company  was  not  responsible  for  the  frauds 
practiced  upon  the  respective  plaintiffs  by  the  promoters, 
and  that  the  park  company  did  not  in  any  manner  partici- 
pate in  any  of  such  frauds ;  and  hence  the  judgment  dismissed 
the  action  as  against  the  park  company,  and  to  that  extent 
aCBrmed  the  contract  and  the  validity  of  the  stock.  Never- 
theless, the  judgment  retained  the  action  as  against  the  pro- 
moters, and  rescinded  the  contract  of  subscription  and  to  the 
stock.  The  promoters  appealed  to  this  court  from  that  part 
of  the  judgment  against  them,  and  it  is  to  be  regretted  that 
the  respective  plaintiffs  did  not  appeal  at  the  same  time,  so 
that  the  whole  matter  might  have  been  before  this  court, 
and  considered  upon  the  merits,  and  wholly  disposed  of  at 
the  same  time,  according  to  the  rights  and  equities  of  the 
respective  parties.  By  sach  failures  of  the  plaintiffs  to  so 
appeal,  this  court,  when  the  case  was  here  before,  assumed, 
and  was  necessarily  bound  to  assume,  that  the  respective 
plaintiffs  acquiesced  in  so  much  of  the  judgment  as  affirmed 
the  contract  and  transaction  by  dismissing  the  action  as 
against  the  park  company,  and  so  we  were  compelled  to 
reverse  the  only  part  of  the  judgment  over  which  we  had 
jurisdiction  on  that  appeal,  because  it  undertook  to  rescind 
the  contract  of  subscription  and  to  the  stock,  and  still  leave 
the  title  to  the  land  in  the  park  company.  Nevertheless,  we 
held,  in  the  language  of  Mr.  Justice  Marshall,  in  effect,  that 
^Hhe  complaint  states  a  cause  of  action  in  equity  for  an 
accounting,  and  a  recovery  of  profits  retained  by  the  pro- 
moters, which,  in  justice  and  equity,  belong  to  plaintiff,  and 
that  the  allegations  in  that  regard  are  fully  covered  by  the 
findings  of  fact;"  that  the  plaintiff  was  entitled  to  recover, 
upon  the  principle  "  that,  if  a  person  in  good  faith  brings 
an  action  in  equity,  alleging  facts  sufficient  to  constitute  a 
good  cause  of  action  within  some  recognized  principle  ot 
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equity  jnrispradence,  bat  fails  to  establish  some  fact  essential 
thereto,  yet  does  establish  a  state  of  facts  entitling  him  to 
some  relief  by  way  of  damages  or  otherwise,  the  court  will 
not  dismiss  the  bill,  and  thereby  render  farther  litigation 
necessary,  but  will  retain  it,  and  render  such  judgment  as 
will  do  complete  justice  between  the  parties."  Franey  i?. 
Wamevy  96  Wis.  222.  Such  ruling  was  necessarily  an  affirm- 
ance of  the  contract  and  the  validity  of  the  stock  held  by 
the  respective  plaintiffs.  They  each  acquiesced  in  such  de- 
cision by  moving  for  and  obtaining  judgment  in  their  favor 
as  therein  directed.  Having  obtained  the  full  benefit  of 
such  judgment  in  their  favor,  they  now  seek  to  reverse  the 
other  branch  of  the  judgment,  and  have  us  hold  that  the 
contract  and  stock  certificates  were  rescinded,  and  that  they 
can  recover  back  the  balance  of  the  money  they  respectively 
.  paid,  and  interest. 

We  are  clearly  of  the  opinion  that  by  such  acquiescence 
and  conduct  on  the  part  of  the  plaintiffs  they  have  each 
elected  to  affirm  the  contract  of  subscription  and  the  valid- 
ity of  the  stock,  and  such  election  is  conclusive  upon  them 
on  this  appeal.    We  refer  only  to  a  few  of  the  numerous 
adjudications  bearing  upon  the  question.    ^^  Where  an  action 
has  been  brought  for  part  of  the  items  of  a  running  account, 
omitting  other  items  of  the  same  account  which  were  due 
at  the  time,  and  judgment  has  been  recovered  therefor,  such 
judgment  is  a  bar  to  another  action  afterwards  broaght  to 
recover  for  the  items  so  omitted."    Bomgesser  v.  Harrison^ 
12  Wis.  544;  S.  (7. 78  Am.  Dec.  757.    "A  judgment  defendant 
is  estopped  from  alleging  that  usurious  interest  was  included 
ia  the  judgment  in  a  subsequent  suit  to  recover  treble  the 
amount  of  such  interest."    Heath  v.  Frachletony  20  Wis.  320. 
It  is  a  maxim  of  the  law  that  ^^  a  man  shall  not  be  permitted 
to  *  blow  hot  and  cold '  with  reference  to  the  same  transac- 
tion, or  insist  at  different  times  on  the  truth  of  each  of  two 
confdcting  allegations,  according  to  the  proniptings  of  his 
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private  interests."  Broom,  Leg.  Max.  (7th  ed.),  168 ;  Kaehler 
<;.  DoVberjpuhl^  60  Wis.  261.  "  The  rale  is  universal  that  where 
a  party  has  the  choice  between  two  inconsistent  remedies  or 
causes  of  action,  and  he  deliberately  adopts  the  one,  sach 
election  becomes  conclusive  upon  him,  and  precludes  him 
from  subsequently  adopting  the  other."  Warren  v.  Lcmdry^ 
74  Wis.  151,  and  cases  there  cited.  Of  course,  the  party  so 
electing  must  know  all  the  facts.  So,  in  a  later  case,  it  has 
been  held  that  ^'  an  action  ex  contractu  to  recover  money  paid 
by  a  bank  to  defendant,  and  alleged  to  have  been  had  and 
received  by  him  to  the  use  of  plaintiff,  is  an  election  to  ratify 
and  affirm  the  payment,  and  precludes  a  subsequent  action 
to  recover  the  money  from  the  bank  on  the  ground  that  such 
payment  was  unauthorized."  Crook  v.  First  Nat.  JBanh^  83 
Wis.  32. 

To  rescind  a  contract  or  transaction  is  certainly  inconsist- 
ent with  the  recovery  of  damages  or  loss  of  profits  by  reason 
of  fraud  in  obtaining  the  contract  or  transaction.  By  ac- 
cepting of  such  damages  or  profits,  the  respective  plaintiffs 
put  themselves  in  substantially  the  same  position  they  would 
have  been  in  had  they  originally  joined  the  three  promoters 
in  the  purchase  and  sale  of  the  land  and  division  of  the 
profits.  ^^  The  ratification  by  one  of  the  unauthorized  act 
of  another  operates  upon  the  act  ratified  precisely  as  though 
authority  to  do  the  act  had  been  previously  given,  except 
where  the  rights  of  third  parties  have  intervened  between 
the  act  and  the  ratification."  Cook  v.  TuUia^  18  Wall.  332. 
To  the  same  effect,  Bolton,  Pa/rtnera  v.  Lamberty  41  Ch.  Div. 
295.  Upon  the  question  of  a  party  being  bound  by  his  elec- 
tion of  remedies,  see,  also,  Wirth  v.  Ba/rtell^  89  Wis.  696,  and 
cases  there  cited. 

By  the  Court —  The  portions  of  each  of  the  two  judgments 
of  the  circuit  court  appealed  from  are  affirmed. 
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Moody  &  Meoeelbubo  Company,  Appellant,  vs.  Trustees 
OF  THE  Methodist  Episcopal  Chuech  of  Poet  Wash- 
ington and  others.  Respondents. 

March  S— March  ff,  1898. 

Agency:  Lien  of  materialman:  Batiflcation  of  contract:  Religious  coT' 

poration, 

1.  A  pastor  of  a  church  who  transacted  the  entire  business  of  having 
the  church  building  repaired  and  remodeled,  with  the  knowledge 
of  the  church  corporation  and  its  trustees,  without  any  objection 
on  the  part  of  either,  must  be  deemed  their  agent  in  respect  to 
such  matter,  upon  whom,  under  sec.  8315,  R  S.  1878,  service  of  a 
notice  of  a  subcontractor's  lien  may  lawfully;  be  made. 

^  Where  the  pastor  of  a  church,  acting  as  its  agent,  though  without 
authority,  made  a  written  contract  for  the  repair  and  remodeling 
of  the  church  building,  and  superintended  the  work,  and  the  mem- 
bers  and  trustees  of  the  church  corporation,  with  full  knowledge 
of  the  facts,  made  no  objection  to  his  acts,  but  subsequently  ap- 
proved thereof  by  partly  paying  for  such  improvements  and  ao- 
■cepting  and  using  the  building,  held,  that  his  contract  must  be 
regarded  as  effectually  ratified. 

Z.  A  corporation  may  ratify  the  unauthorized  act  of  one  claiming  to 
be  its  agent  as  well  as  may  a  natural  person. 

4.  The  pastor,  not  being  a  trudtee,  does  not,  by  merely  acting  as  such 
agent,  incur  any  personal  liability. 

Appeal  from  a  jadgment  of  the  circuit  court  for  Milwau- 
kee county :  D.  H.  Johnson,  Circuit  Judge.  Affirmed  in  part; 
reversed  in  part. 

This  is  an  action  to  enforce  a  materialman's  or  subcon- 
tractor's lien  upon  a  church  building.  The  action  was  tried 
by  the  court,  and  the  facts  are  not  materially  in  dispute. 

It  appeared  that  the  defendants'  church  building  was  re- 
modeled in  the  year  1893  by  the  defendant  Parsons  as  prin- 
cipal contractor,  the  work  being  finished  about  September  18, 
1893.  The  plaintiff  corporation  furnished  building  materials 
to  Parsons  to  be  used  in  the  building,  and  which  in  fact  went 

into  the  building  (except  a  few  small  items),  amounting  to 
Vol.  99— 4 
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$705.60,  the  last  item  being  furnished  September  18th,  and 
no  part  of  the  amount  has  been  paid.  The  defense  was  that 
the  trustees  of  the  church  never  made  or  authorized  any  con- 
tract with  Parsons  for  the  work,  and  that  the  sixty-day  no- 
tice required  by  sec.  3315,  E.  S.  1878,  was  never  served  upon 
the  trustees  or  their  agent.  Upon  these  issues  it  appeared 
that  there  were  four  trustees  of  the  church,  and  that  the  de- 
fendant Leek  was  the  pastor  of  the  church;  that  no  contract 
was  made  by  the  trustees;  but  that  Mr.  Leek  and  one  Coe, 
acting  for  the  church,  made  a  written  contract  with  Parsons 
for  the  remodeling  of  the  church  without  specific  authority 
so  to  do  from  the  trustees.  The  work  went  on  under  the 
contract,  numerous  changes  being  made  from  time  to  time^ 
all  under  the  direction  of  Leeky  who  acted  as  superintendent 
on  behalf  of  the  church.  The  work  occupied  from  May  until 
September,  and  the  congregation  worshiped  in  the  basement 
during  that  time.  The  trustees  attended  church,  and  knew 
of  the  work,  and  made  no  objection.  The  work  was  prac- 
tically done  September  21,  1893,  and  the  church  was  then 
dedicated.  Difficulties  then  arose  as  to  payment.  The  church 
found  it  hard  to  raise  money.  In  November  it  appears  that 
the  trustees  gave  a  mortgage  on  their  parsonage  for  $500  to 
pay  a  part  of  the  indebtedness  for  remodeling,  but  there  was 
still  a  considerable  amount  left  due.  In  October  or  Novem- 
ber a  meeting  was  arranged  between  the  creditors  and  the 
trustees  and  Leek^  and  efforts  were  made  to  settle  with  all 
creditors.  PlaintiflTs  representative  was  present  at  the  meet- 
ing, and  its  claim  was  recognized,  and  an  agreement  wa& 
made  in  writing  to  settle  at  eighty  cents  on  the  dollar.  This- 
agreement  was  signed  by  all  the  creditors,  and  by  four  men 
acting  for  the  church,  of  whom  at  least  two  were  trustees; 
but  it  was  never  carried  out.  It  is  uncertain  whether  thia 
meeting  was  a  valid  meeting  of  the  trustees  or  not.  The 
plaintiff  demanded  the  production  of  the  records  of  the  cor- 
poration on  the  trial,  but  they  were  not  produced. 
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On  the  6tb  of  !N'ovember,  1893,  the  plaintiff  caused  to  be 
served  upon  Mr.  Leek  a  sufficient  notice,  claiming  a  subcon- 
tractor's lien,  but  he  did  not  hand  it  to  the  trustees  until  two 
or  three  months  later.  Afterwards  this  action  was  com- 
menced against  Leek  and  the  trustees  and  Parsons. 

The  court  found  that  the  materials  were  furnished  to  be 
used  in  rebuilding  the  church,  but  that  no  notice  of  the 
plaintiff's  claim  for  a  lien  was  served  on  the  trustees  withio 
the  time  required  by  law,  and  that  said  trustees  had  no  agent ; 
also,  that  Leek  was  not  a  trustee,  and  never  became  person- 
ally liable  therefor, —  and  judgment  was  rendered  dismissing 
the  complaint,  with  costs,  as  to  Leek  and  the  trustees,  and 
awarding  a  personal  recovery  in  favor  of  the  plaintiff  against 
Parsons  for  the  amount  of  its  claim,  with  costs. 

The  plaintiff  appealed  from  the  entire  judgment,  except 
that  part  in  its  favor  against  Parsons. 

J.  A.  Eggeriy  for  the  appellant. 

For  the  respondents  the  cause  was  submitted  on  the  brief 
of  Wm.  M,  FoeteVy  attorney,  and  TT.  J.  Turner^  of  counsel. 
Among  other  things,  they  argued  that  the  plaintiff  could 
not  be  a  subcontractor,  there  being  no  contract  between  the 
trustees  and  the  principal  contractors.  Phillips,  Mechanic's 
Liens,  sec.  44;  McGmnias  v.  Purringtony  43  Conn.  143, 147. 
The  church  corporation  is  not  bound  by  the  acts  of  its  trust- 
ees unless  they  were  convened  at  an  authorized  official  meet- 
ing, held  pursuant  to  a  call  addressed  to  all.  United  Brethre^i^ 
Church  V.  Vandv^eny  87  Wis.  54;  Doyle  v.  OiU^  59  id.  518,. 
620 ;  Leonard  v.  Lent^  43  id.  83,  88. 

WiNSLow,  J.  The  claim  on  behalf  of  the  church  is  (1)  that 
the  trustees  never  made  any  contract  with  Parsons,  and 
hence  that  Parsons  was  not  a  principal  contractor;  and 
(2)  that  Leek  was  not  its  agent,  so  that  valid  service  of  the 
notice  of  the  plaintiff's  claim  for  lien  could  be  made  upon 
him.     Both  of  these  claims  we  regard  as  untenable. 
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It  seems  to  be  true  that  Parsons  did  not  originally  con- 
tract with  the  trustees,  but  the  evidence  abundantly  shows 
that  the  trustees  ratified  the  contract  made  by  Zeek.  A  cor- 
poration may  ratify  the  unauthorized  act  of  one  claiming  to 
act  as  its  agent,  as  well  as  a  natural  person,  and  such  ratifi- 
cation, when  made  with  knowledge  of  the  facts,  operates  as 
though  previous  authority  had  been  given.  Mechem,  Agency, 
§§  158,  167;  Kickland  v.  Menaaha  Wooden  Ware  Co.  68  Wis. 
34.  We  regard  the  acquiescence  of  the  corporation  and  its 
trustees  in  the  acts  of  LeelCj  and  the  subsequent  approval 
thereof  by  partially  paying  for  the  improvements  and  ac- 
cepting and  using  the  building  w^ith  full  knowledge  of  the 
facts,  as  an  effectual  ratification  of  LeeWs  transactions  with 
Parsons. 

Nor  can  it  be  doubted  that  Leek  was  the  agent  of  the 
church  in  the  matter  of  the  rebuilding,  within  the  meaning 
of  sec.  3315,  B.  S.  1878,  so  that  valid  service  of  the  subcon- 
tractor's claim  for  a  lien  could  be  made  upon  him.  Leek 
was  not  only  the  pastor  of  the  church,  but  transacted  the 
•entire  business  from  start  to  finish,  without  objections  from 
the  church  corporation  or  from  the  trustees  individually. 
It  was  not  necessary  that  he  have  a  power  of  attorney  in 
writing. 

These  considerations  require  a  reversal  of  the  judgment 
so  far  as  the  church  is  concerned.  No  personal  liability  on 
the  part  of  Leek  was  shown,  however,  nor  was  he  a  trustee 
of  the  church;  hence  the  judgment  was  right  as  to  Leek. 

By  the  Court, —  That  part  of  the  judgment  dismissing  the 
complaint  as  to  Leek  is  affirmed,  without  costs;  that  part  of 
the  judgment  dismissing  the  complaint  as  to  the  trustees  is 
reversed ;  and  the  action  is  remanded,  with  directions  to  enter 
judgment  for  a  lien  in  accordance  with  the  prayer  of  the 
oomplaint. 
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B.    HoFFMAlOr     MANTTFAOTURINa    CoMPANT,    Eespondeot,    V8» 

Wbstbbn  Stove  <fe  Manutaotusing  Company,  Appellant. 

March  2 — March  f f ,  1898, 

Appeal  on  questions  of  fact. 

The  decision  of  the  trial  court  upon  questions  of  fact  cannot  he  dis- 
turhed  on  appeal  unless  contrary  to  the  clear  preponderance  of 
the  evidence. 

Appeal  from  an  order  of  the  superior  court  of  Milwaukee 
county :  J.  0.  Ludwio,  Judge.    AJirmed. 

For  the  appellant  there  were  briefs  by  Winkler^  Flanders, 
Smith,  Bottum  cfe  VilaSy  and  oral  argument  by  J.  O.  Flanders. 

For  the  respondent  there  was  a  brief  by  Sylvester,  Scheiber, 
Riley  dk  Orth,  and  oral  argument  by  0.  A.  OrtK 

Mabshall,  J.  This  is  an  appeal  from  an  order  sustaining 
an  attachment.  It  involves  solely  the  question  of  whether 
the  trial  court  decided  correctly,  from  the  evidence,  on  ques- 
tions of  fact.  The  rule  in  such  cases  is  that  the  decision  of 
the  trial  court  cannot  be  disturbed  unless  contrary  to  the 
clear  preponderance  of  the  evidence.  The  record  has  been 
carefully  tested  by  that  rule  without  discovering  any  suffi- 
cient reason  for  reversing  the  action  of  the  trial  court.  It 
is  not  considered  advisable  to  do  more  than  state  the  con- 
clusion to  which  we  have  arrived.  The  case  is  governed  by 
a  rule  so  well  established  that  a  discussion  of  it,  or  of  the 
evidence  calling  for  its  application,  will  be  of  no  value  in 
future  liti^tion. 

By  the  Court —  The  order  of  the  superior  court  is  affirmed. 
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Limited  iNVBSTMBiirr  Association,  Kespondent,  vs.  Glendalk 
Investment  Association  and  another,  imp.,  Appellants. 

March  IS --March  Jff,  1898. 

Vendor  and  purchaser:  Fraud  in  sale:  Election  of  remedies:  Action  for 
money  had  and  received:  Review  on  appeal:  Instructions, 

1.  The  agent  of  the  vendor  of  land,  who  had  acquired  the  right  to  buy 

such  land  at  a  certain  price,  and  who  was  also  one  of  the  promoters 
of  a  corporation  organized  to  buy  such  land,  sold  the  same  to  such 
corporation  at  a  price  which  he  represented  to  be  the  price  to  be 
paid  to  the  vendor,  but  which  in  fact  included  a  large  commission 
to  be  paid  to  himself.  The  vendor,  with  full  knowledge  of  the 
facts,  conveyed  the  land  to  such  agent  and  he  to  the  corporation; 
and  the  vendor,  on  receiving  payment  for  the  land,  paid  such 
agent  his  commission.  Held,  that  the  transaction  was  a  fraud 
upon  the  corporation,  and  that  it  might  exercise  an  option,  on 
tendering  back  the  property  received,  to  rescind  the  contract  and 
compel  the  vendor  to  refund  the  consideration  paid  by  it  Foun- 
tain Spring  Park  Co.  v,  Roberts,  92  Wis.  345;  Franey  i\  Warner, 
96  Wis.  222;  and  Hebgen  v.  Koeffler,  97  Wis.  313,  followed. 

2.  Where,  in  such  a  case,  the  corporation  elected  to  rescind  the  con- 

tract and  sue  for  the  consideration  paid,  instead  of  suing  for  dam- 
ages for  the  fraud,  it  was  bound  by  such  election. 

2,  An  action  to  recover  the  consideration  paid,  in  such  a  case,  is  really 
one  on  an  implied  promise  to  pay  back  money  had  and  received, 
the  basis  of  which  is  the  loss  to  the  plaintiff  and  the  consequent 
enrichment  of  the  defendant;  and  where,  in  such  an*  action  against 
the  vendor  and  his  agent,  it  appears  that  the  money  was  paid  to 
the  vendor  for  his  sole  use,  and  that  the  only  benefit  the  agent 
derived  from  it  was  his  commission  paid  by  the  vendor,  such  agent 
cannot  be  held  liable,  but  the  plaintiff  must  look  to  the  party  to 
whom  it  paid  the  money. 

4.  Although  the  complaint  in  such  an  action  charges  a  conspiracy  be- 
tween the  defendants  to  defraud  the  plaintiff,  yet,  where  the  special 
verdict  substantially  covers  the  facts  necessarily  involved  in  the 
case,  a  finding  as  to  whether  such  a  conspiracy  existed  is  unneces- 
sary, that  being  but  a  legal  conclusion  from  the  facts  found. 

6,  The  objection  that  there  was  no  finding  as  to  such  a  conspiracy 
will  not  avail  on  appeal,  where  the  party  objecting  did  not  ask  for 
such  a  finding,  nor  save  an  exception  to  the  failure  of  the  court 
to  submit  that  question. 
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<S.  An  instruction  that,  to  enable  the  jury  to  answer  the  questions  sub- 
mitted to  them  correctly,  they  might  take  into  consideration  the 
allegations  of  the  complaint  that  there  was  an  agreement  between 
the  defendants  to  defraud  the  plaintiff,  is  not  objectionable,  where 
it  is  evident,  taking  it  in  connection  with  the  whole  charge,  that 
what  the  court  intended  was  that  they  might  do  so  to  determine 
in  what  manner  it  was  charged  that  suoh  agreement  had  been 
made. 

Appeals  from  a  judgment  of  the  superior  court  of  Mil- 
waukee county:  R.  N.  Austin,  Judge.  Affirmed  on  one  ap- 
peal; reversed  on  the  other. 

Prior  to  1892,  the  Glendale  Investment  Association  was 
the  owner  of  a  certain  twenty-acre  tract  of  land  in  Milwau- 
kee county.  John  H.  Meyers  was  its  secretary,  a  director, 
and  bad  practical  management  and  control  of  its  affairs. 
The  defendant  Clayton  had  desk  room  in  Meyers'  office,  and 
at  different  times  acted  as  agent  for  him  and  for  the  com- 
panies in  which  he  was  interested,  in  selling  land  on  com- 
mission. Some  time  in  July,  1892,  Clayton  had  a  talk  with 
Meyers  about  getting  the  sale  of  this  twenty-acre  tract  on 
commission.  The  matter  was  submitted  to  the  directors  of 
the  Glendale  Investment  Association^  and  authority  given  him 
to  sell  the  land  at  $2,700  per  acre;  Clayton  to  have  a  com- 
mission of  $200  per  acre.  Some  time  in  September,  Clayton 
arranged  with  defendant  Griffin  and  one  Pollock  to  organ- 
ize a  corporation  to  purchase  this  land,  and  he  agreed  to 
divide  his  commission  with  them.  Meyers  was  informed  of 
the  negotiations  as  they  progressed.  During  September, 
Griffin  and  Pollock  secured  subscriptions  to  the  stock  of  the 
corporation  to  be  formed;  and  on  September  28th  a  meeting 
was  held,  the  plaintiff  corporation  was  duly  organized,  and 
Clayton  and  Griffin  were  elected  directors  and  officers  of  the 
company,  Clayton  being  secretary  and  Griffin  treasurer. 
They  were  each  subscribers  to  five  shares  of  the  capital 
stock,  but  it  was  understood  that  Clayton  need  not  take  the 
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stock  he  had  subscribed  for,  and  nothing  was  ever  paid  by 
him.  On  the  same  day,  the  corporation  appointed  Clayton 
and  its  president  a  committee  to  purchase  the  land  at  the 
price  mentioned,  but  Clayton  conducted  the  trade  by  him- 
self. Clayton  told  Meyers  the  corporation  had  been  formed 
to  purchase  the  land  at  the  price  stated,  and  that  he  was 
authorized  to  purchase  it  for  them,  and  asked  him  to  make 
out  the  contract. 

On  October  1st,  when  the  contract  was  presented  to  Clay- 
ton to  execute,  he  first  learned  that  it  had  been  executed  in 
his  name.  He  then  executed  the  same,  duly  assigned  it  to 
the  corporation,  and  the  first  payment  was  made  by  plaint- 
iff. While  the  stock  subscriptions  were  being  received,  the 
most  of  the  subscribers  were  informed  that  they  were  all 
going  in  on  equal  terms.  The  price  of  the  land  was  repre- 
sented to  be  as  named  in  the  contract,  and  no  disclosure  was 
ms^de  at  the  meeting  of  the  subscribers  that  a  commission 
was  to  be  paid.  Payments  were  made  by  the  plaintiff  upon 
the  contract,  from  time  to  time,  until  the  sum  of  $10,292.54 
had  been  paid  and  credited  on  the  books  of  the  Olendale 
Compa/ny  to  the  plaintiff  company.  The  commission,  amount- 
ing to  $4,000,  was  paid  to  Clayton  by  the  OUnddU  Company y 
and  by  him  divided  with  Oriffin. 

In  June,  1894,  the  plaintiff  first  learned  of  the  transaction 
regarding  commissions.  A  meeting  of  the  association  was 
called,  and  it  was  then  decided  to  take  steps  to  rescind  the 
contract.  Proper  proceedings  were  then  taken,  and  a  tender 
of  a  deed  and  an  assignment  of  the  contract  was  made  to 
Clayton  and  the  Olendale  Company^  and  a  demand  for  tho 
money  paid  was  made  and  refused.  This  action  was  then 
commenced  against  the  Olendale  Investment  Aaaociationy 
Clayton,  and  OHffin  to  recover  the  money  paid  on  the  con- 
tract. 

The  complaint  sets  out  the  facts  substantially  as  stated^ 
and  the  prayer  for  relief  is  for  the  recovery  from  all  of  the^ 
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defendants  of  the  money  so  paid.  The  action  was  tried  be- 
fore a  jury,  who  rendered  a  special  verdict,  upon  which  judg- 
ment was  rendered  for  the  plaintiff,  and  against  all  of  the 
defendants,  for  the  recovery  of  the  amount  plaintiff  had  paid 
on  the  contract,  with  interest.  Defendants  Griffin  and  Gien- 
dale  Investment  Association  bring  separate  appeals. 

For  the  appellants  there  were  separate  briefs  by  Austin  dt 
Fehr^  attorneys  for  the  Olendale  Investment  Association^  and 
Timlin  cfe  GlicJcsman^  attorneys  for  the  defendant  Griffin^ 
and  oral  argument  by  W.  H,  Austin. 

For  the  respondent  there  was  a  brief  by  Iloyt^  Ogden  cfr 
Olwdlj  and  oral  argument  by  JF.  M,  Hoyt.  To  the  point 
that,  where  a  vendor  negotiates  a  sale  of  property  through 
his  agent,  who  is  at  the  same  time  the  agent  of  the  pur* 
chaser,  and  such  vendor  pays  a  secret  commission  to  the  agent 
for  making  the  sale,  the  purchaser,  on  learning  the  facts, 
may  tender  back  what  he  has  received  and  recover  back 
from  the  vendor  and  the  agent,  as  joint  tortfeasors,  the 
money  paid  by  him,  they  cited  Mechem,  Agency,  §§  797,  798; 
Meyer  v.  Hanchett^  39  Wis.  419;  1  Am.  &  Eng.  Ency.  of  Law 
(2d  ed.),  1178;  McDoel  v.  Ohio  VaUey  Imp.  dk  Cont.  Co.  36  S. 
W.  Rep.  (Ky.),  175 ;  Panama  dk  S.  P.  Tel.  Co.  v.  India  RuhheTy 
6.  P.  <&  T.  W.  Co.  L.  K.  10  Ch.  App.  515;  Atwool  v.  Merry- 
weather^  L.  R.  5  Eq.  464,  note;  Munson  v.  S.,  G.  c6  C.  li.  Co. 
103  K  T.  74. 

Bardebn,  J.  The  law  bearing  upon  the  rights,  duties, 
and  obligations  of  promoters  of  corporations  has  been  so 
fully  covered  and  exhaustively  discussed  in  the  recent  cases 
of  Fountain  Spring  Park  Co.  v.  Roberts^  92  Wis.  345 ;  Franey 
^.Warner^^^  Wis.  222;  Hehgen  v.  Koeffler,  97  Wis.  313,  as 
to  render  it  unnecessary  at  this  time  to  do  more  than  to  refer 
to  those  cases. 

In  this  case,  the  facts  as  found  by  the  jury,  and  which  are 
fully  supported  by  the  evidence,  are  substantially  that  the 
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Olendale  Investment  Association  was  the  owner  of  a  certain 
tract  of  land,  which  it  authorized  Clayton  to  sell  for  $2,700 
per  acre,  and  upon  which  it  was  to  pay  a  commission  of  $200 
per  acre.  Clayton,  with  full  knowledge  of  the  company,  as- 
sociated himself  with  Oriffin  and  Pollock  in  the  capacity  of 
promoters,  for  the  purpose  of  organizing  a  corporation  to 
purchase  this  land.  The  plaintiff  corporation  was  formed, 
Olayton  and  Griffin  were  elected  directors  and  oflBcers,  and 
the  land  was  purchased  at  $2,700  per  acre;  Oriffin  and  Clay- 
ton carefully  withholding  any  information  from  most  of  the 
subscribers  for  stock  that  they  were  to  receive  a  rebate  of 
$200  per  acre  for  their  mutual  benefit.  The  defendant  Glen- 
dale  Investment  Association^  knowing  of  the  organization 
and  purpose  of  the  corporation,  and  of  the  relation  Clayton 
sustained  to  it,  helped  on  the  deal,  but,  in  order  to  clear  its 
skirts,  makes  its  contract  to  Clayton,  and  advises  the  assign- 
ment of  it  to  the  corporation.  It  then  receives  the  money 
of  the  corporation,  and  forthwith  returns  to  Clayton  some 
$4,000  in  alleged  commissions.  That  this  was  a  fraud  upon 
plaintiff  seems  too  clear  for  argument.  As  soon  as  these 
facts  came  to  the  surface,  plaintiff  tendered  back  what  it  re- 
ceived, and  demanded  its  money.  Upon  the  refusal  to  pay, 
plaintiff  made  its  election  to  recover  back  the  consideration 
paid.  It  might  have  chosen  other  remedies,  as  are  pointed 
out  in  the  Franey  Case;  but,  having  elected  to  stand  upon 
a  rescission  of  the  contract,  it  is  bound  thereby. 

An  inspection  of  the  complaint  and  the  proceedings  upon 
the  trial  lead  at  once  to  the  conclusion  that  this  action  is 
based  upon  implied  assumpsit,  and  is  really  an  action  for 
money  had  and  received.  Such  being  the  case,  it  becomes 
important  to  inquire  whether  the  recovery  against  the  de- 
fendant Griffin  can  be  maintained.  The  rule  is  quite  ele- 
mentary that,  to  enable  a  person  to  maintain  an  action  for 
money,  had  and  received,  it  is  necessary  for  him  to  establish 
that  the  persons  sought  to  be  charged  have  received  money 


l^is.]  JANUAKT  TERM,  1898.  59 


Limited  Investment  Association  vs.  Glendale  Investment  Association. 

belonging  to  him  or  to  which  he  is  entitled.  That  is  the 
fundamental  fact  upon  which  the  right  of  actioa  depends. 
National  Trust  Co.  v.  GUaaon^  77  N.  Y.  400.  The  purpose 
of  such  an  action  is  not  to  recover  damages,  but  to  make 
the  party  disgorge;  and  the  recovery  must  necessarily  be 
limited  by  the  party's  enrichment  from  the  alleged  transac- 
tion. Evidence  of  crooked  dealing  or  fraudulent  practices 
is  only  important  in  determining  the  plaintiff's  right  to 
secure  the  fund.  While  it  may  be  admitted  that  all  the 
defendants  were  joint  tortfeasors,  to  the  extent  that  they 
would  be  jointly  liable  for  all  damages  the  plaintiff  has  sus- 
tained by  reason  of  their  fraud,  yet,  when  it  is  sought  to 
render  them  liable  on  qiuiai  contract,  a  different  rule  pre- 
vails. The  basis  of  recovery  in  the  latter  case  being  a  loss 
on  one  side  and  a  consequent  enrichment  on  the  other,  lia- 
bility can  only  exist  in  so  far  as  these  elements  concur. 
There  is  no  implied  promise  to  pay  damages.  The  promise 
that  the  law  implies  is  that  the  guilty  party  will  restore 
that  which  he  has  received,  and  which  the  other  has  shown 
himself  entitled  to.  To  the  extent,  therefore,  which  it  is 
shown  that  the  one  party  has  suffered  loss  and  the  other 
gained  profit,  can  the  recovery  in  this  form  be  sustained. 
The  law  does  not  imply  a  promise  to  pay  for  something  the 
party  has  not  received,  while  in  the  case  of  the  tort  it  casts 
upon  him  an  obligation  to  pay  all  damage  done,  regardless 
of  a  promise. 

Applying  these  observations  to  the  facts  before  us,  we 
find  that  every  dollar  of  the  money  sought  to  be  recovered 
in  this  action  was  paid  to  the  defendant  Olendale  Invest- 
ment  Association  by  the  plaintiff.  Not  one  cent  was  paid 
to  Griffin^  or  came  to  his  pocket,  except  as  it  came  through 
the  Olendale  Company  to  Clayton,  and  then  to  him.  The 
amoant  received  by  Griffin  was  but  a  small  fraction  of  the 
money  paid  by  plaintiff  to  the  Glendale  Company,  Plain t- 
iffi  suing  as  for  a  rescission  of  its  contract,  and  upon  the  im- 
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plied  promise  to  restore  that  which  has  been  taken  from  it, 
is  bound  to  look  to  the  one  to  whom  it  paid  the  money. 
Cases  may  and  do  occur  where  the  money  sought  to  be  re- 
covered was  received  bv  one  for  the  benefit  of  others,  and 
where  all  interested  in  the  fund  would  be  jointly  liable. 
But  this  is  not  such  a  case.  The  money  paid  by  plaintiff 
to  the  Glendale  Company  was  not  paid  for  or  on  behalf  of 
Oriffin.  It  was  paid  on  the  contract,  and  as  part  of  the 
purchase  money  of  the  land  conveyed.  There  was  no  con- 
tract between  plaintiff  and  Griffin  to  rescind,  and  hence  no 
implied  obligation  can  arise  between  them.  The  entry  of 
judgment  against  Griffin  for  the  full  amount  paid  on  the 
contract  by  plaintiff  was  manifestly  wrong,  and  must  be  re- 
versed. As  bearing  upon  the  questions  hereinbefore  dis- 
cussed, we  cite  Bamdt  v.  Frederick^  78  Wis.  1;  Keener^ 
Quasi-Cont.  200-202;  Alger,  Promoters  &  Promotion,  §  99. 

Counsel  for  the  Glendale  Investment  Association  argue 
earnestly  that  the  judgment  as  to  it  should  be  reversed,  be- 
cause there  was  no  finding  that  there  was  a  conspiracy  or 
confederation  among  the  defendants  to  defraud  the  plaintiff. 
Such  a  finding  was  not  essential  to  the  recovery.  The  spe- 
cial verdict,  as  we  read  it,  substantially  covers  th^  facts  nec- 
essarily involved  in  the  case;  and,  if  a  conclusion  that  a 
conspiracy  was  essential  to  a  recovery  was  needful,  it  was 
but  a  legal  conclusion  the  court  might  draw  from  the  facts 
found.  Perhaps  a  better  answer  to  this  contention  is  found 
in  the  fact  that  this  defendant  did  not  request  any  such  find- 
ing, and  has  failed  to  preserve  any  exception  to  the  failure 
of  the  court  to  submit  the  question  on  that  line,  requested 
by  the  defendant  Griffin. 

The  criticism  of  the  charge  of  the  court  on  this  branch  of 
the  case  is  somewhat  hypercritical.  That  portion  to  which 
especial  exception  is  made  is  as  follows:  '^  And,  to  enable 
you  to  answer  these  questions  correctly,  you  may  take  into 
consideration  the  allegation  made  in  the  complaint  that 
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there  was  an  agreement,"  etc.  Head  in  connection  with 
the  entire  charge,  it  is  perfectly  evident  that  what  the  court 
intended  was  that  the  jury  might  take  the  allegations  of  the 
complaint  into  consideration  in  determining  in  what  manner 
it  was  charged  that  such  an  agreement  or  combination  had 
been  made,  not  that  it  tended  in  any  manner  to  establish 
the  fact. 

We  have  carefully  compared  the  charge  given  the  jury 
with  the  requests  submitted  by  the  Glendale  Company^  and 
are  well  satisfied  that  the  defendant  has  suffered  no  wrong. 
The  facts  proven  tend  to  establish  the  justice  of  the  conclu- 
sion arrived  at,  and  leave  the  defendant  without  any  just 
cause  of  complaint.  The  real  basis  of  recovery  rests  upon 
the  dealings  between  Clayton,  the  agent  of  said  defendant, 
and  at  the  same  time  a  promoter  and  an  oflQcer  of  plaintiff, 
and  the  defendant  corporation,  through  its  secretary  and 
general  manager,  Meyers.  It  is  idle  to  say  that  this  defend- 
ant or  its  secretary  had  no  reason  to  believe  that  Clayton 
was  not  giving  the  actual  purchaser  the  benefit  of  the  com- 
ini5,sion  allowed  him.  The  fact  is  undisputed  that  the  con- 
tract was  for  the  full  selling  price  of  $2,700  per  acre,  and 
that  the  commission  was  not  allowed  to  plaintiff  in  rebate 
of  the  contract  price.  It  is  also  undisputed  that  the  Glen- 
dale Company  gave  its  checks  from  time  to  time  to  Clayton 
individually  for  the  commission,  and  charged  the  amounts 
to  its  commission  account.  These  facts,  taken  in  connection 
with  the  situation  and  relations  of  the  parties,  speak  loudly 
in  favor  of  the  conclusion  arrived  at.  The  true  situation  is 
fairly  outlined  by  the  verdict,  and  it  ought  not  to  be  dis- 
turbed. 

By  the  Court. — The  judgment  of  the  superior  court  of 
Milwaukee  county,  as  to  the  defendant  Griffin^  is  reversed; 
and,  as  to  the  defendant  Glendale  Investment  Asaodationy 
the  judgment  is  affirmed. 
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PsBHL  and  husband,  Eespondents,  vs.  Bukbalek  and  another^ 

Appellants. 

March  3 — March  £9^  1898. 
Landlord  and  tenant:  EeneuxH  hy  holding  over:  Termination  by  notice, 

1«  Under  the  provisions  of  sec.  2187,  S.  &  B.  Ann.  Stats.,  that  if  a  ten- 
ant for  a  year  or  more  holds  over  after  the  expiration  of  his  term 
he  may  be  considered  a  tenant  from  year  to  year,  and  that  such 
tenancy  may  be  terminated  at  the  end  of  any  year  after  the  expi- 
ration of  said  term  by  giving  not  less  than  thirty  days'  prior  written 
notice,  such  tenancy  can  be  so  terminated  only  at  the  end  of  some 
year  after  the  expiration  of  the  term. 

2L  a  tenant  under  a  lease  for  two  years,  with  the  privilege  of  three 
more  if  all  are  agreed,  will  be  deemed  to  have  renewed  for  the 
whole  three  years  if  he  holds  over  after  the  expiration  of  his  term 
and  continues  to  pay  rent 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  J.  0.  Ludwig,  Judge.    Affirmed. 

The  facts  of  the  case  are  stated  in  the  opinion. 

For  the  appellants  the  cause  was  submitted  on  the  brief 
of  Lenichecky  Koenitzer  cfe  Lenicheck,  They  argued,  among 
other  things,  that  the  original  lease  provided  for  no  annual 
rental,  but  only  for  the  payment  of  certain  sums  each  month, 
and  did  not,  therefore,  create  a  tenancy  from  year  to  year, 
but  merely  one  from  month  to  month,  and  a  holding  over 
could  not  create  a  tenancy  of  a  different  kind.  Brown  v. 
Kayaer^  60  Wis.  1;  Jackson  v.  Bradt^  2  Caines,  169;  Rich  v. 
Bolton^  46  Yt.  64;  Skaggs  v.  Elkus^  45  Cal.  154;  Blumenherg 
V.  JHyerSy  32  id.  93 ;  Bright  v,  McOtcaty  40  Ind.  621 ;  JEToUis 
V.  Burnsy  100  Pa.  St.  206 ;  Steffens  v.  Earls^  40  N.  J.  Law, 
128;  Jones  v.  Willis j  8  Jones,  Law  (8.  0.),  430;  JSammon  v. 
DouglaSy  50  Mo.  434;  Prindh  v.  Anderson^  10  Wend.  391; 
Oojin  V.  Zunt,  2  Pick.  75 ;  King  v.  Grafton^  83  Eng.  0.  L 
495, 18  Q.  B.  496;  Wilkinson  v.  Hall,  3  Bing.  N.  0.  508,  32 
Eng.  C.  L.  237;  Fox,  Landlord  &  T.  (2d  ed.),  3;  Taylor,  Land- 
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lord  &  T.  §  57;  XeUogg  v.  Citizens  Ins.  Co.  94  Wis.  554.  The. 
renewal  clause  was  void  for  uncertainty.  It  was  silent  as  to 
tenn.  It  was  also  dependent  upon  an  express  agreement  by 
both  parties.  Without  a  writing  a  renewal  would  be  void. 
For  the  respondents  there  was  a  brief  by  Sylvester,  Soheiber^ 
Riley  <&  Orthj  and  oral  argument  by  C.  A.  Orth. 

Cassoday,  0.  J.    July  7, 1891,  the  plaintiffs  leased  to  the 
defendants  the  premises  described  for  the  term  of  two  years 
from  August  1, 1891;  the  defendants  "yielding  and  paying 
therefor  the  annual  rent  of  $360,  to  be  paid  in  even  and 
equal  portions  on  the  1st  of  every  month  up  to  May  1, 1893, 
then  $35  per  month  for  store  up  to  the  end  of  the  lease^ 
1893.     The  small  house  in  rear  is  $7  per  month  from  May 
1, 1892."    The  lease  also  contained  this  clause:  "  This  lease 
is  for  two  years  from  August  1, 1891,  with  privilege  of  three 
more  if  all  are  agreed,  up  to  1896."    The  defendants  entered 
into  possession  of  the  premises,  and  remained  in  actual  oc- 
cupancy thereof  until  December  1, 1895,  and  during  that 
time  paid  $42  rent  monthly  in  advance.    At  the  expiration 
of  the  original  term  of  two  years  no  new  agreement  or  ar- 
rangement of  any  kind  was  entered  into  by  or  between  the 
plaintiffs  and  defendants,  but  the  defendants  continued  in 
possession  upon  the  same  terms  and  conditions  provided  for 
in  the  lease,  and  the  plaintiffs  acquiesced  therein.     October 
29,  1895,  the  defendants,  by  an  instrument  in  writing,  noti- 
fied the  plaintiffs  of  their  intention  to  quit  the  premises 
November  30,  1895,  and  on  the  last-mentioned  day  vacated 
the  premises,  and  tendered  to  the  plaintiffs  the  possession 
thereof.     When  the  rent  for  December,  1895,  became  due, 
the  plaintiffs  brought  an  action  for  the  same,  and  recovered, 
and   the  judgment  therefor   was  affirmed  by  this  court. 
JBitmbalek  v.  Peehlj  95  Wis.  127.     The  defendants  refused 
to  pay  the  rent  for  January,  February,  March,  April,  May, 
Jane,  or  July,  1896,  amounting  in  the  aggregate  to  $294, 


■64  SUPBEME  COURT  OF  WISOONSIK  [99 


Peehl  and  husband  vs.  Bumbalek  and  another. 

tind  SO  the  plaintiffs  commenced  this  action  to  recover  the 
same. 

Issue  being  joined  and  trial  had,  the  court  found,  in  effect, 
the  facts  stated.  And  as  conclusions  of  law  the  court  found, 
in  effect,  that  after  the  expiration  of  the  original  term  of 
the  lease  the  defendants  became  tenants  from  year  to  year, 
and  were  liable  for  the  rent  thereof  from  January  1, 1896, 
to  August  1,  1896;  that  the  giving  of  the  thirty-days  notice 
of  intention  to  surrender  the  premises,  and  the  subsequent 
vacation  of  the  same,  did  not  terminate  the  defendants'  ten- 
ancy of  such  premises,  and  that  such  tenancy  did  not  termi- 
nate until  August  1, 1896;  that  there  was  due  and  owing  to 
the  plaintiffs  from  the  defendants  for  the  seven  months' 
rent  mentioned  at  $42  per  month,  amounting  in  the  aggre- 
gate to  $294,  with  interest  on  the  respective  instalments 
from  the  dates  given  at  six  per  cent,  per  annum,*—  and  or- 
dered judgment  to  be  entered  thereon  accordingly.  From 
the  judgment  so  entered  the  defendants  bring  this  appeal. 

By  the  express  terms  of  the  lease,  which  was  for  two  years, 
the  defendants  had  the  privilege  of  three  more  if  all  were 
agreed,  up  to  1896.  There  is  nothing  in  the  record  to  indi- 
cate that  all  were  not  so  agreed.  On  the  contrary,  it  appears 
affirmatively  that  the  defendants  willingly  paid,  and  the 
plaintiffs  willingly  accepted,  the  rent  for  each  month,  as  it 
became  due,  down  to  the  giving  of  the  notice  by  the  de- 
fendants October  29, 1895. 

Prior  to  1885  the  statute  provided  that  "if  a  tenant  for  a 
year  or  more  shall  hold  over  after  the  expiration  of  his  term, 
he  may,  at  the  election  of  his  landlord,  be  considered  a  tenant 
from  year  to  year,  upon  the  terms  of  the  original  lease." 
R.  S.  1878,  sec.  2187.  Under  that  statute  this  court  held 
that,  "as  at  common  law,  if  a  tenant  for  a  year  or  more  at 
a  stipulated  annual  rent  holds  over  after  the  expiration  of 
his  term,  with  the  assent  of  the  landlord,  he  becomes  a  ten- 
ant from  year  to  year;  and  such  tenancy  can  be  terminated 
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against  his  will  only  by  six  months'  notice  ending  with 
the  current  year;"  and  that  the  acceptance  of  rent  at  the 
rate  specified  in  the  lease  from  a  tenant  so  holding  over 
would  be  deemed  an  election  by  the  landlord  that  the  ten- 
ancy should  be  from  year  to  year.  Brown  v.  Kayser,  60 
Wis.  1.  After  that  decision  the  section  was  amended  by 
adding  this  clause:  "But  such  tenancy  may  be  terminated 
at  the  end  of  any  year  after  the  expiration  of  said  term,  by 
either  party  to  said  lease,  upon  giving  to  the  other  party 
thereto,  a  notice  in  writing  not  less  than  thirty  days  prior 
to  the  date  of  such  expiration,  that  he  elects  to  terminate 
such  lease  at  the  end  of  such  year."  Laws  of  1885,  ch.  109 
(S.  &  B.  Ann.  Stats,  sec.  21 87).  But  in  the  case  at  bar  the 
defendants  did  not  attempt  to  terminate  such  tenancy  "  at 
the  end  of  any  year  after  the  expiration  of  said  term "  by 
giving  notice  as  therein  mentioned.  The  end  of  the  year 
was  August  1,  1895,  and  the  notice  was  not  given  until  Oc- 
tober 29, 1895. 

Besides,  the  lease  may  fairly  be  regarded  as  having  been 
renewed  for  the  whole  three  years  by  reason  of  the  option 
therein  given.    Kollock  v,  ScribneVy  98  "Wis.  104, 

By  the  Cowrt — The  judgment  of  the  superior  court  of 
Milwaukee  county  is  affirmed. 
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Appeal:  Mortgage  foreclosure:  Judgment  for  deficienoy:  Guaranty . 

1«  A  defendant  in  a  foreclosure  action  who  neither  preserves  any  ex- 
ceptions nor  perfects  any  bill  of  exceptions,  but  bases  his  appeal 
entirely  on  the  record,  cannot,  on  such  appeal,  take  any  ad  van- 
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tage  of  the  failure  of  the  complaint  to  state  facts  entitling  the 
plaintiif  to  a  reformation  of  a  discharge  of  the  mortgage.  Where, 
in  such  a  case,  the  judgment  is  sustained  by  the  findings,  it  will 
be  conclusively  presumed  that  such  findings  were  based  on  suffi- 
cient and  competent  evidence,  and  that,  if  necessary,  the  pleadings 
were  properly  amended. 

2l  One  who,  on  transferring  notes  and  a  mortgage,  guarantees  the  pay- 
ment of  the  notes,  cannot  claim  to  be  released  from  liability  by  a 
release  of  the  mortgage,  which  was  given  by  mistake  but  has  been 
reformed  so  that  the  mortgage  is  a  valid  lien  on  the  property  as 
against  the  owner. 

8.  That  part  of  a  judgment  for  the  foreclosure  of  a  mortgage  which 
orders  a  judgment  for  a  deficiency  is  an  integral  part  of  the  judg- 
ment and  is  appealable. 

Appeals  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  J.  C.  Ludwio,  Judge.    Affirmed. 

This  is  an  action  to  foreclose  a  mortgage.  The  mort- 
gage was  executed  May  1, 1890,  by  the  defendant  Stone  and 
wife  to  the  defendant  Williams  to  secure  two  notes  executed 
by  Stone  for  $2,500  each,  payable  one  and  two  years  from 
date,  respectively,  and  covered  twenty-four  lots  in  certain 
subdivisions  near  the  city  of  Milwaukee.  The  mortgage 
contained  a  provision  for  the  release  of  the  mortgaged  lots 
from  the  lien  of  the  mortgage  upon  the  payment  of  $250  for 
each  lot  in  certain  blocks,  and  $200  for  each  lot  in  other 
blocks.  June  7, 1890,  Williams  sold  and  assigned  the  mort- 
gage to  Jacob  Nunnemacher,  and  on  August  21, 1890,  Nunne- 
macher  sold  and  assigned  the  mortgage  to  one  Alonzo  L. 
Kane,  both  of  which  assignments  were  duly  recorded.  At 
the  time  of  the  last-named  assignment  the  defendant  Will- 
iamsj  for  value  received,  made  a  written  guaranty  of  the 
payment  of  the  notes  to  Kane  or  his  assigns  at  maturity,  or 
at  any  time  thereafter,  and  waived  demand  and  protest  and 
notice  of  demand  or  protest.  May  20, 1892,  Alonzo  L.  Kane 
sold  and  assigned  the  notes  and  mortgage  to  "William  H. 
Kane,  the  plaintiff's  testator.  A  number  of  payments  were 
made  at  various  times  as  lots  were  sold  by  Stone^  but,  the 
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mortgage  not  being  fully  paid,  William  H.  Kane  commenced 
this  action  for  foreclosure  in  December,  1894,  against  Stone 
and  wife  as  makers  and  Williams  as  guarantor,  and  also 
against  subsequent  incumbrancers  and  purchasers. 

The  complaint  alleged  the  execution  and  delivery  of  the 
notes  and  mortgage  and  the  several  assignments  by  which 
the  plaintiff  acquired  title,  and  the  guaranty  by  Williams. 
It  also  set  forth  the  numerous  payments  made  from  time  to 
time  as  lots  were  sold,  and  alleged  that  partial  releases  had 
been  made  upon  such  payments,  and  demanded  the  usual 
judgment  of  foreclosure  and  personal  judgment  against  Stone 
and  WiUiams.    Stone  answered,  admitting  the  execution  of 
the  notes  and  mortgage,  and  the  assignments,  and  his  default 
in  payment,  but  alleged  that  on  January  24, 1891,  Alonzo  L. 
Eane  executed  and  recorded  a  full  release  of  the  mortgage, 
and  be  claimed  that  the  mortgage  was  no  longer  a  lien  upon 
the  real  estate.    WiUiams  answered  separately,  admitting 
the  execution  of  the  notes  and  mortgage  and  his  guaranty ; 
and  also  alleged  the  full  release  of  the  mortgage,  and  further 
claimed  that  the  release  was  made  without  his  knowledge, 
and  that  thereby  the  mortgage  security  was  destroyed,  and 
his  guaranty  released.    There  was  also  an  answer  by  two 
defendants  named  Zimmerman,  who  purchased  one  of  the 
lots  after  the  recording  of  the  alleged  full  release,  and  they 
alleged  that  they  purchased  the  lot  of  Stone  in  good  faith, 
relying  upon  the  record  of  such  release,  and  claimed  that 
their  lot  should  be  declared  free  from  the  lien  of  the  mort- 
gage. 

Upon  the  trial.  Stone  and  Williams  appeared  by  the  same 
attorneys,  Messrs.  Einne  &  Curtis,  and  the  Zimmermans  by 
Messrs.  Howard  &  Mallory.  The  plaintiff  made  the  usual 
proof  of  his  mortgage  by  offering  the  instruments  in  evi- 
dence, and  showed  the  amount  left  due  thereon,  and  rested. 
Objections  were  made  by  the  defendants  to  all  of  the  papers 
introduced,  upon  the  sole  ground  that  the  mortgage  had 
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been  satisfied  and  discharged  of  record.  The  defendants 
then  proved  by  the  register  of  deeds  the  recording  on  Janu- 
ary 26, 1891,  of  the  following  instrument,  which  was  duly 
witnessed  and  acknowledged: 

"Alonzo  L.  Kane  to  Festv^  T.  Stone  and  W.    Satisfaction 
of  Mortgage. 

"  Know  all  men  by  these  presents  that  I,  Alonzo  L.  Kane, 
of  the  city  and  county  of  Milwaukee,  state  of  "Wisconsin,  do 
hereby  certify  and  acknowledge  that  a  certain  mortgage, 
bearing  date  on  the  first  day  of  May,  A.  D.  1890,  made  and 
executed  by  Featus  T.  Stone  and  Nellie  A.  Stone,  his  wife, 
to  Thaddeus  W.  Williams^  for  $5,000,  on  lots  ten  (10)  and 
eleven  (11),  block  four  (4),  in  Stone  and  Thomas'  plat  of  Idle- 
wild  No.  (2)  two,  section  thirty-three  (33),  town  eight  (8), 
range  twenty-two  (22)  east,  Milwaukee  county,  state  of  Wis- 
consin, said  mortgage  having  been  assigned  to  Jacob  Nunne- 
macher,  and  from  him  to  Alonzo  L.  Kane,  and  recorded  in 
the  office  of  the  register  of  deeds  in  and  for  Milwaukee 
county,  in  the  state  of  Wisconsin,  on  the  eighth  day  of  May, 
A.  D.  1890,  at  12  o'clock  p.  m.,  in  Volume  233  of  Mortgages, 
on  page  498,  is  fully  paid,  satisfied,  and  discharged.  And 
the  register  of  said  county  is  hereby  authorized  to  enter  this 
satisfaction  of  record. 

"  In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal  this  23d  day  of  January,  1891. 

"Alonzo  L.  Kane.    [Seal.]  " 

In  connection  with  this  release,  it  appeared  in  evidence 
that  one  Remington  bought  of  Stone  two  of  the  mortgaged 
lots  on  the  24th  of  January,  1891,  and  that  $500  of  the  price 
was  paid,  with  Stones  knowledge,  to  Alonzo  L.  Kane,  who 
then  owned  the  mortgage,  and  that  Kane  then  executed  the 
instrument  in  question,  and  that  it  was  recorded.  It  further 
appeared  that  Alonzo  L.  Kane  was  at  the  time  of  the  triaL 
incapacitated  from  testifying  by  reason  of  a  stroke  of  paraly- 
sis, but  it  appeared  very  clearly,  not  only  from  the  circam- 
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stances,  but  from  the  evidence  of  Stone  himself,  that  both 
Eane  and  Stone  supposed  the  instrument  to  be  only  a  release 
of  the  lien  of  the  mortgage  upon  the  lots  sold  to  Remington, 
and  that  by  mistake  the  words  acknowledging  full  payment 
and  satisfaction  of  the  mortgage  were  left  in  the  instrument. 
After  learniDg  of  this  release,  Williams  refused  to  take  the 
notes  and  mortgage  from  Xane's  hands  when  they  became 
due,  claiming  that  the  security  was  destroyed  by  the  release, 
and  that  his  liability  as  guarantor  was  thereby  discharged. 
After  the  execution  of  this  release,  both  Stone  and  Williams 
treated  it  as  though  it  were  only  a  partial  release ;  Stone 
selling  lots,  and  causing  part  of  the  money  to  be  paid  to 
Kane,  and  obtaining  further  releases  of  the  lots  so  sold,  and 
Williams  purchasing  one  of  the  lots,  and  obtaining  a  release 
therefor  from  Kane,  after  knowing  the  contents  of  the 
alleged  release  in  full.  On  behalf  of  the  Zimmermans  it 
appeared  that  they  purchased  a  lot  after  the  recording  of 
the  release,  and  in  good  faith  relied  upon  the  same  as  a  com- 
plete release,  and  paid  the  purchase  price,  to  wit,  $525,  to 
Stoney  who  paid  no  part  of  it  to  Kane.  It  further  appeared 
that  sixteen  lots  were  left  which  had  not  been  specifically 
released,  and  by  Williams^  own  evidence  it  appeared  that 
these  sixteen  lots  are  worth  $500  each,  or  $8,000  in  all. 

The  court  made  the  usual  foreclosure  findings,  and  also 
found  that  the  release  of  January  23, 1891,  was  only  intended 
as  a  partial  release  of  the  lots  sold  to  Eemington,  and  that 
by  mistake  or  inadvertence  of  the  person  who  wrote  the 
same  the  words  indicating  full  payment  and  satisfaction 
were  not  erased  from  the  printed  blank,  and  that  Stone  and 
his  wife  knew  that  it  was  only  so  intended;  that  Williams 
knew  that  the  mortgage  had  not  been  fully  paid,  and  that 
both  Stone  and  Williams  thereafter  dealt  with  Kane  and  ob- 
tained releases  of  specific  lots,  recognizing  the  continued 
existence  of  the  lien  of  the  mortgage;  that  the  lots  not 
specifically  released  were  worth  $8,000,  and  that  Williams 


70  SUPEEME  OOTJET  OF  WISCONSIN.  [99 

Kane  ▼&  Williams  and  another. 

bad  not  been  damaged  by  the  making  of  the  release;  that 
the  release  should  be  reformed  so  as  to  show  the  true  intent 
of  the  parties  that  it  was  only  a  release  of  the  lots  sold  to 
Eemington,  and  that  the  record  thereof  should  also  be  re- 
formed ;  that  both  iStone  and  Williams  were  liable  for  any 
deficiency  arising  on  the  sale,  except  that  Williams  should 
only  be  liable  for  such  deficiency  after  deducting  the  $525 
paid  by  Zimmerman  to  Stone. 

Judgment  was  rendered  in  accordance  with  these  findings. 
WUliame  filed  exceptions  to  all  the  findings  except  the  formal 
finding,  and  perfected  his  bill  of  exceptions,  but  Stone  made 
no  exceptions  to  the  findings  and  perfected  no  bill  of  excep- 
tions. The  plaintiff,  William  H.  Kane,  died  after  judgment, 
and  the  action  was  revived  in  the  name  of  Christine  E,  Kane 
as  executrix.  Stone  and  WiUiams  appeal  separately  from  the 
judgment. 

For  the  appellants  there  was  a  brief  by  JJI  K.  Curtis^  at- 
torney, and  If.  S.  Murphey^  of  counsel,  and  oral  argument 
by  Mr.  Murpkey.  They  argued  that  the  defendant  Williams^ 
as  guarantor,  was  discharged  by  the  release  of  the  principal 
debtor.  2  Parsons,  Notes  &  Bills,  134 ;  Gowper  v.  Smith,  4 
Mees.  &  W.  519 ;  Schroeppell  v.  Shaw,  3  N.  T.  446 ;  Trotter 
V.  Strong,  63  111.  272;  .9  Am.  &  Eng.  Ency.  of  Law,  84.  He 
is  also  discharged  by  a  surrender  or  a  negligent  loss  of  the 
benefit  of  collateral  security.  2  Parsons,  Notes  &  Bills,  135 ; 
Mayhew  v.  Orickett,  2  Swanston,  185-191 ;  Bonta  v.  Gurry, 
3  Bush  (Ky.),  678 ;  Shipjpm's  AdnCr  v.  Glapp,  36  Pa.  St.  89 ; 
Sellers  ^.  Jones,  22  id.  423;  Kerrmterer  v.  Wilson,  31  id.  110; 
Jennison  v.  Parker,  7  Mich.  355;  Laniberton  i;.  Windom,  18 
Minn.  506 ;  Sherraden  v.  Parker,  24  Iowa,  28 ;  Lee  v.  Bald- 
win, 10  Ga.  208;  Beach  v.  Bates,  12  Vt.  68;  Burr  v.  Boyer, 
2  Neb.  265 ;  Capei  v.  BuUer,  2  Sim.  &  S.  457.  By  a  release 
of  the  mortgage  his  right  of  subrogation  to  the  security 
was  totally  destroyed.  Gardner  v.  Van  Nor  strand,  13  Wis. 
543 ;  Fond  du  Lao  H.  Go.  -u.  Bowles,  54  id.  430.    As  the  com- 
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plaint  contains  no  allegation  that  the  satisfaction  of  mort- 
gage was  intended  to  be  partial  bat  was  made  full  through 
accident,  frand,  or  mistake,  and  no  relief  was  asked  as  to 
it,  the  court  could  not  receive  proof  on  those  points.  Town- 
send  Mfg.  Co.  V.  Foster^  51  Barb.  346,  362 ;  1  Greenl.  Ev. 
§§  51-52,  448-450;  1  Phillips,  Ev.  (3d  ed.),  460. 
O,  T.  WtUiamSf  for  the  respondent. 

WiwsLow,  J.  The  appeal  of  Stone,  the  mortgagor,  pos- 
sesses no  merit.  It  is  apparently  based  on  the  ground  that 
no  reformation  of  the  alleged  full  discharge  of  the  mort- 
gage could  be  adjudged  because  no  fraud  or  mistake  in  the 
execution  of  the  paper  was  shown,  and  because  the  com- 
plaint contained  no  appropriate  allegations  upon  which  ref- 
ormation could  be  granted.  It  is  entirely  certain  that  a 
serious  mistake  was  inadvertently  made  by  the  scrivener, 
by  which  Xane  executed  what  purports  to  be  a  full  release 
of  the  mortgage  when  he  only  intended  to  release  two  lots. 
Stone  knew  the  mortgage  was  not  in  fact  paid,  and  knew 
that  Kane's  purpose  was  only  to  release  the  two  lots  sold 
to  Remington.  These  facts  so  clearly  appear  from  the  evi- 
dence that  they  cannot  be  for  a  moment  doubted.  Such  a 
case  calls  for  reformation  of  the  document  in  no  uncertain 
tones.  Zardner  v.  Willimna,  98  Wis.  514.  Stone  preserved 
no  exceptions  to  the  findings,  and  perfected  no  bill  of  excep- 
tions, and  he  states  in  his  case  that  his  appeal  is  based 
simply  upon  the  record.  In  this  position  it  is  manifest  that 
he  cannot  take  advantage  of  defective  pleading,  if  such  there 
was.  The  judgment  is  sustained  by  the  findings.  There 
are  no  exceptions  to  the  findings;  so  it  must  be  conclusively 
presumed  that  they  were  based  upon  sufficient  and  competent 
evidence,  and  that  the  pleadings  were  properly  amended, 
if  that  was  necessary. 

Nor  is  Williams^  appeal  much  more  meritorious.  The 
release  being  reformed  as  to  Stoney  the  mortgage  has  again 
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become  a  valid  and  eflFective  lien  as  between  the  owner  of 
the  land  and  the  holder  of  the  mortgage.  If  it  is  a  valid 
lien  as  between  these  parties,  certainly  no  one  else  can  claim 
that  it  is  not  such  a  lien,  save  innocent  third  persons  wha 
have  dealt  with  the  property  in  reliance  upon  the  apparent 
discharge.  Williams  is  not  such  a  party,  nor  were  there  any 
such  parties  in  the  case  save  the  Zimmermans,  whose  rights^ 
were  protected  by  the  judgment.  Williams*  contract  was 
an  absolute  promise,  for  value,  to  pay  the  debt.  It  was  not 
a  promise  upon  condition,  but  as  absolute  in  respect  to  pay- 
ment as  the  promise  of  Stone.  Upon  such  a  guaranty  th& 
creditor  owes  to  the  guarantor  "  no  duty  except  to  act  in 
the  utmost  good  faith,  and  not  be  guilty  of  laches  to  his 
prejudice."  Hvhhard  v.  Saley,  96  Wis.  578.  WiUiams  ha& 
not  been  prejudiced  in  the  least  by  the  mistaken  release. 
The  mortgage  is  still  a  valid  lien  upon  property  worth,  by 
his  own  admission,  more  than  twice  the  amount  of  the- 
judgraent.  The  amount  paid  by  the  Zimmermans  to  Stone 
in  reliance  upon  the  discharge  is  deducted  from  his  liability 
by  the  judgment,  so  that  he  is  not  prejudiced  by  that  trans* 
action. 

The  point  was  made  by  the  respondent  that  the  part  of 
the  judgment  ordering  a  personal  judgment  for  deficiency 
is  a  mere  order,  and  is  not  appealable,  but  that  the  defend- 
ant should  wait,  and  appeal  directly  from  the  judgment  for 
deficiency  when  rendered.  We  do  not  regard  the  point 
well  taken.  As  said  in  Gaynor  v.  Blewett^  86  Wis.  399: 
"  The  order  is  a  necessary  part  of  the  judgment  of  fore- 
closure, and  is  a  final  adjudication  of  the  defendant's  lia- 
bility for  the  debt."  It  is  an  integral  part  of  the  judgment, 
and  fixes  the  rights  of  the  parties,  and  hence  may  be  ap^ 
pealed  from. 

By  the  Court. —  Judgment  aflarmed  on  both  appeals. 
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Kastek,  Eespondent,  vs.  Thb  Intbrstatb  Casualty  Com- 
pany OF  New  Tohk,  Appellant. 

March  S — March  BS,  1898. 

Accident  insurance:  Construction  of  policy:  Exception  of  poisoning. 

Under  a  policy  insuring  a  person  against  bodily  injury  sustained  by 
external,  violent,  and  accidental  means,  with  a  provision  for  pay- 
ment to  a  beneficiary  or  beneficiaries  in  case  of  death  from  suclv 
injuries  within  ninety  days  therefrom,  independently  of  all  other 
causes,  and  with  a  condition  that  the  liability  of  the  assurer  shall 
not  extend  to  injuries,  fatal  or  otherwise,  resulting  wholly  or  in 
I)art  from  poison  or  anything  accidentally  or  otherwise  taken, 
administered,  absorbed,  or  inhaled,  /leZd,  that  death  caused  by 
blood  poisoning  from  the  effects  of  the  absorption  into  the  system 
of  septic  poison  evolved  by  the  propagation  of  germs  in  cotton  in- 
serted by  a  dentist  in  wounds  caused  by  the  removal  of  teeth 
from  the  mouth  of  the  deceased,  to  stop  hemorrhage,  is  within  the 
condition  and  creates  no  liability  under  the  policy. 
[Syllabus  by  Mabshall^  J.] 

Appeax  from  a  judgment  of  the  circuit  court  for  Mil- 
waukee county:  D.  H.  Johnson,  Circuit  Judge.    Reversed. 

Action  to  recover  on  a  $2,000  policy  of  accident  and  life 
insurance,  which  insured  Fred  A.  Kasten  against  bodily  in- 
jury sustained  through  external,  violent,  and  accidental 
means,  and  provided  that  in  case  of  death  from  such  in- 
juries within  ninety  days  therefrom,  independently  of  all 
other  causes,  the  company  should  pay  the  sum  of  $2,000  to 
his  wife,  Josephine  M.  Kasten^  if  surviving,  otherwise  to  his 
legal  representatives,  subject,  however,  to  several  conditions, 
among  which  was  the  following:  "This  insurance  does  not 
cover  .  .  .  injuries,  fatal  or  otherwise,  resulting  wholly 
or  in  part  from  poison  or  anything  accidentally  or  other- 
wise  taken,  administered,  absorbed,  or  inhaled."  The  cause 
of  death  was  alleged  to  be  the  accidental  injection  of  septic 
matter,  into  a  wound  caused  by  the  extraction  of  two  teeth^ 
at  the  time  they  wei'e  extracted. 
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At  the  commencement  of  the  trial  there  was  a  demurrer 
are  ienus  to  the  complaint,  made,  overruled,  and  the  ruling 
duly  excepted  to.  The  evidence  tended  to  show  that  the 
deceased,  while  suffering  from  some  serious  derangement  of 
his  system,  which  manifested  itself,  among  other  ways,  by 
severe  toothache,  had  two  of  his  teeth  extracted  by  a  dentist ; 
that  there  was  a  diseased  condition  of  the  membrane  sur- 
rounding some  of  the  teeth,  and  a  general  foul  condition  of  the 
mouth ;  that  the  teeth  were  extracted  in  the  usual  way,  but  it 
'  caused  a  rupture  of  the  upper  maxillary  artery,  or  a  branch  of 
it,  from  which  a  violent  hemorrhage  ensued,  and  to  stop  that 
the  dentist  plugged  the  cavities  with  cotton ;  that  thereafter 
blood  poisoning  ensued  from  the  absorption  into  the  system 
of  some  chemical  poison  supposed  to  have  been  caused  by 
the  propagation  of  disease  germs  in  the  cotton,  the  seat  of 
the  affection  being  where  the  teeth  were  extracted.  The 
blood  poisoning  progressed  to  a  fatal  determination. 

At  the  close  of  the  evidence  both  sides  moved  for  the  di- 
rection of  a  verdict.  Defendant's  motion  was  denied  and 
plaintiff's  granted.  Judgment  was  entered  accordingly  and 
defendant  appealed. 

For  the  appellant  there  was  a  brief  by  WinJcler,  FlanderSj 
Smithy  JBoUum  c6  Vilas,  and  oral  argument  by  E,  P.  Vilas. 

For  the  respondent  there  was  a  brief  by  Za  Boule  dk  Hunt, 
and  oral  argument  by  F.  S.  Sunt.  They  argued,  inter  alia, 
that  the  unexpected  and  unusual  rupture  of  an  artery  in  the 
pulling  of  the  teeth  was  an  accident,  within  the  meaning  of 
the  policy,  and  so  also  was  the  introduction  of  cotton  con- 
taining matter  which  caused  blood  poisoning,  and  those  acci- 
dents were  the  proximate  causes  of  the  death.  The  poisoning 
was  one  of  the  effects  of  those  accidents  and  was  a  secondary 
cause.  The  policy  should  be  construed  liberally  in  favor  of 
the  insured.  May,  Ins.  (3d  ed.),  §  175.  The  word  "  poison  '* 
in  the  policy  refers  to  substances  commonly  known  as  poi- 
sons and  not  to  any  of  the  phenomena  of  septicaemia.    The 
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exception  of  death  by  poison  means  poison  consciously  and 
by  an  act  of  volition  drawn  into  the  system.  Fidelity  cfe 
Casualty  Co,  "o.  Watermam,^  161  111.  632 ;  Pickett  v.  Pac.  Mut, 
L.  Ins.  Co.  144  Pa.  St.  79,  27  Am.  St.  Rep.  618.  The  word 
^^  disease  "  is  nsed  in  the  policy  in  a  restricted  sense.  If  it 
was  not  broad  enough  to  cover  bodily  affections,  such  as  are 
expressly  mentioned,  it  would  not  cover  "  blood  poisoning." 
Even  if  it  was  a  disease,  it  was  caused  by  the  injury,  and 
that  injury  was  the  proximate  cause  of  the  death.  U.  8. 
Mut.  Ace.  Asso.  V.  Barry ^  131  U.  S.  100;  Bailey  v.  Inter- 
state Ca^iaity  Co.  8  App.  Div.  (N.  Y.),  127;  Freeman  v.  Mer- 
cantile Mut.  Ace.  Asso.  156  Mass.  351 ;  McCarthy  v.  Traveler's 
Ins.  Co.  8  Biss.  362. 

Marshall,  J.  The  evidence  goes  no  further  than  the 
complaint.  It  may  be  said  to  establish  the  fact  of  death  as 
alleged,  that  is,  that  it  was  produced  by  the  accidental  plant- 
ing of  septic  matter  in  the  mouth  of  the  deceased  at  or  about 
the  time  his  teeth  were  extracted.  While  the  inference  from 
the  allegations  of  the  complaint  is  that  the  introduction  of 
the  foreign  substance,  which  subsequently  caused  death, 
into  the  person  of  the  deceased,  was  accidental,  it  was  never- 
theless by  an  act  to  which  he  consented.  So  the  rulings  on 
the  demurrer  to  the  complaint  and  the  motions  for  the  di- 
rection of  a  verdict,  all  present  the  same  question,  which  is, 
Admitting  everything  alleged,  is  plaintiff  entitled  to  recover? 
Such  being  the  case,  the  rulings  will  be  considered  together. 

The  theory  upon  which  the  complaint  was  sustained  and 
the  verdict  directed  in  respondent's  favor,  and  upon  which 
her  counsel  seek  to  sustain  such  rulings,  defeats  them  if  the 
plain  wording  of  the  contract  is  to  be  given  effect  according 
to  the  obvious  intention  of  the  parties  thereto.  It  is  con- 
tended that  the  septic  matter  was  accidentally  introduced 
into  the  wound  caused  by  the  extraction  of  the  teeth,  by 
its  being  in  the  cotton  with  which  the  wound  was  plugged 
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to  Stop  the  hemorrhage;  that  it  was  absorbed  from  the  cot- 
ton into  the  surrounding  parts;  that  death  was  the  result; 
and  that  because  the  poisonous  substance  was  thus  accident- 
ally planted,  the  calls  of  the  policy  for  an  injury  caused  by 
external,  violent,  and  accidental  means  were  all  satisfied. 
"Whether  that  be  so  or  not,  and  if  so,  whether  it  can  be  said 
from  the  evidence,  as  a  matter  of  law,  that  death  ensued 
from  the  injury  independently  of  all  other  causes,  so  as  to 
satisfy  the  terras  of  the  policy  in  that  regard,  are  not  by  any 
means  free  from  difficulty,  but  they  are  questions  unneces- 
sary to  decide,  because,  the  injury  having  been  admittedly 
caused  by  something  accidentally  taken,  administered,  or 
absorbed,  and  death  caused  in  whole  or  in  part  from  such 
circumstances,  by  the  plain  language  of  the  policy,  the  ver- 
dict should  have  b«en  directed  in  favor  of  the  defendant 
instead  of  the  plaintiff. 

•  While  the  word  "  poison,"  as  used  in  the  policy,  may  be 
construed  to  mean  liquids  commonly  known  as  poisons,  it 
is  followed  by  the  words  "  or  anything,"  which  clearly  indi- 
cates that  the  intent  was  to  include  under  the  entire  term 
everything  of  a  poisonous  nature.  While  it  is  true  that^ 
where  the  meaning  of  words  in  an  insurance  contract  is  in 
doubt,  courts  are  to  lean  to  that  reasonable  construction 
most  favorable  to  the  assured,  they  can  go  no  further  with- 
out making  contracts  for  the  parties  which  they  did  not  in- 
tend to  make.  If  words  are  plain,  courts  must  give  effect 
to  them  accordingly,  or  contractual  obligations  will  be  sub- 
ject to  variations  and  violations  to  suit  the  exigencies  of  par- 
ticular cases.  Here,  in  order  to  sustain  a  recovery,  the  court 
is  asked,  after  having  successfully  passed  difficulties  in  the 
way  of  holding  that  the  death  of  the  assured  was  caused 
solely  by  external,  violent,  and  accidental  means,  in  the  face 
of  evidence  that  the  septic  poison  was  voluntarily,  though 
accidentally,  planted  in  the  system  of  the  deceased,  to  pass 
the  barrier  by  which  the  defendant  excepted  from  the  con- 
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tract  death  caused  in  whole  or  in  part  by  the  administration 
or  absorption,  accidental  or  otherwise,  of  poison  or  any  other 
'  substance.  No  precedent  to  which  we  have  been  referred 
by  counsel,  or  which  we  have  been  able  to  discover,  war- 
rants a  construction  of  the  contract  of  insurance  that  will 
enable  the  court  to  do  that.  Numerous  cases  may  be  found 
to  the  effect  that  the  clause  excepting  death  caused  by  in- 
haling gas,  accidentally  or  otherwise,  only  covers  cases  of 
voluntary  conscious  inhalation.  Such  are  Fidelity  c&  Cas- 
ualty Oo,  V.  Waterman,  161  111.  632;  Travelers^  Ins.  Co.  v, 
Dunlap,  160  111.  642;  Paul  v.  Travelers'  Ins.  Co.  112  N.  T. 
472 ;  MenneUey  v.  Employer^  L.  Ass.  Corp.  148  N.  T.  596, 
and  Pickett  v.  Pacifio  M.  L.  Ins.  Co.  144  Pa.  St.  79;  but 
they  do  not  apply  to  this  case.  Here,  there  was  not  that 
absence  of  volition  and  consciousness  that  were  the  turning 
circumstances  of  those  cases.  The  rule  itself  is  by  no  means 
free  from  criticism,  nor  has  it  passed  without  criticism  from 
respectable  courts.  Richardson  v.  Travelers*  Ins.  Co.  46  Fed. 
Rep.  843.  Certainly  no  good  reason  can  be  given  for  ex- 
tending it  to  cases  of  accidental  taking  or  absorption  of 
poisonous  substances  into  the  system  through  the  voluntary 
use,  for  a  remedial  purpose,  of  some  other  substance. 

In  the  instances  cited  the  word  "  inhaled  "  and  the  word 
"  take,"  in  view  of  other  language  used  in  the  contract,  were 
easily  construed  to  contemplate  voluntary  conscious  action, 
not  in  the  sense  that  the  victim  should  know  the  precise  nat- 
ure of  what  he  was  taking  or  inhaling,  or  its  effect  on  his 
system,  but  that  the  thing  taken  should  be  by  his  act  or  per- 
mission. Here  the  cotton  was  placed  in  the  mouth  of  the 
deceased  by  his  permission.  True,  the  fact  that  it  contained 
the  germs  which  propagated  and  evolved  the  poison  which 
was.  absorbed  into  the  blood  with  fatal  effects  was  unknown 
and  accidental;  but  that  was  within  the  express  terms  of  the 
exception  under  consideration.  In  Early  v.  8tanda/rd  L.  <& 
Ace.  Ins.  Co.  71  N.  W.  Eep.  500,  a  very  recent  case,  the  su- 
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preme  court  of  Michigan  reached  the  same  conclusion  to 
"which  we  have  arrived;  and  to  the  same  effect  is  Westmore- 
land V.  Preferred  Ace.  Ins.  Co.  75  Fed.  Rep.  244,  where 
chloroform  was  administered,  from  the  effects  of  which,  and 
some  other  causes,  death  ensued,  and  it  was  held  that,  as  the 
chloroform  would  not  alone  have  caused  death,  the  acci- 
dental concurrence  of  some  other  unknown  cause  did  not 
make  a  cause  of  action.  Here  the  cotton  alone  would  not 
have  produced  death.  It  was  properly  used,  but  on  account 
of  its  containing  the  poisonous  germs  not  kaown  to  exist  in 
it,  they  were  voluntarily,  though  accidentally,  introduced 
into  the  system  of  the  deceased,  and  the  poison  evolved  by 
their  propagation  was  thereby  carried  into  the  circulation^ 
corrupting  the  blood  and  causing  death.  That  is  one  of  the 
very  things  most  carefully  guarded  against  by  the  words  of 
the  insurance  contract. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  further  proceedings  ac- 
cording to  law. 
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Idlll     *  636  March  S — March  f f ,  1898. 

Judicial  notice:  City  ordinances:  Appeal:  Arrest  tjnthotU  toarrant, 

1  Courts  win  not  take  judicial  notice  of  the  acts  and  ordinances  of 

municipal  corporationa 
2l  Ordinances  of  a  municipal  corporation  which  are  not  mentioned  in 

the  pleadings  nor  introduced  in  evidence  will  not  be  considered 

on  appeal 
S.  A  police  officer  cannot  lawfully  arrest  a  person  for  a  misdemeanor 

without  a  warrant,  unless  it  was  committed  in  his  presence,  even 

though  there  may  be  a  city  ordinance  giving  him  authority  to 

dosa 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  B.  N.  Austik,  Judge.    Affirmed. 
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This  action  was  brought  against  Patrick  J.  Gleason  and 
E.  K.  Bundle  to  recover  damages  for  an  alleged  false  im- 
prisonment. The  arrest  is  said  to  have  been  ^without  cause 
and  without  process  of  law.  The  defendants  answered,  al- 
leging that  Gleason  was  a  police  officer  of  the  city  of  Mil- 
waukee; that  plaintiff  committed  a  breach  of  the  peace,  and 
that  Hundle  and  one  Wolfert  informed  Gleason  of  the  fact, 
and  thereupon  he  arrested  plaintiff.  Henry  Wolfert  was 
named  as  defendant,  but  was  not  served^  At  the  close  of 
the  testimony  the  court  charged  the  jury  that  plaintiff's 
arrest  was  without  process,  and  that,  the  offense  for  which 
he  was  arrested  being  a  misdemeanor  not  committed  in  view 
of  the  officer,  the  only  question  for  them  to  determine  was 
whether  Bundle  directed  or  caused  plaintiff's  arrest,  and  the 
amount  of  damages  sustained.  The  jury  brought  in  a  ver- 
dict for  plaintiff  for  $400  damages  against  both  defendants. 
A  motion  for  a  new  trial  was  denied,  and  judgment  was  en- 
tered on  the  verdict,  from  which  the  defendant  Bundle  ap- 
peals. 

Senry  Z.  Buxton^  for  the  appellant. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  J.  E.  Wildish. 

Babdebn,  J.  Some  twenty  different  exceptions  were  taken 
to  the  charge  of  the  court  at  the  trial,  but  the  only  ones  re- 
lied on  by  appellant  are  printed  in  his  brief  as  follows:  ^^  A 
constable  or  police  officer  is  a  conservator  of  the  peace,  and 
has  the  right  to  arrest  persons  for  a  breach  of  the  peace 
committed  in  his  view,  but  he  has  no  right  to  arrest  one 
who  has  committed  a  breach  of  the  peace  concerning  which 
he  (the  officer)  has  merely  the  information  of  third  persons, 
and  which  was  not  committed  in  his  view."  "  So,  in  this 
case,  I  instruct  you  that  the  evidence  is  uncontradicted  that 
the  arrest  of  the  plaintiff  in  this  action  by  the  officer  was 
without  due  process.    I  instruct  you,  therefore,  that  the 
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plaiQtiff  is  entitled  to  recover  damages  against  the  defend- 
ant Officer  Gleason,  because  there  is  no  pretense  that  he 
arrested  this  plaintiff  for  an  offense,  breach  of  the  peace,  or 
disorderly  conduct  committed  within  view  of  the  officer 
who  made  the  arrest."  This  is  supposed  to  be  bad  law,  be- 
cause it  is  said  to  be  contrary  to  an  ordinance  of  the  city  of 
Milwaukee  regulating  the  conduct  of  and  granting  authority 
to  policemen  of  that  city  in  cases  of  misdemeanors.  The 
ordinance  was  not  mentioned  in  the  pleadings  or  introduced 
in  evidence,  and  first  makes  its  appearance  in  the  case  when 
printed  in  appellant's  brief.  The  obligations  of  courts  are 
sufficiently  burdensome  when  they  are  required  to  take  cog- 
nizance of  all  acts  creating  and  granting  powers  to  munici- 
pal corporations.  They  have  uniformly  refused  to  take 
notice  of  the  acts  and  ordinance  of  such  bodies  except  upon 
due  proof.  Jones,  Ev.  §  117;  Pettit  v.  May,  34  Wis.  666, 
674;  Cox  v.  St  Louis,  11  Mo.  431.  And  the  introduction  of 
such  an  ordinance  in  evidence  when  not  pleaded,  against 
proper  objection,  is  error.  Horn  v.  C.  dk  If.  W.  H.  Go.  38 
Wis.  463. 

There  is  no  pretense  or  claim  that  respondent,  at  the 
time  of  his  arrest,  was  doing  any  act  that  would  justify  his 
being  taken  into  custody.  The  act  complained  of  had  beea 
committed  some  twenty  or  thirty  minutes  previous  to  the 
arrest,  and  not  in  the  presence  of  the  officer  who  made  the 
arrest.  An  arrest  without  warrant  has  never  been  lawful 
except  in  those  cases  where  the  public  security  requires  it ; 
and  this  has  only  been  recognized  in  felony,  and  in  breaches 
of  the  peace  committed  in  the  presence  of  the  officer.  2  Am. 
&  Eng.  Ency.  of  Law  (2d  ed.),  869 ;  In  re  Way,  41  Mich.  299, 
304.  The  charge  of  the  court  seems  clearly  within  the  lines 
above  indicated. 

By  the  Court — The  judgment  of  the  superior  court  of 
Milwaukee  county  is  affirmed. 
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£lus,  Appellant,  vs.  La3£phah,  Respondent. 

March  4 --March  ££,  1898, 
Appeal:  Irregularity  of  undertaking:  Waiver^ 

1.  The  consent  of  the  respondent  that  an  undertaking  on  appeal, 
which  is  found  to  be  insufficient,  may  be  signed  by  a  new  surety, 
and  when  so  signed  shall  be  deemed  satisfactory,  is  a  wairer  of 
the  irregularity  and  precludes  the  respondent  from  taking  advan- 
tage thereof. 

iL  An  appeal  from  a  judgment  in  an  action  of  ejectment  dismissing 
tlie  complaint  for  failure  of  the  plaintiff  to  pay  the  costs  of  a  con- 
tinuance, which  were  less  than  $100,  cannot  be  sustained,  under 
ch.  183,  Laws  of  1897,  as  one  in  which  the  title  to  lands  is  in  ques- 
tion. It  involves  no  consideration  of  the  merits  of  the  case,  and 
the  court  may  determine  that  question  on  a  motion  to  dismiss. 

Appeal  from  a  judgment  of  the  circnit  court  for  Barron 
county :  A.  J.  Vinje,  Circuit  Judge.  The  respondent  moved 
to  dismiss  the  appeal.    Motion  grarUed. 

This  action  was  commenced  in  the  municipal  court  of  Bar- 
ron county  to  recover  for  a  trespass  to  land  alleged  to  have 
been  committed  by  the  defendant,  the  damage  being  laid  at 
the  sum  of  $10.  An  answer  was  interposed  alleging  that  the 
title  of  land  would  come  in  question,  and  the  action  was 
"duly  removed  to  the  circuit  court.  "When  the  action  was 
<»dled  for  trial  in  that  court  plaintiff  made  a  motion  to  make 
one  AUen  a  party  defendant.  The  motion  was  granted,  the 
cause  was  continued,  and  plaintiff  was  required  to  pay  the 
sum  of  $46.82,  costs  of  continuance,  within  thirty  days,  and, 
on  default  thereof,  said  action  was  to  be  dismissed.  Subse- 
quently the  time  of  payment  was  extended  to  sixty  days. 
Proof  having  been  made  of  the  failure  of  plaintiff  to  pay 
such  costs,  a  judgment  was  duly  entered,  dismissing  the  ac- 
tion, from  w^hich  this  appeal  was  taken.  Defendant  ex- 
cepted to  the  sufficiency  of  the  sureties  on  the  undertaking, 

4Lnd,  on  the  day  appointed  for  them  to  justify,  it  was  found 
Vol.99— 6 
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that  one  of  them  was  insufficient.  Thereupon,  and  by 
consent  of  defendant's  counsel,  another  surety  signed  the 
original  undertaking.  Defendant  now  moves  this  court  to 
dismiss  said  appeal  on  the  grounds  that  no  sufficient  under- 
taking has  been  given,  and  that  the  amount  in  controversy 
is  less  than  $100. 

James  Wickham^  for  the  motion, 

O.  F.  Lanib^  contra. 

Pbb  Cubiam.  The  undertaking  must  be  deemed  sufficient. 
The  consent  of  defendant's  counsel  that  the  new  surety 
might  sign  the  original  undertaking,  and  the  statement  that 
when  so  signed  it  would  be  deemed  satisfactory,  precludes 
the  defendant  from  taking  advantage  of  the  irregularity. 

The  merits  of  the  case  are  not  involved  on  this  appeal. 
An  inspection  of  the  record  discloses  the  fact  that  the  only 
question  that  could  be  considered  by  this  court  is  whether 
the  circuit  court  was  justified  in  dismissing  the  action  for 
failure  of  plaintiff  to  pay  the  costs  of  continuance.  The 
amount  in  controversy  in  this  action  is  but  $10,  and  the 
judgment  for  costs  from  which  this  appeal  is  taken  is  but 
$46.82.  This  appeal  cannot  be  sustained  unless  the  judg- 
ment is  one  in  which  it  can  be  said  that  the  title  to  lands 
"shall  therein  be  in  question,"  under  ch.  183,  Laws  of  1897. 
Clearly,  this  is  not  such  a  case.  It  involves  no  considera- 
tion of  the  merits  of  the  case.  The  obvious  purpose  of  the 
statute  is  to  relieve  this  court  from  the  obligation  of  exan\- 
ining  and  determining  controversies  where  the  amount  in- 
volved, exclusive  of  costs,  is  under  $100,  unless  in  the^^fl^ 
fnent  itself  the  title  to  lands  shall  be  in  question.  Where  it 
is  manifest  that  the  judgment  appealed  from  involves  no 
such  question,  this  court  feels  at  liberty  to  determine  that 
question  on  a  motion  to  dismiss. 

The  record  in  this  case  shows  the  grossest  violation  of 
rule  Vlli  of  this  court.    Papers  are  jumbled  together  in 
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the  utmost  confusion,  without  regard  to  date  or  their  rela* 
tion  to  each  other.    We  find  ample  justification  for  the 
dismissal  of  this  appeal  on  these  grounds,  even  if  the  other 
ground  were  deemed  insufficient. 
Appeal  dismissed. 
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WAT  ife  Light  Compakt,  Appellant. 

BoBBAN,  Eespondent,  vs.  Same,  Appellant. 

March  4^  March  £S,  1898, 

Eledrie  street  raUtoays:  Country  highways:  Additional  burden:  Chang- 

ing  grade, 

1  An  electric  railway  for  the  carriage  of  passengers  between  cities, 
which  is  constructed  and  operated  upon  a  country  highway,  is  an 
additional  burden  upon  such  highway,  and  its  proprietors  cannot, 
even  with  the  permission  of  the  town  authorities  granted  for  the 
sole  purpose  of  enabling  them  to  do  so,  cut  down  the  highway  so 
as  to  seriously  impair  the  rights  of  an  abutting  owner  to  access 
to  his  lot,  without  his  consent  or  the  payment  of  compensation  to 
him. 

[2.  Whether  the  power  of  town  boards  to  change  the  grade  of  high- 
ways extends  beyond  such  changes  as  may  be  necessary  to  make 
them  safe  for  travel,  to  the  prejudice  of  abutting  owners,  ques- 
tioned but  not  decided.] 

Appeals  from  orders  of  the  superior  court  of  Milwaukee 
county:  Geo.  E.  Sutheeland,  Judge.    Affirmed. 

These  are  two  actions  in  equity  brought  to  permanently 
enjoin  the  defendant  railway  company  from  grading  down 
the  highway  in  front  of  the  residences  of  the  plaintiffs,  and 
from  laying  an  electrio  street  railway  thereon.  The  cases 
are  identical  in  their  facts,  and  but  one  statement  will  be 
necessary.  The  facts  appearing  by  the  complaint  and  the 
aflBdavits  used  upon  the  motion  to  dissolve  the  preliminary 
injunction  were  substantially  as  follows: 
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Oakland  avenue  is  a  highway  sixty  feet  in  width,  rua- 
ning  north  and  south  in  the  city  of  Milwaukee,  and  extends 
northward  into  the  town  of  Milwaukee,  and  reaches  the  vil- 
lage of  White  Fish  Bay,  which  is  an  incorporated  village  of 
four  or  five  hundred  inhabitants,  whose  southern  boundary 
is  about  one  and  one-half  miles  north  from  the  northern 
boundary  of  the  city  of  Milwaukee.  The  plaintiffs  own,  re- 
spectively, two  small  lots  on  which  they  reside,  fronting  on 
•the  east  side  of  this  highway,  about  one  quarter  of  a  mile 
inorth  of  the  city  limits  of  Milwaukee.  This  highway  has 
existed  and  been  traveled  by  ordinary  travel  for  many  years, 
during  all  of  which  time  there  has  been  a  grade  in  front  of 
the  plaintiffs'  lots,  ascending  to  the  north  about  one  foot  in 
twenty-one,  and  the  plaintiffs'  lots  are  now  four  or  five  feet 
above  the  grade.  This  grade  extends  for  a  distance  of  800 
feet  along  the  highway,  and  for  an  additional  300  feet  there 
is  a  grade  of  one  foot  in  thirty  feet.  Most  of  the  property 
on  the  highway  from  the  city  limits  north  past  the  plaint- 
iffs' lots  has  been  platted  into  city  lots,  and  many  of  the  lots 
have  been  sold ;  but  the  greater  part  of  them  are  held  by- 
nonresident  owners  for  sale,  and  are  not  occupied  or  im- 
proved. There  are  about  twenty-five  actual  residents  upon 
the  road  from  the  limits  of  the  city  to  the  limits  of  White 
Fish  Bay.  The  village  of  White  Fish  Bay  is  composed 
largely  of  people  doing  business  in  Milwaukee. 

The  defendant  owns  and  operates  substantially  the  entire 
electric  street  railway  system  of  the  city  of  Milwaukee,  and 
carries  passengers  only.    In  the  summer  of  1897  many  of 
the  inhabitants  of  White  Fish  Bay  desired  an  extension  of 
the  defendant's  electric  street  railway  on  Oakland  avenne 
to  the  village  of  White  Fish  Bay;  and  the  defendant  was 
desirous  of  making  that  extension,  but  it  declined  to  build 
the  line  unless  the  steep  grade  above  mentioned  was  consid- 
erably reduced ;  and,  after  negotiations  with  the  town  board 
of  the  town  of  Milwaukee,  a  written  agreement  was  made 
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between  the  defendant  and  the  town  board,  August  17, 1897, 
by  which  the  defendant  was  allowed  to  build  its  electric 
road  for  passenger  service  upon  Oakland  avenue,  past  the 
plaintiffs'  premises,  and  to  operate  it  under  certain  condi- 
tions for  fifty  years,  provided  that  it  would  grade  the  high- 
way at  its  own  expense,  and  save  the  town  harmless  from 
all  damages  by  reason  of  the  change  of  grade,  such  new 
grade  being  made  according  to  a  profile  attached,  to  the 
agreement.    By  this  agreement  and  profile  the  highway 
was  to  be  cut  down  in  front  of  plaintiffs'  lots,  and  for  a  long 
distance  on  either  side  of  them,  and  was  to  be  filled  in  at 
other  places  so  as  to  reduce' the  grade.    The  depth  of  the 
cut  in  front  of  the  plaintiffs'  premises  was  about  eight  feet, 
and  the  width  of  the  cut  at  the  bottom  thirty-fiix  feet,  with 
the  sides  sloping  back  on  each  side  to  the  street  line.    After- 
wards, on  October  16th  following,  the  town  board  made  an 
order  fixing  the  grade  of  the  street  as  indicated  in  the  pro- 
file.    A  large  proportion  of  the  property  owners  on  the 
highway  along  the  line  of  the  proposed  change  consented, 
in  writing,  to  the  change;  but  others,  including  the  plaint- 
iffs, did  not  consent.    By  the  change  proposed,  the  lots  of 
the  plaintiffs  were  to  be  left  from  twelve  to  fourteen  feet 
above  the  roadbed,  and  access  to  them  by  team  will  be  either 
entirely  out  off  or  made  very  difficult. 

A  temporary  restraining  order  was  obtained  upon  the 
complaint  and  accompanying  affidavits  in  each  case  at  the 
commencement  of  the  actions.  Afterwards  the  defendant 
appeared,  and,  upon  affidavits,  moved  in  each  case  to  vacate 
the  order,  which  motions  were  denied,  and  the  defendant  ap- 
peals in  both  cases. 

For  the  appellant  there  was  a  brief  by  Miller^  Noyea^  Mil- 
ler  <&  WaMy  and  oral  argument  by  Geo.  P.  Miller.  They 
argued,  inter  aliay  thsit  a  lot  owner  was  not  entitled  to  dam- 
ages for  a  change  of  grade  of  a  highway  in  front  of  his 
premises.     Colclough  v.  Milwaukee^  92  Wis.  186;  Harrison 
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V.  MilwauJcee  Co,  51  id.  645.  The  town  board  of  supervisors 
had  the  right  to  change  the  grade  of  the  highway  in  ques- 
tion in  this  case,  and  to  do  the  work  either  by  itself  or  by 
the  railway  company,  and  the  latter,  in  doing  it  under  the 
authority  of  the  board,  was  not  liable  to  the  abutting  own- 
•ers.  Booth,  St.  Ky.  Law,  133-139.  The  town  board  had 
a  right  under  sec.  3,  ch.  313,  Laws  of  1860,  and  sees.  1862, 
1863,  E.  S.  1878,  to  grant  the  franchise  to  the  defendant 
company.  The  avenue  upon  which  this  railway  is  to  be 
operated  is  not  an  ordinary  country  road,  but  a  highway 
leading  into  a  populous  suburb.  Chicago  c&  N,  TF.  i?.  Co.  v. 
JbT.,  R,dkKE,  B.  Co,  95  Wis.  561-572.  An  electric  street 
railway  upon  a  country  road  is  not  an  additional  burden, 
and  the  abutting  owner  is  not  entitled  to  compensation 
therefor  if  it  does  not  impair  his  right  of  access  to  his  prop- 
erty. When  land  is  taken  for  a  highway  the  owner  is 
entitled  to  receive  the  fall  value  thereof.  Norton  v.  Pecky 
3  Wis.  714;  S.  ife  B.  Ann.  Stats,  sec.  1848.  Full  value  hav- 
ing been  paid  for  the  land  used  for  a  highway,  the  legisla- 
ture may  authorize,  without  further  compensation,  the  con- 
struction of  a  street  railroad  upon  it,  so  long  as  that  does 
not  interfere  with  its  use  as  a  street.  Hdbart  v,  MilwauJcee 
€ity  R,  Co.  27  Wis.  194.  Our  statutes  relating  to  highways 
are,  with  slight  modifications,  derived  from  those  of  Massa* 
chusetts,  and  the  decisions  of  the  courts  of  that  state  are 
valuable  in  determining  the  uses  to  which  a  street  may  bo 
put  without  additional  compensation.  Pierce  v,  Drew^  136 
Mass.  80;  Cha^e  v.  Sutton  Mfg.  Co.  4  Oush.  152,  167;  Bos- 
ton V.  Bichardson^  13  Allen,  146,  160;  Comm.  v.  Temple^ 
14  Gray,  69,  77;  Comm.  v.  Lowell  Q.  L,  Co.  12  Allen,  75; 
Atty  Oen.  v.  Metropolitan  B.  Co.  125  Mass.  515,  517;  Lincolrh 
V,  Comm.  164  id.  9.  Many  other  states  have  adopted  the 
same  doctrines.  Booth,  St.  Ry.  Law,  §§  82,  83;  Ilewett  v. 
W.  W.  T.  Co,  4  Mackey,  424;  Irwin  v.  G.  S.  Tel.  Co.  37  La. 
Ann.  63 ;  Cater  v.  N.  W.  Tel  Exch.  Co.  60  Minn.  539 ;  Peo- 
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pU  V.  Eaton,  100  Mich.  208 ;  Julia  Building  Asso.  v.  BM 
TeL  Co.  88  Mo.  258;  Gay  v.  M.  XT.  Td.  Co.  12  Mo.  App. 
485 ;  mrshfidd  v.  Rocky  ML  Bell  Tel.  Co.  12  Mont.  102 ;  Mills, 
Eminent  Domain,  §  187.  An  electric  street  railroad  outside 
dt  city  limits  but  in  a  suburb  is  not  an  additional  burden. 
Chicago  <&  N.  W.  E.  Co.  v.  M.,  JR.  <&  K.  E.  R.  Co.  95  Wis. 
567. 

For  the  respondents  there  was  a  brief  by  O^ConnoVy  Ham- 
md  &  SchmiiZy  and  oral  argument  by  A.  J.  Schmitz  and 
Leopold  Haramel. 

WiNSLow,  J.  The  defendant  proposes  to  construct  and 
operate  an  electric  street  railway  for  the  carriage  of  passen- 
gers upon  a  highway  in  a  country  town  outside  of  the  city 
limits  of  Milwaukee,  and,  for  that  purpose  and  by  permissioa 
of  the  town  authorities,  to  cut  down  the  highway  about 
eight  feet,  so  that  an  abutting  owner^s  right  of  access  to 
his  property  will  be  seriously  impaired ;  and  the  question  is 
whether  this  can  be  done  without  the  consent  of  the  abut- 
ting owner,  and  without  the  payment  of  compensation  to 
such  owner. 

The  question  is  a  new  one  in  this  court,  and  one  the  ioh 
portance  of  which,  in  view  of  the  rapid  development  of 
dectric  power  as  a  means  of  carriage  for  long  distances,  can 
hardly  be  overestimated.  If  the  highway  in  question  in 
this  case  can  be  so  used,  the  question  at  once  arises  whether 
every  country  highway  may  not  be  used  in  the  same  way. 
If  it  be  said  that  the  highway  before  us  in  this  case  is  in 
effect  a  city  street  because  of  its  close  proximity  to  the  city, 
and  because  the  adjoining  lands  are  platted,  and  because  it 
connects  a  suburban  village  with  the  city,  and  that  a  clear 
distinction  ought  to  be  drawn  between  such  a  highway  and 
the  ordinary  country  road  in  farming  districts,  the  inquiry 
will  then  be.  Can  such  a  distinction  be  practically  drawn, 
and  can  it  be  satisfactorily  applied,  and  upon  what  solid 
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grounds  will  it  rest?  A  distinction  so  important  must  in 
reason  be  one  which  can  be  drawn  with  some  reasonable 
degree  of  certainty  in  every  case,  and  must  be  capable  of 
practical  application.  Is  the  line  to  be  drawn  according  to 
density  of  population,  and,  if  so,  what  degree  of  density  i& 
to  be  the  test?  Is  it  to  depend  upon  the  activity  and  hope- 
fulness of  adjoining  landowners  in  platting  their  land  into 
building  lots,  or  upon  the  question  whether  a  neighboring 
village  or  town  can  properly  be  called  a  suburb  of  the  prin- 
cipal city?  Or  is  it  to  depend  upon  a  judicious  considera- 
tion of  all  these  conditions  massed  together,  and  upon  a 
conclusion  to  be  evolved  from  the  entire  mass,  which  will 
determine  the  answer  to  the  question  in  each  particular 
case,  but  in  no  other?  Or,  on  the  other  hand,  must  it  be 
held  that,  in  order  to  make  a  highway  a  city  street,  it  must 
lie  within  the  corporate  boundaries  of  the  city,  and  that 
outside  of  those  boundaries  no  reasonable  or  practicable  dis- 
tinction can  be  drawn  based  either  on  proximity  to  the  city, 
or  on  platting  of  lands  or  density  of  population^  or  upon 
the  fact  that  the  highway  connects  the  city  with  a  neigh- 
boring suburban  village  ?  These  are  all  important  questions, 
which,  as  before  indicated,  are  new  in  this  court,  and  demand 
careful  consideration. 

It  was  long  ago  held  by  this  court,  following  the  well-nigh 
universal  current  of  authority,  that  a  horse  railway  con- 
structed upon  grade  in  a  city  street,  and  by  permission  of 
the  city  authorities,  was  not  an  additional  burden  upon  the 
fee,  and  that  the  adjoining  landowner  was  not  entitled  to 
compensation  therefor.  Hohart  v.  Milwaukee  City  R.  Co.  27 
Wis.  194r.  In  a  recent  case  it  was  further  held  by  this  court 
that  an  electric  railway  constructed  under  a  charter  author- 
izing it  to  carry  passengers,  merchandise,  baggage,  mail,  and; 
express  matter,  and  running  from  city  to  city,  was  not  a 
street  railway,  within  the  meaning  of  the  Hohart  Case^  so 
far  as  it  passed  over  the  highways  of  intervening  country 
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towns,  and  that  it  could  not  use  such  highways  without  the 
consent  of,  or  compensation  paid  to,  the  owners  of  the  abut- 
ting real  estate.  Chioago  dk  N.  W.  R.  Co.  v.  Jf.,  R.  <&  K.  E. 
R.  Co,  95  Wis-  661.  No  other  decisions  directly  bearing  on 
the  controversy  before  us  now  have  been  made  in  this  court, 
and  it  is  manifest  that  neither  of  the  cases  referred  to  is  de- 
cisive of  the  questions  here  involved. 

In  other  courts  there  have  been  decisions  holding  more  or 
less  directly  that  an  electric  street  railway  upon  a  city  street 
constructed  with  poles  and  a  trolley  wire  stands  in  the  same 
legal  situation  as  a  horse  railway,  and  does  not  constitute 
necessarily  an  additional  burden  to  the  fee.  These  cases 
will  be  found  cited  in  the  note  to  §  83  of  Booth  on  Street 
Bailway  Law,  although  it  is  entirely  clear  that  the  cases 
cited  do  not  all  support  the  broad  proposition  which  the 
writer  lays  down.  Most  of  these  oases  were  reviewed  by 
Baoan,  C,  in  Jaynea  v.  Omaha  St.  R.  Co,  (Neb.),  74  N.  W. 
Hep.  67,  and  it  is  not  deemed  necessary  to  review  them  in 
this  opinion,  as  the  question  is  not  before  us.  The  Nebraska 
case  cited  seems  to  reach  the  conclusion  that  if  an  electric- 
street  railway  on  a  city  street  moves  its  cars  without  occu- 
pying permanently  any  part  of  the  street  with  poles  or  wires, 
as,  for  instance,  by  storage  batteries,  it  does  not  constitute 
an  additional  burden  simply  because  the  motive  power  is 
electricity;  but  that  the  planting  of  poles  in  the  street,  so 
as  to  interfere  with  an  abutting  owner's  right  of  access  to 
his  property,  will  constitute  an  additional  burden,  for  which 
compensation  must  be  made.  We  have  been  referred  to  no  case 
which  squarely  holds  that  the  mere  fact  that  the  cars  upon 
a  street  railway  in  a  city  street  are  propelled  by  electricity 
by  the  overhead  trolley  system,  instead  of  by  animal  power, 
makes  the  railway,  as  a  matter  of  law,  an  additional  burden, 
although  very  vigorous  dissenting  opinions  to  that  eflFect 
may  be  found  in  the  case  of  Detroit  City  R,  Co,  v.  MillSy  85 
Mich.  634. 
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The  question  has  not  been  presented  to  this  court,  and 
hence  has  not  been  decided,  and  cannot  be  decided  now. 
The  question  here  presented  is  whether  such  a  railway  is  an 
additional  burden  when  it  is  to  be  operated  upon  a  highway 
in  a  country  town,  and  when,  also,  the  railway  company 
proposes  to  grade  down  the  highway,  for  the  purpose  of 
laying  its  track,  to  such  an  extent  as  to  seriously  impair 
the  right  of  access  of  adjoining  lot  owners.  It  is  very  evi- 
dent that  this  last-named  consideration  is  an  important  one. 

Conceding  for  the  moment  that  the  highway  should  be 
treated  as  a  city  street,  and  that  an  electric  trolley  system 
operate>d  upon  grade  upon  such  a  street  is  not  an  additional 
burden  upon  the  fee,  still  it  has  not  been  yet  held  by  this 
court  that  the  public  authorities  could  lawfully  authorize  a 
street  railway  company  to  grade  down  a  street  for  the  ex- 
press purpose  of  laying  its  tracks  and  operating  its  road  to 
the  impairment  of  the  abutting  owners'  right  of  access.  It 
was  said  in  Hohart  v.  Milwaukee  City  JR.  Co.  27  "Wis.  194, 
that  a  horse  railway  upon  a  city  street  was  not  an  additional 
burden  "  except  when  some  private  right  of  such  an  owner 
(as  his  free  access  to  his  own  land  or  buildings)  has  been  ma- 
terially impaired  thereby;"  and  this  is  certainly  in  accord 
with  the  authorities.  Now,  it  appears  very  conclusively 
here  that  the  proposed  grading  of  the  highway  is  about  to 
be  done  by  the  defendant  company,  by  consent  of  the  town 
authorities,  for  the  express  purpose  of  enabling  the  company 
to  successfully  build  and  operate  its  street  railway.  One  of 
the  officials  of  the  company,  whose  affidavit  was  used  upon 
the  hearing  of  the  motion,  deposed  that  the  defendant's  cars 
could  not  be  practically  or  economically  operated  over  the 
highway  if  the  grade  were  not  changed,  and  that  the  com- 
pany had  always  refused  to  extend  its  line  on  that  account, 
and  that,  before  it  consented  to  extend  the  line,  it  insisted 
that  the  new  grade  be  established.  It  was  evidently  solely 
in  consequence  of  this  demand  by  the  street  railway  com- 
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pany  that  the  town  authorities  made  the  agreement  with 
the  company,  binding  it  to  do  the  grading  at  its  own  ex- 
pense, and  to  hold  the  town  harmless  from  all  claims  for 
damages  resulting  therefrom.  There  does  not  seem  to  have 
been  any  other  demand  that  the  grade  be  changed.  The 
highway  had  been  in  use  for  many  years,  and  had  sufficed 
for  all  ordinarj'  purposes  of  travel;  and  it  is  evident  that 
the  change  was  to  be  made  simply  to  meet  the  requirements 
of  the  street  railway  service,  and  in  pursuance  of  the  demand 
of  the  company.  It  is,  of  course,  true  that  the  bed  of  the 
highway,  when  graded,  would  have  a  somewhat  easier  grade 
for  the  uses  of  ordinary  travel,  but  that  seems  to  have  been 
merely  an  incidental  result.  The  object  aimed  at  was  to  fit 
the  highway  for  the  corporate  uses  of  the  street  railway 
company,  and  hence  it  was  very  reasonably  insisted  by  the 
town  authorities  that  the  railway  company,  being  the  bene- 
ficiary, should  defray  the  expense.  This  being  so,  the  ques- 
tion is  whether  in  fact  the  railway  company  is  not  about  to 
materially  impair  the  right  of  access  of  the  adjoining  lot 
owners  by  the  construction  of  its  railroad,  within  the  mean- 
ing of  the  decision  in  the  Hohart  CasCy  and  whether  it  can 
do  so  without  compensation. 

It  is  said  on  behalf  of  the  company  that  the  town  board 
has  full  power  to  change  the  grade  of  the  highway  at  pleas- 
ure, and  without  payment  of  compensation  to  lot  owners, 
and  that  the  company  is  simply  acting  as  the  agent  or  em- 
ployee of  the  town  board  in  doing  the  grading,  and  hence 
that  such  grading  cannot  be  considered  as  any  part  of  the 
construction  of  the  railroad,  but  rather  the  exercise  of  the 
power  of  the  town  to  grade  highways. 

It  has  been  held  in  this  state  that  cities  and  other  mu- 
nicipal corporations  which  are  endowed  with  power  to  fix 
and  change  the  grades  of  streets  are  not  liable  to  adjoining 
lot  owners  for  such  changes,  in  the  absence  of  express  stat- 
utory provision  for  compensation.    This  principle  is  so  well 
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established  that  it  is  unnecessary  to  cite  authorities  in  its 
support.  The  assumption  that  town  boards  have  the  same 
broad  powers  as  to  the  grading  of  highways  as  are  gener- 
ally conferred  upon  the  authorities  of  cities  is  somewhat 
doubtful,  to  say  the  least,  if  not  unwarranted  by  the  pro- 
visions of  the  statutes.  It  is  true  that  town  boards  have 
the  care  and  supervision  of  the  highways  and  bridges  of  the 
town,  and  it  is  their  duty  to  see  that  they  are  kept  in  repair, 
and  that  obstructions  are  removed.  They  are  also  required 
to  divide  the  town  into  road  districts,  and  levy  highway 
taxes,  and  to  require  the  overseers  of  highways  to  perform 
their  duties,  and  they  have  power  to  lay  out  new  highways. 
E.  S.  1878,  sec.  1223,  as  amended  by  ch.  103,  Laws  of  1885. 
These  comprise  the  general  duties  of  the  town  boards  as  to 
highways,  and  we  are  not  referred  to  any  section  empower- 
ing the  board  to  make  any  such  radical  change  of  grade  as 
was  attempted  here,  in  the  absence  of  some  showing  that 
such  grading  was  necessary  in  order  to  make  the  highway 
safe  for  travel.  Doubtless,  the  board  may  make  such  changes 
in  the  surface  of  the  road  as  will  make  it  safe  for  travel,  be- 
cause they  are  charged  with  the  duty  of  providing  reasonably 
safe  highways,  and  they  must,  of  course,  possess  powers  broad 
enough  to  carry  out  this  very  important  duty ;  but,  when  it 
cannot  be  shown  that  a  change  is  necessary  to  accomplish  this 
purpose,  the  question  as  to  their  power  to  make  a  change 
prejudicial  to  the  adjoining  property  owners  seems  doubt- 
ful. We  do  not,  however,  decide  this  question,  because  we 
do  not  deem  it  necessary.  Grant,  if  you  please,  that  the 
power  exists;  still  it  is  entirely  certain  that  it  is  a  power  to 
be  exercised  solely  for  the  public  good,  and  not  for  the  bene- 
fit of  a  private  corporation  or  individual.  Upon  this  subject 
the  following  very  pertinent  remarks  are  made  in  Elliott, 
Eoads  &  Streets,  558,  note  4:  "  The  rule  that  municipal  cor- 
porations may  change  the  grades  of  streets  at  pleasure  is, 
at  best,  not  easily  defended,  and  to  so  extend  it  as  to  mak& 
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it  work  for  the  benefit  of  a  private  corporation  at  the  ex- 
pense of  a  property  owner,  is  giving  a  harsh  rule  an  appli- 
cation that  it  should  never  receive.  •  .  .  We  do  not 
believe  that  the  discretionary  power  to  change  grades  of 
streets  exists  where  the  change  is  solely  for  the  benefit  of  a 
private  corporation  or  individual.  We  cannot  avoid  the 
conviction  that  the  courts  may  inquire  whether  the  change 
is  foi*  municipal  purposes  or  exclusively  for  the  benefit  of  a 
private  corporation,  and  if  they  find  that  it  is  solely  for  the 
benefit  of  such  a  corporation,  they  may  rightfully  interfere." 
These  views  seem  to  us  reasonable  and  just.  In  the  present 
case  it  is  certain  that  the  attempted  change  of  grade  was 
made  at  the  demand  of,  and  primarily  for  the  sole  benefit 
of,  the  street  railway  company.  No  fact  could  be  more 
clearly  proven  than  this  fact  is  in  the  case.  Whatever  small 
benefits  the  general  public  may  receive  in  the  way  of  an 
easier  grade  for  vehicles  or  the  privilege  of  riding  upon  the 
electric  cars  are  merely  incidental  to  the  main  object.  That 
main  object  was  and  is  the  pecuniary  benefit  to  the  street 
railway  company  arising  from  the  operation  of  street  cars 
over  the  highway,  which  was  impracticable  before  the 
change,  and  will  be  practicable  after  the  change.  The  town 
authorities  had  no  intention  of  grading  the  street,  and  the 
public  did  not  d^nand  it.  We  believe  public  powers  which 
are  held  in  trust  to  be  exercised  for  the  benefit  of  the  whole 
people  ought  not  to  be,  and  cannot  be,  farmed  out  to  an  in- 
dividual for  his  own  especial  benefit,  when  private  rights 
are  thereby  invaded.  Such  proceedings  seem  to  us  clearly 
against  public  policy.  The  vice  lies  not  in  the  fact  that  the 
work  is  physically  done  by  the  street  railway  company  in- 
stead of  by  employees  of  the  town.  The  town  may  prob- 
ably choose  its  own  agents,  to  whom  it  may  intrust  the 
performance  of  lawful  public  works.  But  the  vice  lies  in 
the  fact  that  the  work  itself  is  primarily  and  essentially 
private  work,  done  by  a  private  corporation,  for  the  ad- 
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vancement  solely  for  its  own  ends,  and  is  not  a  work  de- 
manded by  the  public,  or  which  would  be  undertaken  by  the 
town  as  a  necessary  public  work. 

The  question  is  certainly  not  free  from  difficulty.  It  is 
stated  in  Booth,  St.  Ey.  Law,  §  92,  that  if  a  street  railway 
company,  acting  under  authority  of  the  city  council  in  laying 
its  tracks,  changes  the  grade  of  a  street  to  conform  to  a  new 
grade  established  by  the  municipality,  and  does  the  work 
properly  and  skilfully,  as  directed  by  the  city  authorities,  it 
will  not  be  liable  to  an  abutting  owner  for  incidental  dam- 
ages. The  cases  cited  in  support  of  the  doctrine  seem  to  be 
cases  where  the  city,  acting  in  exercise  of  its  undoubted 
powers,  has  fixed  the  grade  of  the  street  for  the  benefit  of 
the  whole  public,  and  thereafter  the  railway  company  has 
built  its  road,  and  done  the  necessary  grading  to  put  its 
tracks  upon  the  legal  grade.  Briggs  v.  Lewiston  <&  A.  H. 
R.  Co.  79  Me.  363;  InUr-State  G.  E.  T.  R.  Co.  v.  Early, 
46  Kan.  197.  Such  cases  are  manifestly  not  this  case.  It 
is  very  certain  that  a  street  railway  cannot  change  the 
grade  of  a  street  to  suit  itself,  and  thereby  injure  the  prop- 
erty owner's  right  of  access  to  his  property.  Booth,  St. 
Ey.  Law,  §  91;  Nichols  v.  Ann  Arbor  <&  Y.  St.  R.  Co. 
87  Mich.  361.  Eegarding  the  change  of  grade  here  to  be 
made  as  substantially  a  change  made  by  the  railroad  com- 
pany for  its  own  ends,  and  purely  to  enable  it  to  operate  its 
road  successfully,  we  are  unwilling  to  subscribe  to  the  doc- 
trine that  the  mere  consent  of  the  town  authorities  will  free 
the  railway  company  from  liability  to  the  adjoining  prop- 
erty owner  whose  property  will  be  rendered  practically  in- 
accessible. We  regard  it  as  clear  that  the  abutters'  right  of 
access  has  been  cut  off  by  the  building  of  the  road  and  the 
necessary  acts  connected  therewith,  and  not  by  the  merely 
nominal  act  of  the  town  board  in  attempting  to  fix  the 
grade  at  the  request  and  for  the  sole  benefit  of  the  street 
railway  company. 
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There  is,  however,  another  question  in  the  present  case, 
which  is  much  broader  in  its  scope,  and  which  is  becoming 
a  more  pressing  question  every  day;  and  that  is  the  question 
whether  passenger  railroads  operated  by  mechanical  power 
can  be  laid  over  country  highways  without  consent  of,  or 
compensation  paid  to,  the  adjoining  landowner;  or,  in  other 
words,  Are  they  additional  burdens  to  the  fee?  The  develop- 
ment of  electric  railways  and  motors  is  so  rapid  that  this 
question  should,  if  possible,  be  settled,  as  the  day  is  evidently 
not  far  distant  when  such  passenger  railways  running  from 
city  to  city  will  be  numerous,  and  extend  to  all  parts 'of  the 
state.  It  is  well  settled  that  a  horse  railroad  upon  a  city 
street,  built  upon  grade,  and  for  the  carriage  of  passengers 
only,  is  not  an  additional  burden.  The  drift  and  weight  of 
authority  in  other  states  seem  to  be  also  that  the  operation 
of  the  road  by  electricity  or  other  mechanical  power  does  not 
change  the  nature  of  the  road  in  this  respect,  although  it  is 
also  held  by  some  other  courts  that,  if  permanent  erections 
in  the  street  interfering  with  the  right  of  access  are  neces- 
sary for  the  operation  of  the  road,  these  may  constitute  an 
additional  burden.  This  court,  however,  has  not  passed  upon 
these  questions;  and,  however  they  may  be  decided,  the  re- 
salt  would  not  necessarily  determine  the  status  of  a  country 
road  in  these  respects. 

That  there  are  many  and  marked  dififerences  between  the 
nses  to  which  a  city  street  is  put  and  the  uses  to  which  a 
country  highway  is  put  cannot  be  denied;  nor  can  it  be 
denied  that  the  uses  contemplated  when  the  land  is  taken 
vary  widely,  except  that  both  are  intended  for  purposes  of 
traveL  The  street  railway  in  its  inception  is  a  purely  urban 
institution.  It  is  intended  to  facilitate  travel  in  and  about 
the  city,  from  one  part  of  the  municipality  to  another,  and 
thns  relieve  the  sidewalks  of  foot  passengers  and  the  road- 
way of  vehicles.  It  is  thus  an  aid  to  the  exercise  of  the 
easement  of  passage;  strictly,  a  city  convenience,  for  use  in 
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the  city,  by  people  living  or  stopping  therein,  and  fully 
under  the  control  of  municipal  authorities,  who  have  been 
endowed  with  ample  power  for  that  purpose.    This  strictly 
urban  character  of  the  street  railways  remained  practically 
unchanged  for  many  years,  and  during  these  years  the  long 
line  of  decisions  grew  up  recognizing  the  street  railway  as 
merely  an  improved  method  of  using  the  street,  and  rather 
as  a  help  to  the  street  than  as  a  burden  thereon.    Time, 
however,  has  made  changes  in  conditions.    "New  motive 
power  has  been  discovered,  and  it  is  found  that  by  its  use 
an  enlarged  city  street-car  may  profitably  run  long  distances, 
and  compete  to  some  extent  with  the  steam  railway.    It  is 
proposed  to  convert  the  city  railways  into  lines  of  passen- 
ger transportation,  covering  long  distances  and  connecting 
widely  separated  cities  and  villages,  by  using  the  country 
highways,  and  operati*ng  long  and  heavy  coaches,  some- 
times made  up  into  trains  of  several  cars.    Thus,  the  urban 
railway  has  developed  into  the  interurban  railway,  and 
threatens  soon  to  develop  into  the  interstate  railway.     The 
small  car  which  took  up  passengers  at  one  corner,  and 
dropped  them  at  another,  has  become  a  large  coach,  approxi- 
mating the  ordinary  railway  coach  in  size,  and  has  become 
a  part,  perhaps,  of  a  train  which  sweeps  across  the  country 
from  one  city  to  another,  bearing  its  load  of  passengers 
ticketed  through,  with  an  occasional  local  passenger  picked 
up  on  the  highway.    The  purely  city  purpose  which  the 
urban  railway  subserved  has  developed  into  or  been  sup- 
planted by  an  entirely  different  purpose,  namely,  the  trans- 
portation of  passengers  from  city  to  city  over  long  stretches 
of  intervening  country.    When  this  train  or  car,  with  its  load 
of  through  passengers,  is  passing  through  a  country  town,  it 
is  clearly  serving  no  township  purpose,  save  in  the  most 
limited  sense.     It  is  very  difficult  to  say  that  this  use  of  a 
country  highway  is  not  an  additional  burden.    It  is  built 
and  operated  mainly  to  obtain  the  through  travel  from  city 
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to  city,  and  only  incidentally  to  take  up  a  passenger  in  the 
country  town.  This  through  travel  is  unquestionably  com- 
posed of  people  who  otherwise  would  travel  on  the  ordinary 
steam  railroad,  and  would  not  use  the  highway  at  all.  Thus, 
the  operation  of  this  newly-developed  street  railway  (so 
called)  upon  the  country  road  is  precisely  opposite  to  the 
operation  of  the  urban  railway  upon  the  city  street.  It 
burdens  the  road  with  travel  which  would  otherwise  not  be 
there,  instead  of  relieving  it  by  the  substitution  of  one  vehicle 
for  many. 

However  we  regard  this  development  of  the  urban  into 
the  intern rban  railway,  it  seems  utterly  impossible  and  illog- 
ical to  say  that  it  is  essentially  the  same  in  its  purpose  or 
effects  as  the  mere  street  railway,  which  was  held  in  the 
Hobart  Case  not  to  be  an  additional  burden  on  the  fee. 
The  reasons  given  for  that  holding  in  that  case  either  do  not 
apply  at  all,  or  only  in  a  very  limited  degree,  to  the  inter- 
arban  railway.  The  difference  is  not  so  much  in  the  change 
of  motive  power  as  in  the  entirely  different  character  of 
the  use.  Suppose  a  steam  railway  corporation  were  organ- 
ized to  carry  passengers  only  from  city  to  city,  and  should 
attempt  to  lay  its  track  upon  the  country  roads  without 
compensation ;  is  there  any  doubt  but  that  it  would  be  held 
that  it  could  not  do  so?  We  think  not.  Our  conclusion  is 
that  an  interurban  electrio  railway,  running  upon  the  high- 
ways through  country  towns,  is  an  additional  burden  upon 
the  highway.  Pennsylvania  H.  Co.  v,  Montgomery  Co.  Pass. 
R.  Co.  167  Pa.  St.  62. 

But  it  is  said  that  a  distinction  should  be  drawn  between 
a  highway  in  close  proximity  to  a  city,  or  running  between 
the  city  and  a  neighboring  suburb,  and  the  ordinary  coun- 
try road  through  a  farming  district.  The  suggestion  is  not 
without  weight.  There  is  much  difference  between  the 
practical  uses  to  which  the  two  highways  are  generally  put. 

The  suburban  highway  very  frequently  approximates  closely 
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to  tho  city  street.  But,  as  indicated  at  the  outset  of  this 
opinion,  the  difficulty  in  drawing  any  clear  line  of  demark- 
ation  between  the  two  is  very  great.  If  a  line  be  drawn  in 
one  case  upon  the  facts  in  that  case,  depending  upon  mere 
proximity,  or  upon  the  manner  of  use,  or  the  density  of  pop- 
ulation, or  the  prospect  of  rapid  settlement,  or  upon  all  of 
these  circumstances  together,  it  cannot  apply  to  any  other 
case ;  and  the  question  will  always  be  one  of  doubt  and  em- 
barrassment, leading  to  different  conclusions  in  different 
courts.  Such  a  condition  of  the  law  is  to  the  last  degree 
undesirable.  The  legislature,  by  ch.  175,  Laws  of  1897,  has 
provided  that  such  corporations  may  condemn  lands  neces- 
sary for  their  use,  but  has  further  provided  that  the  act 
should  not  apply  to  streets  in  an  incorporated  city.  In  thus 
clothing  street  railway  companies  with  the  power  to  con- 
demn as  to  all  property  except  streets  within  city  limits, 
the  legislature  seems  to  have  indicated  its  conclusion  that 
the  city  line  was  the  proper  line  of  demarkation,  and  that 
within  that  line,  at  least,  condemnation  of  a  street  was  un- 
necessary. While  this  legislative  idea  has  no  binding  force 
in  determining  the  question  of  additional  burden,  it  may 
justly  be  considered  by  the  court  which  is  called  upon  to 
pass  upon  a  question  beset  with  so  much  difficulty.  If  the 
line  be  fixed  at  the  limits  of  the  corporation,  it  will  at  least 
have  the  great  merit  of  certainty,  and  be  capable  of  unerring 
application.  Presumably  the  city  limits  include  the  entire 
urban  area,  and  we  feel,  under  all  the  circumstances,  that 
it  is  the  true  and  proper  line. 

We  are  not  unmindful  of  the  fact  that  the  questions  dis- 
cussed in  this  opinion  are  vexed  questions,  upon  which  there 
has  been  much  contrariety  of  opinion  in  the  various  courts 
of  the  country,  and  that  the  law  is  only  in  process  of  settle- 
ment, and  must  continue  in  that  condition  for  years.  la 
endeavoring  to  draw  tho  line  between  the  public  right  of 
passage,  upon  the  one  side,  and  the  rights  of  the  private 
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owner,  on  the  other,  great  care  is  manifestly  needfal  that 
neither  be  sacrificed  nor  unduly  magnified  at  the  expense  of 
the  other. 

We  held  in  the  case  of  Chicago  <&  If.  W.  It.  Co.  v.  Jf.,  E. 
&  K.  E.  a.  Co,  96  Wis.  561,  that  an  electric  railway  for  the 
carriage  of  passengers,  freight,  and  express  matter  between 
cities  constitutes  an  additional  burden  upon  the  highway  in 
a  country  town  through  which  it  passes.  We  hold  in  this 
case  that  an  electric  passenger  railroad  upon  a  country  high- 
way falls  under  the  same  rule.  Both  holdings  seem  to  us  to 
be  founded  upon  good  reason  as  well  as  authority,  and  we  ' 
believe  them  to  be  salutary  and  just. 

By  the  Cowrt. — Orders  affirmed. 


Feed  Hfn.T.TCR  Bbxwino  Cohpakt,  Bespondent,  ts.  Manassb,      ^  ^^ 

imp.,  Appellant. 

March  6-— March  22, 1898. 
Auignment  of  mortgage  "by  indorsement  of  note:  Notice  by  reoord. 

The  indoisement  of  a  note  secured  by  a  mortgage,  and  delivery  of 
Bach  note  and  mortgage  by  the  owner  to  another  for  the  purpose 
of  conveying  the  same  to  such  other,  but  without  any  written  as- 
signment or  notation  of  the  fact  of  record,  passes  to  such  other 
the  mortgage  as  an  incident  of  the  debt,  and  his  possession  thereof 
constitutes  constructive  notice  of  his  interests  therein,  binding  on 
any  person  who  deals  with  the  former  owner  in  regard  to  the  prop- 
erty, so  that  such  person  cannot  claim  a  bona  fide  interest  in  the 
securities,  hostile  to  the  first  transferee,  by  reason  of  the  fact  of 
there  being  no  notice  of  such  first  transfer  of  record. 
[SyUabus  by  Mabshall,  J.] 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  Geo.  E.  Sutherland,  Judge.    Affirmed. 

Action  to  foreclose  a  mortgage.  The  complaint  was  in 
the  usual  form.    The  defendant  Manasse  was  made  a  defend- 
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ant  as  a  person  interested,  subject  to  the  rights  of  the 
plaintiff.  She  answered,  among  other  things,  by  way  of  a 
counterclaim,  stating  facts  claimed  to  show  she  was  the 
rightful  owner  of  the  note  and  mortgage  and  praying  for 
the  establishment  of  her  title.  Plaintiff  duly  replied  to  such 
counterclaim.  During  the  progress  of  the  trial  said  defend- 
ant asked  leave  to  withdraw  her  counterclaim,  which  request 
was  taken  under  advisement,  and  not  thereafter  directly  de- 
cided. No  exception  was  taken  to  the  action  of  the  court 
in  that  regard.  The  result  of  the  trial  was  that  the  court 
filed  findings  as  follows: 

(1)  December  21, 1894,  Minna  Rossmann,  for  value,  made 
and  delivered  to  Lorenz  Thelen  her  promissory  note,  promis- 
ing to  pay  Thelen,  on  or  before  five  years  after  the  date 
thereof,  $500  with  interest  at  five  per  cent,  per  annum. 

(2)  To  secure  the  payment  of  the  note  Rossmann  gave 
Thelen  a  real-estate  mortgage  which  was  duly  recorded. 

(3)  July  8, 1895,  Thelen  indorsed  the  note  in  blank  and 
delivered  the  same,  with  the  mortgage,  to  plaintiff,  to  hold 
the  same  as  collateral  security  for  the  payment  of  $375, 
owing  to  the  former  from  the  latter  on  a  demand  note. 

(4)  The  debt  from  Thelen  to  plaintiff  has  not  been  paid, 
and  the  note  and  mortgage  is  the  one  in  suit. 

(5)  Prior  to  the  filing  of  the  notice  of  the  pendency  of  this 
action,  March  22, 1897,  there  was  nothing  in  the  register's 
office  showing  plaintiff's  claim  under  the  note  and  mortgage. 

(6)  November  5, 1896,  Thelen  duly  assigned  the  mortgage 
to  Hulda  Miller,  and  January  18, 1897,  she  duly  assigned  the 
same  in  writing  to  Lottie  Manasse.  Both  of  the  assignments 
were  duly  recorded.  At  the  time  of  such  assignments  the 
note  and  mortgage  were  in  the  possession  of  plaintiff,  bat 
neither  Lottie  Manasse  nor  Hulda  Miller  had  actual  notice 
thereof,  though  they  had  constructive  notice  of  plaintiff's 
rights  therein. 

(7)  Plaintiff  had  no  notice,  actual  or  constructive,  of  the 
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aforesaid  assignments  to  Miller  and  Manasse^  till  about  Feb- 
ruary 17, 1897,  when  this  action  was  commenced. 

(8)  The  allegations  of  the  complaint,  except  that  as  to  a 
part  of  the  indebtedness  on  the  note  being  due,  are  true. 

As  conclusions  of  law  the  court  held,  in  effect,  that  the 
complaint,  so  far  as  it  asks  for  foreclosure  of  the  mortgage, 
should  be  dismissed,  but  that  the  cause  should  be  retained 
for  the  purpose  of  settling  the  issue  as  to  the  ownership  of 
the  securities,  raised  by  the  counterclaim  and  reply  thereto; 
that  the  rights  of  defendant  Manasse  are  subject  to  those 
of  the  plaintiff,  who  is  a  bona  fide  holder  of  the  note  and 
mortgage  as  security  for  the  debt  due  it  from  defendant 
Thelen.  Judgment  was  ordered  accordingly,  establishing 
plaintiff's  title  to  the  note  and  mortgage,  as  above  indicated, 
and  that  it  recover  costs  of  the  defendant  Manasse  incurred 
by  reason  of  her  counterclaim*  Judgment  was  entered  ac- 
cordingly. 

Charles  Z.  AaronSy  for  the  appellant,  contended,  inter  alia^ 
that  an  assignment  of  a  mortgage  is  a  ^^  conveyance  "  of  the 
mortgaged  real  estate,  within  the  meaning  of  the  recording 
act  (sec.  2241,  R.  S.  1878),  and  the  plaintiff's  assignment, 
never  having  been  recorded,  was  void  as  against  the  defend- 
ant^ whose  title  was  duly  recorded.  Butler  v.  Bank  of  Ma^ 
zeppa,  94  Wis.  351;  Kdlogg  v.  Smithy  26  K  Y.  18;  Pv/rdy 
V.  Huntington^  42  id.  348;  Vanderkemp  v.  Shelton,  11  Paige, 
28;  Zivermore  'v.  Maanoelly  87  Iowa,  714;  Cutler  v,  JameSy 
64  Wis.  178.  In  this  case,  the  indorsed  note  and  the  mort- 
gage together  constitute  a  conveyance  of  real  estate  which, 
under  the  statute,  should  have  been  recorded  in  order  to  be 
valid  as  against  the  defendant,  who  is  a  subsequent  pur- 
chaser in  good  faith.  If  the  recording  act  does  not  apply  to 
such  a  case,  its  whole  purpose  is  defeated.  Oreene  v.  War- 
nicky  64  N.  T.  227 ;  Bacon  v.  Schoonhoveny  87  id.  446,  450 ; 
First  Ifat.  Bank  v.  Chafeey  98  Wis.  42 ;  Moore  «?.  ThomaSy  1 
Oreg.  205;  Jackson  v.  Post,  15  Wend.  588,  594;  Johnson  v. 
CarpenteTy  7  Minn.  176;  Lewis  v,  Kirky  28  Kan.  505;  Bank 
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of  Indiana  v,  Andersouj  14  Iowa,  544;  16  Am.  &  Eng.  Ency. 
of  Law,  846. 

For  the  respondent  there  was  a  brief  by  ITath.  Perdes  <& 
SonSy  and  oral  argument  by  C.  F.  Hwnter. 

Mabshall,  J.  The  findings  of  fact  are  amply  sustained 
by  the  evidenc5e.  The  only  question  of  law  that  need  be  de- 
cided is.  Does  a  person  become  the  honafide  holder  of  a  note 
and  mortgage  by  purchasing  them  for  value,  of  another  who 
has  title  thereto  of  record,  while  the  same  are  in  posses- 
sion of  a  third  person  who  received  them  as  security  from 
such  other,  and  took  title  thereto  for  such  purpose,  by  an 
assignment  of  the  note  in  blank,  and  a  delivery  thereof,  to- 
gether with  the  mortgage,  so  as  to  cut  off  the  rights  of  such 
third  person?  That  must  be  answered  in  favor  of  the  re- 
spondent in  accordance  with  the  decision  of  the  trial  court. 
A  mortgage  is  not  property  at  all  independent  of  the  debt  it 
secures.  The  extinguishment  of  the  debt  ipso  facto  et  eo  in- 
stanti  extinguishes  the  mortgage.  The  mere  entry  on  the 
record  of  a  release  of  the  mortgage  is  not  for  the  purpose  of 
extinguishing  it,  but  as  evidence  of  a  previous  discharge  of 
the  debt.  Martinea/a  v.  MoCoUum^  3  Pin.  455;  Graft  v, 
Bunster^  9  Wis.  503 ;  Kelley  v.  Whitney^  45  Wis,  110.  In  the 
latter  case,  Mr.  Justice  Cole  said,  in  effect,  that  it  is  the  settled 
law  of  this  state  that  the  transfer  of  a  note  before  maturity, 
secured  by  a  mortgage,  vests  in  the  transferee  the  note,  dis- 
charged of  all  equities  of  the  former  holder,  and  carries  with 
it,  as  an  incident  thereto,  the  mortgage  as  well,  discharged  of 
equities  in  a  like  degree.  It  follows  that  the  appellant  took 
no  greater  title  by  her  assignment  of  the  mortgage  than  the 
interest  which  Thelen  reserved  when  he  transferred  the  secu- 
rities to  respondent.  Its  possession  of  the  note  and  mortgage 
was  notice  to  the  appellant  and  to  all  other  persons  dealing 
with  the  securities,  of  its  interests  therein. 

By  the  Court —  The  judgment  of  the  superior  court  is  af- 
firmed. 
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March  6 — March  Jft?,  1898,  '^■ 
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fill 
Foredomire  of  mortgage:  Notice  of  appeal:  Adverse  party,  who  U:  Plead- 

tag  eavM  facte  in  abatement  and  in  bar:  Frivolous  pleading, 

L  The  "adverse  party,"  upon  whom  notice  of  appeal  is  to  be  served  in 
a  fcMTeolosure  case,  is  one  who  has  an  interest  adverse  to  the  reversal 
of  the  matter  appealed  from.  The  purchaser  at  the  foreclosure 
sale,  whose  title  has  become  absolute  bj  confirmation  of  the  sale, 
if  a  stranger  to  the  record,  has  no  such  adverse  interest  and  is  not 
an  "adverse  party"  within  the  meaning  of  sec.  3049,  R.  S.  1878. 

^  Were  suoh  purchaser  to  be  deemed  an  adverse  party,  the  fact  that 
the  motion  to  dismiss  the  appeal  because  notice  was  not  served  on 
such  purchaser  was  made  by  a  party  to  the  record  on  his  own  ac- 
count and  not  on  behalf  of  the  purchaser,  would  be  sufficient  rea- 
son for  denying  the  motion. 

&  If  a  defendant  pleads  the  same  matter  both  in  abatement  and  in  bar 
of  the  action,  the  latter  plea  overrides  the  former. 

4.  An  answer  in  a  foreclosure  action  which  alleges  that,  as  between, 
the  nominal  mortgagee,  in  whose  name  the  action  is  brought,  and 
the  real  party  in  interest,  there  was  no  consideration  for  the  note 
and  mortgage,  presents  no  issuable  facts»  and  may  properly  be 
stricken  out  as  frivolous. 

<5.  So^  also,  an  answer  alleging  that  the  nofie  and  mortgage  in  suit  were 
taken  in  the  name  of  the  plaintiff  for  the  purpose  of  enabling  the 
real  owner  to  evade  taxation  on  account  thereof,  presents  no  ground 
for  a  discharge  of  the  mortgagor  from  his  just  debt 

Appeals  from  judgments  of  the  superior  court  of  Mil- 
waukee county:  J.  C.  Ludwig,  Judge.     Affirmed. 

Action  to  foreclose  a  mortgage.  The  answer  sets  up  a 
plea  in  abatement  to  the  effect  that  the  action  was  not 
brought  in  the  name  of  the  real  party  in  interest;  that 
plaintiff  had  no  interest  in  the  mortgage;  and  that  Otto  D. 
Ejorkquist  was  the  real  party  in  interest.  Substantially  the 
same  facts  are  set  up  by  way  of  defense.  There  is  also  a 
farther  defense  that  the  mortgage  was  given  for  land  pur- 
chased by  defendant  from  Otto  D.  Bjorkquist,  and  that  the 


103 
554 

548 

163 
1  73 


104  SUPKEME  OOUKT  OF  WISCONSIN",  [99 

Crowns  vs.  Forest  Land  Ca 

same  was  taken  in  the  name  of  plaintiff  for  the  unlawful 
purpose  of  covering  and  concealing  the  same  from  the  assess- 
ors to  escape  taxation.  On  motion  the  answer  was  stricken 
out  as  frivolous,  and  judgment  was  entered  for  plaintiff. 
Afterwards,  and  in  due  time,  the  property  was  sold  to  one 
Otto  D.  Bjorkquist,  the  sale  confirmed,  and  a  judgment  for 
deficiency  was  entered  against  the  defendant.  The  defend- 
ant appeals  from  both  the  judgment  of  foreclosure  and  the 
judgment  for  deficiency.  Upon  its  appearance  in  this  court, 
the  respondent  moved  to  dismiss  both  appeals  on  the  ground 
that  the  notices  of  appeal  and  undertakings  had  not  been 
served  upon  Otto  D.  Bjorkquist,  the  purchaser  at  the  fore- 
closure sale.  Both  appeals  and  motions  will  be  disposed  of 
in  one  opinion. 

For  the  appellant  there  was  a  brief  by  Naih.  Perdea  c6 
Sona^  and  oral  argument  by  C.  F.  Hunter.  They  argued, 
among  other  things,  that  the  objection  that  the  plaintiff  is 
not  the  real  party  in  interest  was  properly  taken  by  plea 
in  abatement.  Dutcher  v.  Dutchevy  39  Wis.  651 ;  Plath  v. 
Braunsdorff^  40  id.  107-110 ;  Bobbins  v.  DeveriU,  20  id.  142, 
148;  R  S.  1878,  sees.  2605,  2607.  In  Nevada  a  mortgage 
taken  in  the  name  of  a  non-resident  to  evade  taxation  is  held 
void.    DrexLer  v.  Tyrrell^  15  Nev.  114. 

For  the  respondent  there  was  a  brief  by  TumeVj  Blood- 
good  (&  BjsmpeTy  and  oral  argument  by  W.  J.  Turner. 

Bardeen,  J.  First,  as  to  the  motions  to  dismiss  the  ap- 
peals. It  is  true  that  a  purchaser  at  a  foreclosure  sale 
becomes  a  quasi  party  to  the  suit,  as  was  held  in  Ward  v. 
Clarkj  6  Wis.  609.  It  is  also  true  that  the  purchaser  at 
such  sale  was  held  to  be  an  "  adverse  party,"  within  sec. 
3049,  E.  S.  1878,  so  as  to  require  the  service  of  a  notice  of 
an  appeal  from  the  order  confirming  the  sale,  as  laid  down 
in  Bogers  v.  Shove^  98  Wis.  271.  But  after  the  sale  has  been 
confirmed  the  right  of  the  purchaser,  if  a  stranger  to  the  reo- 
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ord,  becomes  absolute,  and  his  title  will  not  be  disturbed 
upon  a  reversal  of  the  judgment.  Jesup  v.  City  Bcmk^  15  Wis. 
604;  Corwith  v.  State  Bank^  18  Wis.  560;  Eorer,  Judicial 
Sales,  §  576.  The  "adverse  party"  mentioned  in  the  stat- 
ute is  one  who  has  an  interest  adverse  to  the  reversal  of  the 
matter  appealed  from.  When  the  interest  of  the  purchaser 
at  the  foreclosure  sale  has  so  ripened  into  title  that  subse- 
quent proceedings  in  the  case  cannot  affect  his  rights,  then 
he  is  in  no  sense  the  "  adverse  party  "  contemplated  by  the 
statute. 

But,  should  it  be  thought  otherwise,  the  fact  of  the  mo- 
tion to  dismiss  the  appeals  having  been  made  by  respondent 
on  his  own  behalf,  and  not  on  behalf  of  the  purchaser  at 
the  foreclosure  sale,  would  be  suflScient  reason  for  denying 
the  motion.  The  purchaser  being  a  quaH  party  to  the  suit, 
aDv  proceeding  in  the  case  that  would  affect  his  interests, 
made  without  notice  to  him,  cannot  work  prejudice  to  his 
rights.  The  respondent  is  in  no  sense  a  guardian  of  his  in- 
terests, and  cannot  take  advantage  of  the  failure  of  appel- 
lant to  advise  the  purchaser  of  subsequent  proceedings  in 
the  case,  if  a  notice,  such  as  is  mentioned,  should  be  deemed 
essential. 

Discussing  the  appeals  on  their'merits,  it  seems  quite  clear 
that  the  ruling  of  the  court  in  striking  out  the  answer  as 
frivolous  was  a  very  proper  exercise  of  judicial  power.  The 
appellant  having  pleaded  the  same  matter  both  in  abatement 
and  in  bar  of  the  action,  by  every  analogy  of  practice  the 
latter  overrides  the  former.     Hooker  v.  Greene,  50  Wis.  271. 

That  portion  of  the  answer  which  alleges  that  respondent 
gave  no  consideration  for  the  note  and  mortgage  presents 
no  issuable  fact.  It  tends  in  no  way  to  defeat  the  action. 
It  is  a  matter  of  no  moment  to  appellant  whether  any  con- 
sideration was  paid  for  the  note  and  mortgage  or  not. 

Under  subsequent  allegations  in  the  answer,  it  appears 
that  respondent  became  vested  with  and  held  the  legal  own- 
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ership  of  the  demand  sued  upon.  The  appellant  bad  no 
legal  interest  to  inquire  whether  the  respondent's  interest 
was  actual  or  colorable,  or  whether  a  consideration  was  paid 
therefor  or  not.  Sheridcm  v.  New  Yorhy  68  N.  T.  30.  The 
Tights  of  third  parties  not  having  intervened,  payment  of 
the  note  and  mortgage  to  the  appellant  would  have  pro- 
tected the  mortgagor  against  all  the  world. 

I>rexler<  v.  Tyrrelly  15  NeV.  114,  was  cited  to  support  that 
portion  of  the  answer  wherein  it  is  alleged  that  the  note  and 
mortgage  were  taken  in  the  name  of  CrownSy  for  the  pur- 
pose of  concealing  the  same  from  the  assessor,  and  thus 
escaping  taxation.  It  is  unnecessary  to  discuss  this  case. 
It  is  based  upon  the  peculiar  revenue  laws  of  that  state, 
which  are  referred  to  in  the  opinion,  and  has  never  been 
recognized  as  authority  outside  of  its  boundaries,  so  far  as 
we  have  been  able  to  discover.  On  the  contrary,  it  has  been 
severely  and  justly  criticised  in  other  jurisdictions,  and  is 
regarded  as  wrong  in  principle.  Jones,  Mortgages,  §  619. 
It  is  not  charged  that  the  note  and  mortgage  in  suit  were, 
in  themselves,  illegal  or  contravened  the  policy  of  the  law. 
The  contract  between  the  parties  was  one  they  were  not 
prohibited  in  making,  and,  so  far  as  anything  appears  in  the 
answer,  the  mortgagor  received  full  and  complete  consider- 
ation for  it.  The  only  taint  in  the  transaction  is  the  alleged 
violation  of  the  revenue  laws.  The  law  of  this  state  pro- 
vides that  taxes  shall  be  levied  upon  all  the  property  in  this 
state  except  such  as  is  exempt.  R.  S.  1878,  sec.  1034.  Per- 
sonal property  shall  be  construed  to  mean  and  include, 
among  other  things,  all  debts  due  from  solvent  debtors, 
whether  on  account,  note,  contract,  bond,  mortgage,  or  other 
security,  or  whether  such  debts  are  due  or  to  become  due. 
Id.  sec.  1036.  The  taxpayer  may  be  examined  under  oath, 
a;nd,  if  he  makes  a  false  statement  of  his  property,  he  is  sub- 
ject to  a  penalty  of  ten  dollars  on  every  hundred  dollars 
withheld  from  the  knowledge  of  the  assessor.    Id.  sec.  1056  ; 
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8.  A  B.  Ann.  Stats,  sec.  1056a.  When  the  revenue  laws  pro- 
vide ample  punishment  for  the  evasion  by  taxpayers  of  their 
jast  dues,  it  would  seem  a  monstrous  injustice  to  permit  a 
mortgagor  to  defeat  the  pajnnent  of  his  debt  by  bringing 
any  such  issue  into  a  suit  brought  to  foreclose  his  mortgage. 
The  alleged  turpitude  of  the  mortgagee  furnishes  no  ground 
for  a  discharge  of  the  mortgagor  from  the  payment  of  his 
just  debt. 

Thus  it  will  be  seen  that,  under  any  aspect,  the  answer  of 
the  appellant  was  "as  a  bowing  wall  or  a  tottering  fence," 
and  the  ruling  of  the  trial  court  in  striking  the  same  out 
was  proper.  No  objection  is  urged  to  the  judgment  for  de- 
ficiency that  was  not  urged  to  the  foreclosure  judgment. 

JBy  the  Court. —  The  motions  to  dismiss  the  appeals  are 
denied,  and  the  judgments  of  the  superior  court  of  Milwau- 
kee county  on  both  appeals  are  a£Srmed« 


Olson,  Respondent,  vs.  Olson,  Appellant. 

March  6^  March  gB,  1898. 

Divorce:  Review  on  appeal:  Counterclaim, 

A  judgment  of  divorce,  granted  to  the  plaintiff  on  the  ground  of  de- 
sertion, will  not  be  disturbed  on  appeal,  where  it  appears  that  it 
was  for  the  interest  of  both  parties,  although  there  was  consider- 
able evidence  tending  to  show  that  the  defendant  was  compelled 
to  leave  the  plaintiff  by  reason  of  his  cruel  treatment,  but  the  an- 
swer fails  to  allege  such  or  any  other  fact  as  a  counterclaim. 

•  Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  E.  N.  Austin,  Judge.    Affirmed. 

The  facts  in  the  case  are  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  John  A.  Oaks^  at- 
torney, and  Alf.  T.  Johnson  and  Julius  E.  Roehr^  of  coun- 
sel, and  oral  argument  by  John  A.  Oaks. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Cfhristian  Doerfler. 
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Cassodat,  0.  J.  The  plaintiff  and  defendant  were  mar- 
ried May  ^4:,  1860,  and  lived  together  as  husband  and  wife 
until  September,  1883.  They  had  four  children,  each  of 
whom  was  of  age  before  June  4,  1895.  At  that  time  this 
action  was  commenced  for  a  divorce,  on  the  ground  that 
September  1,  1883,  the  defendant  wilfully  abandoned  and 
deserted  the  plaintiff.  The  defendant  answered  by  way  of 
admissions,  denials,  and  counter  allegations,  to  the  effect 
that  the  plaintiff  deserted  the  defendant  at  the  time  men- 
tioned, and  that  for  twelve  years  he  had  failed  to  support 
her.  At  the  close  of  the  trial,  the  court  found,  as  matters 
of  fact,  the  marriage,  the  ages  of  the  children,  and  the  de- 
sertion of  the  plaintiff  by  the  defendant  as  stated,  and  that 
all  the  allegations  of  the  complaint  were  true,  and  that  the 
plaintiff  owned  a  lot  described.  And,  as  conclusions  of  law, 
the  court  found,  in  effect,  that  the  plaintiff  was  entitled  to  a 
judgment  of  absolute  divorce  from  the  defendant,  and  that 
the  defendant  be  divested  of  any  and  all  right,  title,  and  in- 
terest in  and  to  the  lot  mentioned,  and  vested  the  same  in 
the  plaintiff;  that  the  plaintiff  pay  the  defendant,  within 
twenty  days,  $100,  in  full  of  all  right,  title,  and  interest 
which  the  defendant  might  have  in  the  plaintiff's  property; 
and  ordered  judgment  accordingly.  From  the  judgment  so 
entered,  the  defendant  brings  this  appeal. 

With  some  hesitation  we  are  constrained  to  afSrm  this 
judgment.  There  is  considerable  evidence,  however,  to  the 
effect  that  the  defendant  was  compelled  to  leave  the  plaint- 
iff by  reason  of  his  cruel  and  inhuman  treatment;  but  the 
answer  fails  to  allege  such  fact  or  any  fact  as  a  counter- 
claim. The  printed  case  states  that  the  plaintiff  had  two 
lots  worth  $700  each,  but  the  bill  of  exceptions  fails  to  sus- 
tain the  statement.  He  admits  he  had  one  lot  worth  $475. 
"We  would  have  liked  it  better  if  the  allowance  to  the  de- 
fendant had  been  larger.  It  was  for  the  interest  of  both 
parties  that  the  divorce  should  be  granted*    The  plaintiff^ 


¥is.]  JANUAET  TEEM,  1898.  109 

Hennesey  vs.  Chicago  &  Northwestern  R  Co. 

however,  cannot  be  allowed  any  costs,  but  must  pay  the  de- 
fendant's taxable  costs  in  this  court. 

By  the  Court — The  judgment  of  the  superior  court  of 
Milwaukee  county  is  affirmed. 


Hebtnbsbt,    Administratrix,    Sespondent,   vs.    Chicago  & 
NoBTHWESTEBN  Eailway  Oompant,  Appellant. 

March,  6 — March  22, 1898. 

Assumption  of  risk:  Contributory  negligence:  Court  and  fury:  BaUroad  ^^ 

company,  liabUity  of:  Instructions, 

L  For  a  railroad  company  to  leave  a  ditch,  ten  inches  wide  and  eight 
inches  deep,  heneath  its  track  in  its  yard,  open  at  the  side  of  its 
track  at  a  place  where  switchmen  would  naturally  walk  in  the 
discharge  of  their  duties,  such  ditch  being  constructed  partly  to 
aUow  free  play  to  the  switch  rod  and  partly  to  drain  the  yard, 
does  not,  as  a  matter  of  law,  constitute  negligence  on  its  part;  but 
whether  it  did  so  or.  not,  in  a  particular  case,  is  a  question  for  the 
jury  upon  the  evidence. 

%  Where,  in  an  action  against  a  railroad  company  for  the  death  of  a 
switchman  who  had  worked  for  some  time  in  and  was  familiar 
with  its  yard,  caused  by  his  falling  into  an  open  ditch  located 
under  its  track  between  two  ties  and  extending  outside  the  track, 
while  walking  between  and  attempting  to  uncouple  cars,  there 
was  evidence  showing  that  the  ditch  in  question  was  substantially 
different  from  the  openings  at  the  other  switches  and  the  danger 
to  be  apprehended  was  greater  in  degree  as  well  as  different  in 
character,  Tield,  that  it  could  not  be  said  as  a  matter  of  law  that 
he  assumed  the  risk.    Marshall,  J.,  dissents. 

8L  It  is  not,  as  a  matter  of  law,  contributory  negligence  for  a  switch- 
man to  walk  between  cars  which  are  moving  slowly,  for  the  pur« 
pose  of  uncpupling  such  cars,  in  a  railroad  yard  where  that  method 
has  been  universal  and  has  been  practiced  for  a  long  time  with 
the  knowledge  and  approval  of  the  yardmaster,  and  there  was  no 
rule  or  regulation  to  the  contrary. 

4k  Where,  in  an  action  against  a  railroad  company  for  the  death  of  a 
switchman  caused  by  his  stepping  into  a  ditch  in  its  yard,  al- 
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though  the  general  question  of  contributory  negligence  was  qub- 
znitted,  yet  the  jury  were  not  instructed  that  an  assumption  of 
risk  was  a  species  of  contributory  negligence,  and  that  if  the  de- 
ceased assumed  the  risk  of  unusual  danger  he  was,  in  law,  guilty 
of  contributory  negligence,  the  question  whether  a  person  of  ordi- 
nary intelligence,  with  the  experience  of  the  deceased,  in  the  ex- 
ercise of  ordinary  care,  should  have  observed  the  condition  of  the 
track  before  the  day  of  the  injury,  and  so  have  known  the  danger^ 
should,  on  request,  have  been  submitted  to  the  jury  as  a  separate 
question.    Marshall^  J.,  dissents. 

6.  In  such  an  action,  where  no  one  saw  the  injury  and  the  circum- 
stances in  evidence  might  well  lead  to  different  inferences  in  the 
minds  of  reasonable  men,  the  question  whether  the  death  was  the 
result  of  an  unaccountable  accident  should,  on  request,  have  been 
submitted  to  the  jury. 

0.  An  Instruction  defining  ordinary  care  as  '^such  care  as  the  ordi- 
nary person  uses  in  the  transaction  of  the  ordinary  affairs  of  life  ** 
is  certainly  inaccurate,  if  not  positively  erroneous. 

Appeal  from  a  judgment  of  the  superior  court  of  MUwau- 
keecouuty:  Gso.  E.  Suthsbland,  Judge.    Reversed, 

The  plaintiff  is  the  widow  and  administratrix  of  one 
James  Hennesey,  deceased,  who  was  killed  March  19, 1895, 
in  the  yards  of  the  defendant  in  Milwaukee,  and  she  brings 
this  action  to  recover  damages  for  his  death.  The  ground 
of  liability  claimed  is  that  the  deceased,  while  performing- 
his  duties,  caught  his  foot  in  an  open  ditch  negligently  main- 
tained in  the  yard,  and  was  consequently  killed. 

The  evidence  showed  that  the  defendant  has  three  yarda 
at  Milwaukee,  one  near  the  passenger  station  on  the  north 
side  of  the  river,  one  at  or  near  National  avenue  on  the  south 
side  of  the  river,  and  the  third  one  in  the  south  part  of  the 
city,  called  the  "  farm  yard,"  where  empty  cars  are  stored. 
Each  of  the  yards  contains  a  large  number  of  switches,  the 
"  farm  yard "  having  about  fifty,  and  the  two  other  yards 
having  about  the  same  number  each.  The  deceased  was  fore- 
man of  the  switching  crew,  and  worked  in  all  of  the  yards, 
as  his  duties  required,  sometimes  going  to  the  ^^  farm  yard  " 
several  times  a  day,  and  sometimes  not  at  all  during  the  day. 
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Oq  the  day  of  his  death  he  went  with  a  switch  engine  and 
switching  crew  to  the  "  farm  yard "  to  obtain  some  grain 
cars  for  the  St.  Paul  Eailway.  The  tracks  in  the  "  farm 
yard "  mn  practically  north  and  south.  They  entered  the 
"farm  yard"  from  the  north,  with  the  engine  headed  south. 
Hennesey  was  directing  the  work  on  the  ground,  and  ac- 
tively assisting  in  coupling  and  uncoupling  the  cars  and 
directing  the  engine.  The  engine  pulled  a  long  string  of 
freight  cars  from  a  switch  track  towards  the  north,  onto 
the  main  lead  track,  and  Hennesey  was  directing  the  cutting 
off  of  certain  cars  from  the  south  end  of  the  string,  and  set- 
ting them  on  switch  tracks.  He  had  made  two  cuts,  doing 
the  uncoupling  himself,  and  he  then  signaled  the  engineer 
to  go  ahead  across  the  same  switch  which  he  had  just  used, 
for  the  purpose  of  preparing  to  cut  off  two  more  cars.  The 
engine  pulled  north  over  the  switch,  which  was  a  split  switch, 
and,  when  it  bad  passed  the  switch  sufficiently,  Hennesey 
threw  the  switch,  and  gave  the  signal  to  go  south  again,  for 
the  purpose  of  cutting  off  the  two  south  cars.  As  the  cars 
began  to  move  towards  the  south,  Hennesey  walked  north, 
and  met  the  cars  north  of  the  switch,  and  stepped  in  between 
the  second  and  third  cars,  and  walked  along  between  the 
second  and  third  cars,  but  with  his  feet  outside  of  the  track, 
and  apparently  attempted  to  pull  the  pin  between  the  cars 
as  be  passed  over  the  point  of  the  switch.  No  one  saw  him 
alive  after  this,  nor  witnessed  the  accident.  At  this  point 
of  the  switch,  the  switch  rod  passes  under  the  tracks  con- 
necting the  two  rails;  and  under  this  rod  there  is  a  ditch 
between  two  ties  about  eight  inches  in  depth,  below  the 
track,  and  ten  inches  in  width,  the  purpose  of  which  ditch 
is  partly  to  allow  free  and  unobstructed  play  of  the  switch 
rod,  and  partly  to  allow  water  to  drain  away  across  the 
yard,  from  west  to  east.  The  facts  show  that  something 
serious  happened  to  Hennesey  at  this  point.  The  pin  was 
not  palled,  although  it  was  found  to  be  loose  in  the  socket. 
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The  forward  wheels  of  the  third  car,  for  some  unexplained 
reason,  left  the  track  to  the  east,  and  the  brakeman  at  the 
head  of  the  train,  discovering  some  diflSculty,  signaled  the 
engineer  to  stop,  which  he  did  within  about  twelve  feet. 
The  body  of  Hennesey  was  then  found  west  of  the  tracks, 
on  the  ground,  with  his  breastbone  and  back  crushed  in,  as 
if  caught  between  two  unyielding  bodies,  but  with  no  other 
injuries.  He  never  spoke,  and  died  within  a  few  minutes. 
A  part  of  the  skirt  of  his  coat  was  cut  off  on  the  track  at 
the  ditch,  and  his  footprints  ceased  there.  There  was  also, 
apparently,  the  track  of  a  foot  in  the  bottom  of  the  ditch, 
just  outside  of  the  rail,  and  the  appearance  upon  the  ground 
south  of  the  ditch  and  outside  of  the  rail,  as  if  a  body  had 
been  shoved  along.  His  left  shoe  was  partially  off,  the  heel 
being  out  of  the  shoe,  and  a  marked  dent  or  depression  oa 
the  back  of  the  shoe  just  above  the  heel.  The  theory  of  the 
plaintiff  was  that  he  accidentally  slipped  in  this  drain  with 
his  left  foot,  and  caught  his  foot,  and  was  thrown  down 
and  crushed  under  the  projecting  oil  box  of  the  following 
car. 

At  the  close  of  the  evidence,  a  motion  was  made  by  the 
defendant  to  direct  a  verdict  for  the  defendant,  on  three 
grounds:  (1)  Because  no  negh'gence  was  proven  on  the  part 
of  the  defendant;  (2)  because  the  plaintiff  assumed  the  risk; 
and  (3)  because  the  evidence  shows  contributory  negligence. 
The  motion  was  denied,  and  a  special  verdict  ordered  and 
rendered  as  follows:  "(1)  Was  James  Hennesey  injured 
while  discharging  his  usual  duties  in  the  customary  manner? 
Yes.  (2)  Was  the  switch  and  roadbed  at  the  place  of  the 
accident  constructed  in  the  way  such  switches  and  roadbeds 
are  usually  constructed  under  like  circumstances  by  per- 
sons of  ordinary  care  and  experience  in  like  business?  Ko. 
(3)  Was  the  switch  and  roadbed  defectively  constructed? 
Yes.  (4:)  If  you  answer  the  third  question  *  Yes,'  then  was 
the  injury  to  James  Hennesey  proximately  caused  by  such. 
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defect?  Yes.  (6)  If  you  answer  the  third  question  *  Yes/ 
then  had  such  defect  existed  long  enough  for  the  defendant, 
with  the  use  of  ordinary  diligence,  to  have  known  and  rem- 
edied such  defect?  Yes.  (6)  If  you  answer  the  third  ques- 
tion *Yes,'  then  ought  the  defendant  to  have  reasonably 
expected  that  such  an  injury  as  the  one  in  question  might 
probably  occur  as  a  result  of  not  remedying  such  defect? 
Yes.  (7)  Was  the  defendant  guilty  of  any  want  of  ordinary 
care  which  proximately  caused  or  contributed  to  the  injury 
to  James  Hennesey  ?  Yes.  (8)  Was  James  Hennesey  guilty 
of  any  want  of  ordinary  care  which  proximately  caused  or 
contributed  to  his  injury?  No.  (9)  What  pecuniary  loss  has 
the  widow  of  James  Hennesey  sustained  by  reason  of  his 
death  ?    Five  thousand  dollars  ($5,000)." 

Upon  this  verdict  a  judgment  for  the  plaintiff  was  ren- 
dered, and  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Fish  db  Cary^  and 
oral  argument  by  R,  If.  McMynn.  They  argued,  among 
other  things,  that,  in  order  to  recover  in  this  case,  the  plaint- 
iff was  bound  to  prove  that  the  defendant  did  not  exercise 
ordinary  care  to  furnish  to  plaintiff's  decedent  a  reasonably 
safe  working  place,  judged  by  the  standard  of  similar  ap- 
pliances furnished  by  other  persons  engaged  in  like  business 
under  like  circumstances.  Guinard  t>.  Knapp-Stout  d&  Co. 
Company^  95  Wis.  482,  486-487;  Louisville  cfe  N.  R.  Co.  v. 
JTohnson^  81  Fed.  Rep.  679.  She  was  also  bound  to  show  to  a 
reasonable  certainty  that  the  injury  complained  of  resulted 
from  the  negligence  charged  in  the  complaint,  as  the  proxi- 
mate cause.  MorrUon  v.  Phillips  <&  C.  Const.  Co.  44  Wis. 
405,  411;  Siefen  v.  G.  c&  N.  W.  R.  Co.  46  id.  259,  265;  Gores 
«.  Graffs  77  id.  174;  Peterson  v.  Sherry  L.  Co.  90  id.  83; 
Ellison  V.  TruesdalCy  49  Minn.  240;  Wormell  v.  M.  C.  R.  Co. 
T9  Me.  397;  Barrett  v.  Smith,  14  N.  Y.  Supp.  307;  Searles  v. 
Manhattan  R.  Co.  101  K  Y.  661;  Malone  v.  B.  &  A.  R.  Co. 

h\   Hun,  532;  Taylor  v.  TonkerSy  105  N.  Y.  202.     These 
Vol.  99— 8 
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facts  she  has  failed  to  show.  The  deceased,  by  accepting 
and  continuing  in  the  employment,  the  conditions  of  which 
were  open  and  obvious,  assumed  the  risks.  Baylor  v,  C.  & 
If.  TT.  R.  Go.  53  Wis.  661,  664;  Stephenson  v.  Duncan^  73  id. 
404;  Sweet  v.  Ohio  Coal  Co.  78  id.  127, 130;  Corcoran  v.  Mil- 
waukee  O.  L.  Co.  81  id.  191;  Herold  v.  Pfiater,  92  id.  417, 
421 ;  Erdman  v.  III.  Steel  Co.  95  id.  6,  11 ;  De  Forest  v.  Jew- 
eU,  88  K  Y.  264. 

E.  M.  McVicker  and  W.  J.  Turner^  for  the  respondent, 
contended,  int^  aZia,  that  the  question  was  fairly  submit- 
ted to  the'jury,  and  they  found  that  the  switch,  drain,  and 
roadbed  where  the  injury  to  plaintiff's  decedent  occurred 
were  not  constructed  in  the  ordinary  manner,  but  were  de- 
fective, and  the  evidence  supports  the  finding.  Borden  v. 
Daisy  Roller  Mill  Co.  98  Wis.  407;  Powell  v.  Ashland  1.  cfe 
8.  Co.  id.  35.  Assumption  of  risk  is  not  established  by  mere 
proof  of  facts  upon  which  a  presumption  of  knowledge  may 
be  formed.  It  should  rest  upon  positive  knowledge,  denser^ 
^.  Hudson  S.  M.  Co.  98  Wis.  73 ;  Dorsey  v.  Phillips  dk  C. 
Const.  Co.  42  id.  583;  Kennedy  v.  L.  S.  T.  cfe  T.  R.  Co.  93 
id.  32;  Paine  v.  Eastern  R.  Co.  91  id.  340;  Snow  v.  Housa- 
tonio  R.  Co.  8  Allen,  441;  Hannah  v.  Conn.  R.  R.  Go.  154 
Mass.  532;  Plank  v.  N'.  Y.  C.  <&  H.  R.  R.  Co.  60  K  Y.  607; 
lU.  Cent.  R.  Co.  v.  Sanders,  166  111.  270 ;  MoDougaU  v.  Ash-- 
land  Sulphite-Fibre  Co.  97  Wis.  382.  An  employee  does  not 
assume  risks  of  those  dangers  which  are  known  to  and  can 
be  obviated  or  avoided  by  the  employer  by  the  exercise  of 
reasonable  care  and  caution.  Curtis  v.  C.  cfe  jy.  W.  R.  Ca. 
95  Wis.  468;  Promer  v.  M.,  L.  S.  (&  W.  R.  Co.  90  id.  220; 
Colfv.  C,  St.  P.,  M.  (&  0.  R.  Co.  87  id.  276. 

WiNSLow,  J.  The  defendant  claims  here,  as  it  clairaecl 
below,  that  no  case  was  made  by  the  plaintiflf,  because 
(1)  the  evidence  showed  no  negligence  on  its  part;  (2)  the 
plaintiflPs  intestate  assumed  the  risk;  and  (3)  because  he  was 
guilty  of  contributory  negligence. 
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We  are  unable  to  say,  as  matter  of  law,  that  a  verdict 
should  have  been  directed  upon  either  of  these  grounds^ 
The  evidence  was  entirely  sufficient  to  take  to  the  jury  the 
question  whether  leaving  an  open  ditch  in  a  railroad  yard 
of  the  width  and  depth  of  the  one  in  question,  under  and  at 
the  side  of  the  track  where  switchmen  would  naturally 
walk,  was  not  an  act  of  negligence.  The  evidence  was  ample 
that  such  ditches  did  not  exist  in  the  yards  of  other  compa- 
nies, or  even  in  the  other  Milwaukee  yards  of  the  same  com- 
pany. 

The  question  of  assumption  of  risk  is  one  of  greater  diffi- 
cnlty.  The  ditch  had  existed  in  the  same  condition  for  a 
long  time,  and  the  intestate  was  familiar  with  the  yard. 
There  was  evidence  that  all  or  nearly  all  of  the  switch  rods 
in  the  farm  yard  had  openings  or  ditches  under  them  of  the 
same  general  character  as  the  opening  in  question,  for  the 
purpose  of  giving  free  play  to  the  switch  rod ;  but  there  was 
also  positive  evidence  by  at  least  one  witness  acquainted  with 
the  yard  that  the  openings  under  the  other  switch  rods  were 
much  shallower  than  the  one  in  question.  And  a  number 
of  witnesses  who  testified  to  the  existence  of  similar  open- 
ings at  the  other  switches  admitted  that  the  other  openings 
were  simply  intended  to  allow  free  play  to  the  switch  rod, 
while  the  opening  in  question  constituted  a  part  of  a  con- 
tinoous  ditch  passing  for  a  long  distance  transversely  under 
several  tracks  for  the  purpose  of  draining  the  yard.  The 
evidence  also  clearly  showed  that,  in  the  two  other  yards  of 
the  company  where  the  deceased  spent  the  greater  part  of 
his  time,  there  were  no  such  ditches,  but  that  all  such  drains 
were  covered.  If  the  accident  to  the  plaintiff's  intestate  was 
in  fact  caused  by  his  stepping  into  the  ditch  and  his  foot  be- 
coming wedged  in  between  the  ties,  as  the  condition  of  his 
foot  and  shoe  when  found  may  perhaps  indicate,  it  is  very 
evident  that  the  depth  of  the  ditch  was  one  important  and 
efficient  element  in  working  the  mischief.    A  ditch  two  or 
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three  inches  deep  would  probably  present  no  saoh  possibil- 
ity, or  at  least  only  in  a  comparatively  slight  degree.  Had 
it  been  clear  and  undisputed  that  all  the  switches  in  the  yard 
had  similar  deep  ditches  under  them,  it  might  with  reason 
be  claimed  that  a  man  who  had  worked  for  any  considerable 
time  in  the  yard  would  be  held,  as  matter  of  law,  to  have 
assumed  the  risk.  Paine  v.  Eastern  H.  Co.  91  Wis.  340. 
But  there  being  evidence  tending  to  show  that  the  ditch  in 
question  was  substantially  different  from  the  openings  at  the 
other  switches,  and  the  danger  to  be  apprehended  greater 
in  degree  as  well  as  different  in  character,  it  cannot  be  said, 
as  matter  of  law,  that  the  intestate  assumed  the  risk  because 
he  had  not  seen  and  appreciated  the  special  danger  at  this 
one  switch.  Coif  v.  C,  St.  P.,  M.  c&  0.  JR.  Co.  87  Wis.  273; 
Paine  v.  Eastern  R.  Co.^  supra^  Curtis  v.  C.  cfe  N.  W.  R.  Co. 
«5  Wis.  460. 

Nor  can  it  be  held,  as  matter  of  law,  that  the  deceased  was 
guilty  of  contributory  negligence  because  he  attempted  to 
uncouple  the  cars  while  they  were  slowly  moving.  There 
was  evidence  that  this  method  of  uncoupling  was  well-nigh 
♦universal  in  the  yards  of  the  company  at  Milwaukee,  and 
that  it  had  been  practiced  with  the  knowledge  and  tacit  ap- 
proval of  the  yardmaster  for  years;  and  no  rule  or  regula- 
tion was  shown  to  the  contrary.  So,  under  familiar  principles, 
the  question  became  one  for  the  jury.  Curtis  v.  C.  dk  N.  W. 
R.  Co.j  supra. 

There  were,  however,  two  questions  which  the  defendant 
requested  should  be  incorporated  in  the  special  verdict,  Which 
were  denied,  and  which,  we  think,  should  have  been  sub- 
mitted in  some  form.  These  questions  were  as  follows: 
(1)  "Ought  a  person  of  ordinary  intelligence,  with  the  ex- 
perience of  deceased,  in  the  exercise  of  ordinary  care,  to 
have  observed  the  condition  of  the  roadbed,  switch,  and 
track  at  the  place  in  question,  prior  to  the  day  of  his  injar^'^, 
.and  to  have  known  the  danger  to  be  apprehended  there- 
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from  ? ''  (2)  ^^  Was  the  death  in  qaestion  the  result  of  an 
nnacconntable  accident ? -^ 

The  first  of  these  interrogatories  presents  the  question  of 
assumption  of  risk,  which  was  one  of  the  most  vital  ques- 
tions in  the  case.  It  is  trne  that  it  has  been  held  by  this 
and  other  courts,  and  logically,  we  think,  that  assumption 
of  the  risk  of  unusual  danger  is  a  form  of  contributory  neg- 
ligence. Darcey  v.  Farmer^  Lumber  Co,  87  Wis.  246.  It  is 
true,  also,  that  the  general  question  of  contributory  negli* 
genoe  was  submitted  to  the  jury  in  question  8  of  the  special 
verdict.  Now,  had  the  jury  been  carefully  instructed  upon 
the  question  of  assumption  of  risk,  and  plainly  told  that  it 
was  a  species  of  contributory  negligence,  and  that,  if  they 
found  that  deceased  did  assume  the  risk  of  such  unusual 
danger,  then  he  was  in  law  guilty  of  want  of  ordinary  care,, 
and  the  question  must  be  so  answered,  there  would  probably 
be  no  error  in  refusing  to  submit  the  specific  question  asked 
for,  because  the  issue  would  thus  have  been  covered.  But 
there  were  no  such  satisfactory  and  clear  instructions  on 
this  point  as  to  place  the  jury  in  position  to  appreciate  that, 
in  answering  the  question,  they  were  also  passing  upon  the 
question  of  assumption  of  risk.  While,  as  before  said,  as- 
sumption of  unusual  risk  is  a  form  of  contributory  negli- 
gence, it  is  a  specific  phase  of  such  negligence,  and  is  not 
likely  to  be  so  considered  by  a  jury  without  careful  and  spe- 
cific instructions.  If  not  so  covered,  it  should  in  a  case  like 
the  present  be  submitted  in  a  separate  question. 

The  second  question  asked  and  refused  was  whether  the 
injury  was  the  result  of  a  pure  accident.  This  is  a  case  where 
that  question  should  have  been  submitted.  No  one  saw  the 
injury,  and  the  circumstances  in  evidence  may  well  lead  to 
different  inferences  in  the  minds  of  reasonable  men.  It  may 
well  be  that,  if  this  question  had  been  submitted  with  proper 
instructions,  the  jury  would  have  answered  it  in  the  affirma- 
tive ;  and,  had  such  been  the  answer,  we  are  unable  to  see > 
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how  the  verdict  could  be  disturbed.  Kucera  v.  Merrill  Lumr 
her  Co.  91  Wis.  637. 

There  were  also  errors  in  the  charge  which  should  be  cor- 
rected upon  a  new  trial.  The  jury  were  told  that  proximate 
cause  pieans  ^Hhe  direct  and  immediate  cause."  This  sub- 
ject has  been  so  frequently  and  recently  reviewed  by  this 
court  that  it  is  unnecessary  to  go  over  it  again.  The  true 
rule  will  be  found  stated  in  numerous  recent  cases.  The 
definition  of  ordinary  care  as  "  such  care  as  the  ordinary  per- 
son uses  in  the  transaction  of  the  ordinary  affairs  of  life  "  is 
certainly  inaccurate,  if  not  positively  erroneous.  Duthie  v. 
Washburn,  87  Wis.  231. 

Other  errors  are  assigned,  but  we  do  not  deem  it  necessary 
to  discuss  them. 

By  the  Court —  Judgment  reversed,  and  action  remanded 
for  a  new  trial. 

Marshall,  J.  I  concur  in  the  decision  reversing  the  judg- 
ment of  the  court  below,  but  not  in  all  that  is  said  in  the 
opinion.  In  order  that  my  position  may  appear  when  the 
question  shall  be  hereafter  presented,  I  file  a  separate  opin- 
ion. 

It  is  the  established  doctrine  of  this  court  that  assumption 
of  risk  is  a  form  of  contributory  negligence,  and  therefore 
included  within  that  general  term.  Such  was  the  decision 
most  distinctly  made  in  Powell  v.  Aahlamd  I.  <&  S.  Co.  98 
Wis.  35,  citing  several  previous  decisions  on  the  subject,  to 
which  others  might  be  added.  As  there  said,  no  distinction 
in  fact  exists  between  contributory  negligence  and  assump- 
tion of  risk,  and  those  authorities  that  make  one  only  tend 
to  confusion  and  uncertainty  in  a  most  important  branch  of 
the  law.  That  is  not  the  announcement  of  any  new  doo- 
trine.  It  merely  states  more  distinctly,  perhaps,  than  here- 
tofore, what  has  been  repeatedly  decided,  and  is  in  accord- 
ance with  the  most  reputable  of  the  older  text  writers. 
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Speaking  of  the  sitnation  of  master  and  servant  where  the 
former  subjects  the  latter  to  more  than  ordinar}^  risks,  and 
the  latter  accepts  service  with  the  added  danger,  in  Hazen 
V,  West  Superior  Lumher  Co.  91  Wis.  208,  it  was  said,  in  sub- 
stance: Where  a  defect  or  unusual  danger  is  open  and  ob- 
vious, although  the  employer  may  be  said  to  be  guilty  of 
negligence  in  keeping  his  premises  in  that  condition,  the  em- 
ployee is  also  guilty  of  negligence  in  accepting  service  and 
continuing  in  it  u>nder  the  circumstances.  In  the  second 
American  edition  of  Smith's  work  on  Negligence,  at  pages 
494,  495,  the  text  on  the  subject  of  the  relations  of  the  par- 
ties where  there  is  assumption  of  risk,  is,  in  substance,  as 
follows:  There  is  a  contract  of  mutual  consent  on  both 
sides,  to  accept  the  existing  state  of  things.  The  master  is 
said  to  be  guilty  of  negligence  in  keeping  his  machinery 
in  a  dangerous  state,  and  tfie  servant  is  guilty  of  negligence 
in  accepting  service^  or  in  his  acts,  as  the  case  may  be.  Al- 
though the  master  may  prevent  the  danger  by  ordinary 
care,  still  he  is  not  bound  to  do  so  by  reason  of  the  consent 
of  the  servant  to  the  existing  state  of  things,  and  therefore 
the  servant's  negligence  is  equivalent  to  contributory  neg- 
ligence. How  reasonable  this  doctrine  is,  when  viewed  in 
the  light  of  that  fundamental  principle  of  the  law  of  negli- 
gence, that  it  consists  in  a  departure  from  the  standard  of 
ordinary  care,  as  applied  to  the  conduct  of  any  one  in  the 
performance  of  duty  to  himself  or  another,  as  respects  per- 
sonal safety.  The  fact  that  the  departure  is  a  matter  of 
contract  does  not  militate  at  all  against  its  being  negli- 
gence,—  the  invariable  test  being  whether  the  conduct  is 
consistent  with  ordinary  care.  A  person  may  contract  to 
do  work  under  conditions  more  than  ordinarily  dangerous, 
and  therefore  have  no  right  to  recover  for  injuries  sustained 
by  reason  thereof;  nevertheless,  the  voluntary  submission 
to  the  dangerous  situation  is  negligence,  and,  if  injury  re- 
sultSy  is  contributory  negligence. 
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It  follows  necessarily  that  the  general  question  of  whether 
there  was  want  of  ordinary  care  on  the  part  of  the  plaintifif^ 
which  contributed  to  his  injury,  covered  the  whole  field  of 
efficient  contributory  negligence.  Therefore,  if  the  charge 
was  not  broad  enough  to  properly  explain  the  question,  the 
error  was  in  the  faulty  character  of  the  charge  and  not  in 
failure  to  submit  an  independent  question.  This  <)ourt  ha& 
very  frequently  held  that  mere  failure  to  fully  instruct  on 
a  qujBstion  of  law  is  not  reversible  error,  unless  a  more  full 
and  explicit  instruction  on  the  subject  is  requested  and  re- 
fused. To  hold  otherwise  in  this  case,  to  my  mind,  is  to 
recognize  a  distinction  between  contributory  negligence  and 
assumption  of  risk,  while  we  say,  in  fact,  the  former  in- 
cludes the  latter,  thereby  promoting  the  very  confusion 
which  it  should  be  the  constant  aim  of  courts  to  prevent,  to- 
the  end  that  remedies  in  this  very  important  class  of  cases^ 
which  occupies  a  great  part  of  the  attention  of  courts,  may 
be  administered  with  the  greatest  practicable  economy  and 
certainty. 

My  brethren  say,  had  it  been  clear  and  undisputed  that 
all  the  switches  in  the  yard  had  small  deep  ditches  in  them, 
that  it  might  with  reason  be  claimed  that  a  man  who  had 
worked  for  any  reasonable  time  in  the  yard  would  be  held^ 
as  a  matter  of  law,  to  have  assumed  the  risk.  That  obser- 
vation is  quite  right,  inasmuch  as  in  Paine  v.  Eastern  R,  Co. 
91  Wis.  340,  and  many  other  cases  that  might  be  cited,  this 
court  so  distinctly  held,  though  there  are  cases  that  may  be^ 
read  to  support  a  contrary  doctrine,  and  that  assumption  of 
risk  does  not  appear  from  evidence,  as  a  matter  of  law,  un- 
less it  shows  conclusively  that  the  precise  risk  was  aotitally 
known  and  appreciated.  Cases  that  may  be  so  read  are  ex- 
ceptional, and,  it  may  be  safely  said,  were  not  intended  to- 
go  that  far,  though  it  must  be  admitted  that  the  use  of 
language  to  the  eflfect  that  evidence  does  not  conclusively 
establish  contributory  negligence  unless  it  shows  that  the 
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injured  party  knew  and  appreciated  the  precise  danger,  as 
ia  Dorsey  i).  PhiUvpa  cfe  C.  Const.  Co.  42  Wis.  583,  is  liable 
to  be  80  construed.  There  are  repeated  decisions  of  this 
court,  that  if  a  person  either  knows,  or  by  reasonable  at- 
tention to  his  surroundings  would  know,  the  dangers,  he  is 
remediless  for  any  injury  received  therefrom,  and  that  the 
term,  «  appreciate  the  risk,''  has  no  proper  application  to  a 
person  of  mature  years  and  ordinary  intelligence  and  ex« 
perience,  for  such  person  is  bound  to  both  know  and  appre- 
ciate such  risks.  Said  Mr.  Justice  Pinkkt,  speaking  for  the 
court  in  Saaen  v.  West  Superior  Lumber  Co,  91  Wis.  208 : 
'^  Where  a  defect  or  danger  is  open  and  obvious,  although 
it  exists  in  consequence  of  the  negligence  of  the  employer, 
still,  knowledge  of  it  on  the  part  of  the  employee  of  mature^ 
years  will  be  presumed."  Cases  in  respect  to  minors  or  in- 
experienced persons  are  inapplicable  to  such  situations.  So 
in  Peterson  v.  Sherry  Lwmher  Co.  90  Wis.  83,  in  an  opinion 
sustaining  a  direction  of  a  verdict  for  the  defendant  on  the 
ground  of  assumption  of  risk,  the  court  said,  in  effect,  that 
a  person  of  mature  years  and  experience  in  his  work  is  pre- 
sumed to  know  and  appreciate  all  dangers  obvious  to  a  per- 
son of  ordinary  intelligence  and  prudence  under  the  circum- 
stances. To  the  same  effect  are  Jones  v.  Sutherland^  91  Wis. 
587;  Sweet  v.  Ohio  Coal  Co.  78  Wis.  127;  Stephenson  v,  Dun- 
can^ 73  Wis.  404,  and  many  other  cases  that  might  be  cited. 
Prom  the  foregoing  I  cannot  concur  in  that  part  of  the 
opinion  to  the  effect  that  it  was  a  question  for  the  jury 
whether  the  deceased  knew  and  appreciated  the  danger. 
The  deceased  had  worked  for  months  where  his  duties  re- 
quired him  to  be  frequently,  every  day,  in  the  yard.  He 
was  one  of  the  most  experienced  men  in  the  switching  crew, 
as  he  was  the  foreman  of  it.  Therefore,  within  the  rule 
above  discussed,  in  my  judgment,  as  a  matter  of  law,  he  was 
bound  to  know  and  appreciate  the  dangers  to  which  he  was 
subjected  by  reason  of  the  manner  in  which  the  switches- 
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were  placed.  To  apply  the  rule  to  such  cases,  applicable  to 
minors  and  inexperienced  men,  by  submitting  the  case  to  the 
jury  to  find  whether  the  injured  person  appreciated  the  risk, 
seems  to  violate  a  firmly  established  principle  of  law.  The 
supreme  court  of  the  United  States,  in  Southern  Pacific  R. 
Co,  V,  SeUyy  152  U.  S.  145,  very  recently  dealt  with  this  pre- 
cise question.  The  injured  person  was  not  regularly  em- 
ployed as  a  brakeman  or  switchman,  and  in  that  respect  the 
instant  case  is  much  stronger  for  the  application  of  the  rule 
under  discussion.  He  had  been  in  the  employ  of  the  railway 
company  for  some  time,  and  had  frequently  been  in  the  rail- 
way yard  where  he  was  injured,  whereby  he  had  opportunity 
to  see  that  the  frogs  of  the  switches  were  all  unblocked,  in 
one  of  which,  while  attempting  to  make  a  coupling,  his  foot 
was  caught  and  he  was  thereby  injured.  The  court  held  that 
it  must  be  assumed  that  he  knew  the  condition  of  the  frog, 
and  assumed  the  risk  incident  to  working  in  the  railroad  yard 
in  that  condition. 

From  the  foregoing  it  is  quite  clear  to  my  mind  that  the 
evidence,  even  as  understood  by  my  brethren,  shows  con- 
clusively that  the  deceased  assumed  the  risk  of  the  depres- 
sion in  the  ground  at  the  switch,  which  it  is  claimed  was  the 
cause  of  his  death.  The  danger  was  not  concealed  in  any 
way.  He  must  have  seen  it  if  he  exercised  the  slightest  at- 
tention to  his  surroundings.  On  the  subject  of  whether  the 
open  switch  ditch  was  in  use  universally  in  the  yard,  as  I 
read  the  evidence,  it  is  without  any  substantial  conflict,  bring- 
ing the  case  clearly  within  Paine  v.  Eastern  P.  Co.  91  Wis. 
340. 

It  follows  that  while  I  concur  with  the  reversal,  I  dissent 
from  the  criticism  upon  the  refusal  of  the  trial  court  to  sub- 
mit a  special  question  on  the  subject  of  assumption  of  risk, 
and  from  the  decision  that  the  question  of  contributory  neg- 
ligence was  for  the  jury.  I  think  the  verdict  should  have 
been  directed  for  the  defendant. 
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It  may  be  said  that  the  role,  that  assumption  of  risk  is  a 
defense  to  the  master's  negligence,  is  a  harsh  one,  but  if  so, 
it  being  the  settled  law,  courts  cannot  properly  bend  it  one 
way  or  the  other  to  meet  the  special  hardships  of  particular 
situations.  That  in  cases  of  this  kind  there  is  sometimes  that 
refinement  of  reasoning  and  tendency  to  distinguish,  liable 
to  lead  to  the  belief  that  the  legal  principles  involved  are  so 
elastic  as  to  be  quite  indefinite  and  uncertain,  instead  of  well 
defined  and  rigidly  applied,  is  not  without  some  support,  how- 
ever careful  courts  may  be  to  avoid  it.  But  the  fact  remains 
that  while  the  circumstances  of  cases  must  necessarily  be  dif- 
ferent,  a  principle  of  law  must  govern  all  alike  that  come 
within  it.  That  is  recognized  by  all,  but  all  do  not  under- 
stand the  facts  of  particular  cases  alike;  so,  while  working 
with  the  same  end  in  view,  all  do  not  always  reach  a  com- 
mon judicial  result. 


The  State  bx  eel.  Heiden,  Plaintiff  in  error,  vs.  Ryan, 

Defendant  in  error. 

March  6  —  March  ££,  1898. 

Supi'cme  court:  Jurisdiction  in  habeas  corpua 

8ea  8409,  R  S.  1878,  vests  in  the  supreme  court  and  the  justices 
thereof  exclusive  jurisdiction  to  issue  writs  of  habeas  corpus  to 
inquire  into  the  legality  of  the  detention  of  persons  confined  in 
the  state  prison,  and  that  applies  where  the  detention  is  in  the 
house  of  correction  of  Milwaukee  county  in  lieu  of  in  the  state 
prison  at  Waupun,  under  the  statute  permitting  confinement  in 
Buoh  house  in  lieu  of  such  prison. 
[Syllabus  by  Mabshall,  J.] 

Certioraki  to  review  an  order  of  Hugh  Ryan,  Court  Com- 
missioner in  Milwaukee  counts.     Eeversed. 

One  Peter  Roszcynialla,  while  on  bail  to  appear  at  a  term 
of  the  municipal  court  for  Milwaukee  county  to  answer  to  a 
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charge  of  burglary,  was  duly  sentenced  by  a  justice  of  the 
peace  to  the  house  of  correction  for  the  term  of  six  months 
for  the  offense  of  larceny,  and  was  committed  accordingly. 
The  petitioner,  Fred  Heiden^  was  the  keeper  of  such  house 
of  correction  under  the  official  name  of  Inspector  of  the 
House  of  Correction  of  Milwaukee  County.  While  Rosz- 
cynialla  was  serving  the  sentence  for  larceny,  he  was  taken 
before  the  municipal  court  for  the  county  and  there  pleaded 
not  guilty  to  the  information  filed  against  him  on  the  charge 
of  burglary,  and  was  thereupon  tried  and  convicted  of  such 
offense,  being  represented  from  first  to  last  by  his  attorney, 
and  making  no  objection  to  the  trial  on  account  of  the  fact 
that  he  was  in  custody,  serving  the  sentence  for  larceny. 
He  was  duly  sentenced  on  the  last  conviction  to  the  house 
of  correction  for  the  term  of  two  years,  commencing  No- 
vember 13, 1897,  the  day  such  sentence  was  pronounced,  and 
was  committed  accordingly.  Thereafter,  claiming  that  he 
was  unlawfully  restrained  of  his  liberty  on  the  second  con- 
viction, he  sued  out,  before  the  respondent,  Hugh  Ryan^  as 
court  commissioner  for  Milwaukee  county,  a  writ  of  habeas 
corptMy  on  a  petition  setting  forth  facts  as  aforesaid,  and 
further  facts  to  show  that  the  term  of  imprisonment  for  the 
first  sentence  had  expired.  The  petitioner  produced  Eosz- 
cynialla  in  response  to  the  writ,  and  made  return,  among 
other  things,  that  he  held  him  pursuant  to  a  commitment 
on  the  sentence  for  the  offense  of  burglary.  On  the  hearing 
the  commissioner  determined  that  the  first  sentence  had 
not  expired,  but  that  all  the  proceedings  in  regard  to  the 
second  trial,  and  the  commitment  pursuant  thereto,  were 
void  because  defendant  was  in  custody  at  the  time  of  such 
trial,  serving  the  sentence  for  larceny.  Thereupon  an  order 
was  entered  remanding  Koszcynialla  to  serve  out  the  first 
sentence,  and  that  at  the  expiration  thereof  he  be  discharged. 
He  was  remanded  accordingly,  and  on  petition  of  the  keeper 
of  the  house  of  correction,  setting  up  all  the  facts,  a  writ 
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of  certiorari  was  issued,  requiring  all  the  proceedings  before 
the  commissioner  to  be  certified  to  this  court  for  review. 

For  the  plaintiff  in  error  there  was  a  brief  by  A.  G,  Brazee^ 
district  attorney,  and  a  supplemental  brief  by  Levi  J.  Bilr 
lingsj  for  the  Attorney  General,  and  oral  argument  by  A.  G. 
Umbreit. 

G.  W.  Briggs^  for  the  defendant  in  error.  [No  brief  on 
file.] 

Marshall,  J.  Several  important  questions  are  presented 
for  decision  by  the  briefs  of  counsel,  that  it  would  promote 
the  due  administration  of  justice  to  determine,  most  of  which 
must  remain  for  further  consideration,  however,  because  of 
fhe  conclusion  reached  as  to  the  jurisdiction  of  the  commis- 
sioner. Whether  a  person  can  be  tried  on  one  offense  while 
be  is  serving  a  sentence  for  another,  and  whether,  if  he 
makes  no  objection  to  such  trial  by  proper  plea  in  abate- 
ment or  otherwise,  he  can  thereafter  raise  the  question,  and 
whether  the  court  commissioner  can  act  as  a  court  of  re- 
view  and  vacate  final  orders  and  judgments  of  trial  courts, 
and,  if  the  power  exists,  whether,  in  any  case,  a  wise  admin- 
istration of  the  duties  of  the  position  requires  that  it  should 
not  be  exercised  except  in  cases  of  necessity  growing  out  of 
the  inability  of  the  judge  to  act,  or  inconvenience  in  reach- 
ing him  in  a  particular  case,  are  all  important  questions,  a 
solution  of  which  might  serve  well  the  orderly  and  safe  ad- 
ministration of  justice;  but  they  must  go  unanswered  for 
the  present  for  reasons  disclosed  in  what  follows. 

Under  sec.  4637,  R  S.  1878,  all  offenses  punishable  by  im- 
prisonment in  the  state  prison  are  felonies.  By  sec.  3409, 
R.  S.  1878,  the  exclusive  jurisdiction  to  issue  writs  of  Jidbeas 
corpus^  to  inquire  into  the  legality  of  the  detention  of  per- 
sons confined  in  the  state  prison,  is  vested  in  the  supreme 
eourt  and  the  justices  thereof.  The  constitution  conferred 
jnrisdiction  to  issue  the  writ  upon  the  supreme  court  and  the 
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circuit  courts,  but  the  legislature  was  given  power  to  con- 
fer such  jurisdiction  upon  other  courts  and  judicial  o£Bcers. 
By  the  statutes  of  1849,  jurisdiction  to  issue  the  writ  was 
conferred  upon  justices  of  the  supreme  court,  of  the  circuit 
courts,  and  county  courts.  In  the  statutes  of  1858  court 
commissioners  were  added.  By  ch.  45,  Laws  of  1864,  power 
to  issue  the  writ,  in  cases  of  confinement  in  the  state  prison, 
was  restricted  to  the  supreme  court  and  the  justices  thereof, 
as  now  provided  in  said  sec.  8409.  The  effect  was  to  take 
from  all  courts  and  officers,  except  those  specially  named, 
power  to  issue  the  writ  in  any  case  of  confinement  for  an 
oflfense  of  the  degree  of  felony.  While,  when  the  law  was 
enacted,  there  was  but  one  place  of  confinement  for  persons 
guilty  of  such  offenses,  to  wit,  the  state  prison  at  Waupun, 
it  would  not  seriously  be  contended  but  that  other  places  of 
confinement  for  the  same  grade  of  offenses,  subsequently 
established,  would  be  state  prisons  by  implication  though 
called  by  some  other  name.  The  real  purpose  manifestly 
was  to  limit  the  jurisdiction  more  to  the  purpose  of  the  con- 
finement than  to  'the  place.  As  confinement  in  the  state 
prison  was  solely  a  punishment  for  the  higher  grade  of  of- 
fenses, the  name  of  the  place  satisfied  the  legislative  intent. 
By  ch.  256,  Laws  of  1879,  the  jurisdiction  of  the  circuit 
court  for  Milwaukee  county,  in  criminal  cases,  was  con- 
ferred upon  the  municipal  court  for  such  county.  By  sec. 
2514,  S.  &  B.  Ann.  Stats.,  in  any  case  of  conviction  in  such 
municipal  court,  where  the  punishment  would  otherwise  be 
imprisonment  in  the  state  prison  for  a  term  not  exceeding 
three  years,  the  offender  may  be  sentenced  to  confinement 
in  the  house  of  correction  instead  of  the  state  prison.  As 
to  such  offenses,  the  house  of  correction,  by  the  statute,  is, 
to  all  intents  and  purposes,  a  state  prison. 

The  mere  fact  that  the  offender  may  be  sent  to  the  house 
of  correction,  instead  of  the  state  prison  at  Waupun,  does 
not  affect  in  any  way  the  grade  of  the  offense.    All  the  rea- 
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sons  for  removing  persons  convicted  of  crimes  of  the  grade 
of  felony  beyond  the  reach  of  the  writ  of  habeaa  corpus  is- 
sued by  local  courts  and  officers  apply  just  as  strongly 
whether  the  place  of  confinement  be  the  house  of  correction 
in  Milwaukee  county  or  the  state  prison  at  "Waupun.  To 
hold  otherwise  would  sacrifice  the  obvious  spirit  of  the  stat- 
ute.to  the  letter  of  it.  It  is  not  the  duty  of  the  courts  in 
declaring  the  law  to  do  that,  but  rather,  in  the  light  of  the 
evils  to  be  reached, —  the  objects  to  be  attained, —  to  so  con- 
strue it  as  to  give  it  effect  according  to  the  legislative  intent, 
so  far  as  that  can  be  done  without  violence  to  its  language. 
To  accomplish  that  end  the  terms  of  the  law  can  be  given 
a  literal,  a  liberal,  or  a  strict  construction,  as  to  the  court 
may  seem  best  calculated  to  carry  out  the  real  purpose  of 
the  lawmakers.  Ogden  v.  Glidden^  9  Wis.  46;  Blwnt  v. 
Walker^  11  Wis.  334;  Glarh  v.  Janeaville^  10  Wis.  136. 

True,  there  is  reason  for  saying  the  construction  we  give 
to  sec.  3409,  R.  S.  1878,  conflicts  with  the  literal  sense  of 
words  in  which  there  is  no  obscurity,  but,  as  said  in  eflfect 
by  an  eminent  writer  on  statutory  construction,  uncertainty 
of  sense,  requiring  judicial  construction,  does  not  always 
spring  from  uncertainty  of  expression.  Words  may  be  plain, 
yet  their  literal  meaning  lead  to  such  consequences  that 
courts  must,  necessarily,  violate  the  letter  in  order  to  reach 
the  real  spirit  of  the  law  and  give  efifect  to  the  legislative 
will.  The  legislative  idea,  if  it  can  be  gathered  from  the 
language  used,  by  all  the  light  to  which  the  judicial  mind 
may  properly  resort,  is  as  much  within  and  a  part  of  the 
law  as  if  it  were  literally  expressed.  People  ex  reL  Atfy 
Oen,  t?.  Utica  Ins,  Co,  15  Johns.  379;  Indianapolis  &  St.  Z. 
jB.  Co.  v.  Borsty  93  U.  S.  300.  Vattel  says:  "  It  is  not  allow- 
able to  interpret  what  has  no  need  of  interpretation.  When 
the  meaning  is  evident  and  leads  to  no  absurd  conclusion, 
there  can  be  no  reason  for  refusing  to  admit  the  meaning 
which  the  words  naturally  represent.     To  go  elsewhere  in 
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isearch  of  conjecture  in  order  to  restrict  or  extend  the  act 
would  be  to  attempt  to  elude  it.  Such  a  method,  if  once 
admitted,  would  be  exceedingly  dangerous,  for  there  would 
be  no  law  however  definite  and  precise  in  its  language,  which 
might  not,  by  interpretation,  be  rendered  useless.'*  This 
sound  doctrine  is  recognized  by  this  and  all  courts  {Gilbert 
V.  Dutruit^  91  Wis.  661),  and  it  supports  the  construction  we 
give  to  the  law  in  question. 

While  the  meaning  of  the  words  "confined  in  the  state 
prison,"  generally  speaking,  is  evident,  to  hold  to  the  literal 
meaning  of  the  term  would  lead  to  a  most  absurd  conclusion ; 
so  we  are  not  only  permitted,  but  required,  to  search  for 
some  other  meaning  which  is  reasonable  in  order  to  avoid 
that  result  and  give  that  effect  to  the  law  obviously  intended. 
No  serious  diflBculty  in  that  regard  is  encountered  when  we 
apply  that  other  rule,  laid  down  in  Harrington  v.  Smithy  28 
Wis.  43,  and  so  often  referred  to  and  applied  by  this  court : 
"  The  true  rule  for  the  construction  of  a  statute  is  to  look  to 
the  whole  and  every  part  of  it,  to  the  apparent  intention  de- 
rived from  the  whole,  to  the  subject  matter,  to  the  effect  and 
consequences,  the  reason  and  spirit  of  the  law,  and  thereby 
ascertain  the  true  meaning  of  the  legislature,  though  the 
meaning  so  ascertained  conflict  with  the  literal  sense  of  the 
words."  \ 

By  t7i4  Court —  The  order  of  the  commissioner  is  reversed, 
and  the  proceedings  remanded  with  directions  to  dismiss  the 
writ  of  habeas  corjpua  as  improvidently  granted. 


Wis.]  JANUAET  TERM,  1898.  129 


Hennessj  va  Douglas  County  and  another. 
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Appellants. 

January  11-^  April  IS,  1898. 

Municipal  corporations:  Superior  city  charter:  Assesisments  for  street 
improvements:  Notice:  Constitutional  law:  Due  process. 
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1.  Where  a  city  charter  i:equire8  assessments  for  street  improvements 
to  be  made  according  to  the  benefits  accruing  to  the  several  lots, 
a  report  of  the  board  of  public  works  of  such  city  that  they  have 
assessed  the  lots  benefited  by  such  improvements  according  to  ben- 
efits shows  a  compliance  with  the  charter,  although  it  may  also  ^^^ 
show  that  the  apportionment  to  lot  owners  was  according  to  the 
number  of  front  feet  owned  by  them  respectively,  abutting  on  the 
street.  An  apportionment  according  to  front  feet  is  not  neces- 
sarily erroneous.    Hayes  i\  Douglas  Co,  92  Wi&  429,  distinguished. 

H  That  an  assessment  was  ordered  only  on  property  fronting,  abutting,' 
and  adjacent  to  a  certain  street  for  improvements  thereon,  does 
not^  as  a  matter  of  law,  unduly  limit  the  district  benefited,  in  the 
absence  of  proof  that  there  was  any  outside  of  that  limit  which 
would  be  benefited. 

Si  The  charter  of  the  city  of  Superior  does  not  require  the  published 
notice  of  the  determination  of  the  amount  of  assessments  for  street 
improvements  to  be  made  against  lands  benefited  to  have  any 
particular  address.  It  will  be  sufficient  if  addressed  to  all  whom 
it  may  concern. 

4  Proceedings  for  levying  sewer  assessments  in  accordance  with  pro- 
visions in  the  city  charter  requiring  the  publication  of  notices 
showing  a  plan  of  sewerage;  the  order  of  the  council  for  the  con- 
struction of  the  sewer  when  the  contract  therefor  has  been  let; 
the  opportunity  given  to  the  lot  owner  to  pay  the  assessment  or 
have  bonds  issued;  and  the  placing  of  the  assessment  on  the  tax 
list,  are  not  subject  to  objection  as  being  a  taking  of  property 
without  due  process  of  law. 

5.  Assessments  for  the  building  of  sidewalks  are  valid  if  made  in  pur- 
suance of  the  city  charter,  although  that  does  not  provide  for  the 
giving  of  any  notice  of  the  proceedings  to  lot  owners  except  the 
annual  entry  in  the  tax  rolls. 

^  In  respect  to  lots  to  be  assessed  for  street  improvements,  the  term 
"adjacent"  means  "lying  near,  close  to,  or  contiguous,  but  not 
actually  touching,"  while  the  term  "adjoining"  indicates  that 
they  are  ''so  joined  or  united  that  no  third  body  intervenes." 
Vol,  99—9 
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Appkal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  A.  J.  Vinjb,  Circuit  Judge.  Affirmed  in  part;  re- 
versed in  pa/rt. 

The  facts  are  stated  in  the  opinion. 

E.  H.  Orace  and  R.  G.  Sloan^  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Knowlea  dk  Wilr 
soTiy  and  oral  argumeilt  by  Geo.  JP.  Knowlea. 

PiNNBT,  J.  The  plaintiff,  the  owner  of  a  large  number  of 
vacant  and  unimproved  lots  in  the  city  of  Superior,  brought 
this  action  to  set  aside  various  tax  certificates  of  sale  belong- 
ing to  the  county  of  said  lots  for  general  taxes  for  different 
years,  on  the  ground  of  illegality  of  the  assessments  for  the 
years  in  which  the  taxes  were  imposed,' whereby  his  property 
had,  as  he  alleged,  been  subjected  to  an  excessive  burden. 
The  action  was  also  brought  to  set  aside  various  special  as- 
sessments for  street  improvements,  sewers,  and  sidewalks^ 
alleged  to  be  illegal  and  void.  The  answer  denied  the  alle- 
gations of  the  complaint  specifically,  and  alleged  that  all 
such  proceedings,  taxes,  and  assessments  were  regular  and 
valid.  The  defendants  pleaded  the  several  bars  and  statutes 
of  limitations  contained  in  the  city  charter,  and  the  limita- 
tion of  one  year  prescribed  by  sec.  1210A,  S.  &  B.  Ann.  Stats. 
At  the  trial  it  appeared  that  the  general  assessments  for  the 
years  1892  and  1893  should  be  set  aside,  and,  to  avoid  the 
necessity  of  reassessment  for  those  years,  certain  computa- 
tions and  stipulated  reductions  were  made,  whereby  certain 
sums  were  to  be  paid  by  the  plaintiff  as  a  condition  of  relief 
as  to  said  general  taxes  and  tax  certificates,  and  all  questions 
in  relation  thereto  were  thus  eliminated  from  the  case. 

By  the  final  judgment  appealed  from  by  the  defendants 
the  court  set  aside  certain  street-paving  taxes,  namely,  the 
P  street  paving  taxes,  the  AVest  Fifth  street  paving  taxes, 
the  West  Seventh  street  paving  taxes,  certain  sewer  taxes, 
and  certain  sidewalk  taxes.    The  appellants  assign  for  error 
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the  decision  of  the  court  setting  aside  the  said  special  taxes 
and  assessments,  insisting  that  they  should  have  been  sus« 
taiaed. 

The  court  found,  among  other  things,  that  all  notices  and 
orders  required  by  the  charter  to  be  published  or  posted  in 
relation  to  said  proceedings,  and  set  forth  in  the  findings, 
were  duly  and  regularly  published,  and  all  proceedings  re- 
lating to  said  taxes  and  assessments,  except  as  set  forth  in 
said  findings,  were  and  are  legal,  valid,  and  sufficient;  and 
that  no  other  evidence  had  been  introduced  or  objections 
urged  to  set  aside  said  special  taxes  or  assessments,  except 
as  so  shown  and  set  forth. 

The  special  assessments  for  improvements  by  paving  streets 
involved  are  for  such  improvements  on  P  street.  West  Fifth 
street,  and  West  Seventh  street.    The  points  in  relation  to 
said  assessments  are  substantially  the  same,  and  the  plaintiff 
contended  that  they  were  all  made  in  the  same  manner  and 
had  a  common  vice,  namely,  that  in  each  case  the  whole 
amount  of  benefits  assessed  for  the  entire  improvement  had 
been  divided  by  the  number  of  feet  fronting  on  the  improve- 
ment, and  that  the  benefit  to  each  front  foot  so  found,  mul- 
tiplied by  the  number  of  front  feet  on  each  parcel,  produced 
the  benefit  which  was  assessed  against  such  parcel,  and  that 
it  nowhere  appeared  that  the  board  which  made  the  assess- 
ment had  considered  and  passed  upon  all  questions  made 
material  by  the  statute;  that  nothing  was  shown  upon  the 
face  of  the  proceedings  to  indicate  that  the  result  at  which 
the  board  of  public  works  had  arrived  was  other  than  that 
the  assessments  were  according  to  the  front-foot  rule,  and 
that  they  were  therefore  the  same  in  substance  as  in  the 
case  of  Hayes  v.  Douglas  Co.  92  Wis.  429,  and  were  void 
under  that  decision.    These  assessments  were  made  under 
the  charter  of  1891,  differing  in  its  provisions  from  the  char- 
ter of  1889,  under  which  the  decision  in  Hayes  v.  Douglas 
Go.  was  made. 
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Sec.  117  of  the  charter  [Laws  of  1891,  ch.  124]  provides 
that  the  opening,  grading,  paving,  or  improvement  of  any 
street  "  shall  be  chargeable  to  the  lots  or  parcels  of  land 
benefited  thereby,  in  proportion  to  the  benefits  secured 
thereto." 

It  is  provided  by  sec.  119  that  "  before  any  established 
grade  shall  be  changed  or  any  work  shall  be  ordered  done 
on  any  streets,  in  whole  or  in  part  at  the  expense  of  the 
ahutting  or  adjaoeni  real  estate,  the  board  of  public  works 
shall  view  the  premises  and  determine  the  damages  and  ben- 
efits which  will  accrue  to  each  parcel  of  such  real  estate  by 
such  change  or  alteration  of  grade;  the  entire  cost  of  the 
contemplated  work  or  improvement  on  the  street,  the  bene- 
fits and  damages  that  will  accrue  to  the  several  parcels  of 
such  real  estate  by  such  work  or  improvement,  and  the 
amount  that  should  he  assessed  under  the  provisions  of  this 
chapter,  to  each  parcel  of  such  real  estate  to  be  benefited, 
as  henefits  accruing  thereto  by  such  contemplated  work  or 
improvements." 

The  board  is  required  to  make  and  file  in  their  office  a 
report  showing  their  determination  of  the  questions  required 
to  be  considered  by  them  under  the  provisions  of  said  sec- 
tion ;  and  it  is  provided  by  sec.  121,  that  notice  shall  be  given 
by  said  board  by  publication  in  the  official  newspaper  of  the 
city,  at  least  once  in  each  week  for  two  successive  weeks, 
that  such  report  is  open  for  review  at  their  office,  and  that 
on  a  da}''  and  hour  named  therein  .the  board  will  be  in  session 
to  hear  all  objections  that  might  be  made  to  said  report ; 
that  no  irregularity  in  the  form  of  said  report  or  of  said  no- 
tice should  affect  the  validity  of  the  same,  if  it  fairly  con- 
tained the  information  required  to  be  conveyed  thereby.  At 
the  times  specified  the  board  is  required  to  hear  all  parties 
interested  who  might  appear  for  that  purpose,  and  to  reduce 
to  writing  all  objections  that  might  be  made,  and  all  evi- 
dence that  might  be  offered,  to  sustain  the  same,  and  is  given 


Wis.]  JANUAEY  TERM,  1898.  133 

Hennessy  vs.  Dougliis  County  and  another. 

power  to  review,  modify,  and  correct  said  report  as  they 
shall  deem  just,  and  thereupon  a  complete  and  final  report 
shall  be  made  and  filed  with  the  city  clerk,  together  with 
all  objections  and  evidence  taken  before  them  to  sustain  the 
same,  with  proof  of  publication  of  the  said  notice ;  and  it  is 
provided  that  no  irregularity  in  the  form  of  the  report  or 
manner  of  conducting  the  proceedings  of  the  board  should 
affect  the  legality  of  such  report.  The  city  clerk  is  required 
to  file  the  same,  and  at  the  next  meeting  of  tbe  council 
thereafter  to  notify  the  council  thereof,  and  the  council  may 
take  such  action  on  the  same  as  it  may  deem  advisable.  If 
no  action  is  taken  by  the  council,  the  report  should  be  deemed 
confirmed. 

Sec.  123  provides  that,  subject  to  the  limitations  men- 
tioned, the  common  council,  through  the  board  of  public 
works,  "  may  determine  the  amount  to  be  paid  by  tbe  real 
estate  to  be  benefited  a«  henefita  on  account  of  the  improve- 
ment of  the  street,  and  the  amount  that  shall  be  paid  by  the 
city  at  large.'* 

Sec.  124  provides  that  when  the  report  of  the  board  of 
public  works,  as  made  by  them,  or  as  changed  or  modified, 
has  been  confirmed,  the  city  clerk  shall  publish  notice  in  the 
official  newspaper  of  the  city  once  in  each  week  for  two  suc- 
cessive weeks  that  a  final  determination  has  been  made  as 
to  the  damages  that  will  accrue  to  the  real  estate  abutting 
on  the  street,  in  case  of  change  in  the  establishment  of  the 
grade,  or  the  benefits  to  be  assessed  to  the  real  estate  to  be 
benefited  in  case  of  any  proposed  improvement;  provided, 
that,  in  case  the  contract  was  let  for  less  than  the  whole 
amount  of  the  benefits  assessed,  the  board  of  public  works 
might  reduce  the  same  to  the  actual  cost  of  the  work. 

By  sec.  125  the  owner  of  any  parcel  of  land  mentioned  in 
such  notice,  feeling  himself  aggrieved  by  reason  of  the  de- 
termination made,  might  appeal  within  twenty  days  there- 
after to  the  circuit  court,  and  provision  was  made  for  the 
trial  and  disposition  of  said  appeal. 
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By  see.  126  it  was  provided  that  the  appeal  given  by  sec. 
125  from  the  report  of  the  board  of  public  works,  as  con- 
firmed by  the  common  council,  should  be  the  only  remedy 
of  the  owner  of  any  parcel  of  land,  or  any  person  interested 
therein,  affected  by  said  improvement,  for  the  redress  of  any 
grievance  he  might  have  by  reason  of  making  such  improve- 
ment, or  by  reason  of  the  change  of  any  established  grade 
covered  by  said  report. 

The  preliminary  report  of  the  board  of  public  works  in 
the  matter  of  the  P  street  improvement  was  that,  in  com- 
pliance with  the  resolution  passed  by  the  common  council, 
May  23,  1891,  "  ordering  this  board  to  view  the  property 
fronting  and  abutting  to  P  street,  between  Bay  street  and 
West  Seventh  street,"  to  determine  the  entire  cost  of  paving 
said  street  between  said  points,  and,  further,  to  determine 
the  lenefita  cmd  damages  accruing  to,  and  the  amount  that 
should  he  assessed  to,  each  lot  or  parcel  of  land  heneJUed 
by  reason  of  such  improvement,  on  the  18th  day  of  June, 
1891,  they  did  view  the  said  property,  and  had  determined 
the  entire  cost  of  said  proposed  improvement,  and  had  fur- 
ther "  determined  the  damages  and  heneJUs  which  will  accrue 
to,  and  the  amount  which  should  he  assessed  as  henefits  to, 
each  said  lot,  piece,  or  parcel  of  said  real  estate  by  reason 
of  said  proposed  improvement;"  that  their  determination 
upon  all  of  said  matters  was  fully  set  forth  in  the  schedule 
thereto  attached. 

The  final  and  corrected  report  was  made  July  9, 1891,  re- 
citing the  reference  to  the  board  of  public  works;  stating, 
also,  that  they  had  viewed  the  premises  frontmg^  ahutting 
upon^  a/nd  adjacent  to  P  street  between  the  points  named, 
and  determined  the  entire  cost  of  paving  and  otherwise  im- 
proving the  said  street,  and  the  henefits  and  damxiges  accra- 
ing  to,  and  the  amount  that  should  be  assessed  as  henefits 
against,  said  property  benefited  between  said  points  by  rea- 
son of  said  proposed  improvements.  It  recited,  also,  that 
they  had  viewed  the  said  premises  on  the  18th  of  June, 


Wis.]  JANUARY  TERM,  1898.  135 

•- — — ^ —  . 

Hennessy  vs.  Douglas  Ck>uiit7  and  another. 

1891,  and  bad  on  that  day  made  their  preliminary  report  as 
hereinbefore  stated;  that  notice,  proof  of  publication  of 
which  was  thereto  attached,  was  issued  by  said  board,  and 
published  in  the  ojQScial  newspaper  of  the  city,  advising  all 
persons  owning  property  between  said  points  that  said  re- 
port was  on  file  in  the  office  of  the  board  of  public  works, 
and  would  be  open  for  review  for  a  period  of  twenty  days 
from  the  date  of  the  notice;  and  that  on  the  9th  day  of 
July,  1891,  from  10  o'clock  to  11  o'clock  a.  m.,  the  board 
would  be  in  session  to  hear  any  and  all  objections  that 
might  be  raised  to  said  report  or  to  anything  therein  con- 
tained ;  that  at  said  time  the  board  was  in  session  one  hour 
for  said  purpose,  and,  no  objection  having  been  raised  to 
said  report,  the  board  thereupon,  on  said  day,  made  its  com- 
plete and  final  report  on  all  of  said  matters,  and  filed  the 
same  with  the  city  clerk;  that  the  determination  of  the 
board  upon  all  of  said  matters  was  therein  set  forth  in 
the  schedule  thereto  annexed  and  made  a  part  thereof,  which 
was  accompanied  with  a  plat  showing  the  situation  of  the 
property,  from  which  it  appeared  that  all  lots  fronting  on 
P  street,  except  those  in  block  81,  were  assessed  at  a  uni- 
form sum  of  $425.48,  and  had  a  front  on  the  street  of  125 
feet,  so  it  would  appear  that  the  assessment  was  about  $3.45 
per  front  foot;  that  block  31  had  290  feet  front,  and  was 
assessed  for  $1,355.03,  or  about  $4.67  per  front  foot,  as  was 
contended  by  the  plaintiff. 

In  respect  to  the  paving  of  West  Fifth  street  and  West 
Seventh  street,  the  proceedings,  and  preliminary  and  final 
reports,  were  substantially  the  sams  as  in  respect  to  P  street, 
except  that  the  plats  and  schedules  tended  to  show  that  the 
proportion  of  the  entire  benefits  assessed  to  each  lot  as  ben- 
efits corresponded  with  the  number  of  feet  front  of  each  lot 
fronting  on  the  street,  and  was  coincident  with  the  area  of 
the  lots.  In  the  improvement  on  P  street  the  lots  are  60x135, 
the  length  of  the  lots  abutting  on  the  side  of  the  street,  and 
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in  assessing  benefits  the  board  apparently  determined  that 
one  half  of  the  block  was  benefited,  and  placed  an  assess- 
ment on  three  lots  in  the  block  as  abutting  on  and  adjacent 
to  the  street.  On  West  Fifth  street  the  lots  were  20x135 
and  60x135,  the  width  or  end  abutting  on  the  street,  while 
the  lots  extended  back  to  the  center  of  the  block.  As  ta 
the  West  Seventh  street  paving,  the  location  of  the  lots  in 
respect  to  the  street  is  substantially  the  same  as  in  the  West 
Fifth  street  assessment. 

The  effect  of  the  statute  thus  stated,  is  that  the  reports  of 
the  board  of  public  works,  preliminary  and  final,  as  con- 
firmed by  the  council,  determine  the  limits  of  the  assessing 
or  taxing  district  as  to  each  improvement  ordered,  and  in 
each  instance  it  consists  of  the  ahutting  or  adjacent  real  es- 
tate benefited  by  the  improvement,  and  within  the  limits 
of  each  such  district  the  board  of  public  works  determined 
and  reported  the  henefiU  and  damages  which  would  accrue 
to  the  several  parcels  of  such  real  estate  by  such  work  or 
improvement,  and  the  amount  thB,t  should  be  assessed,  under 
the  provisions  of  the  charter,  to  each  parcel  of  such  land 
abutting  on  or  adjacent,  to  be  benefited,  as  benefits  accruing^ 
thereto  by  such  contemplated  work  or  improvement.  The 
action  of  the  board  of  public  works,  and  of  the  common 
council  in  confirming  the  same,  determined  the  extent  of 
such  assessment  districts  and  the  amounts  to  be  charged  or 
assessed  as  iencfits  against  the  lots  benefited,  and  was  con- 
elusive,  subject  to  alteration  on  appeal  as  specified  in  the^ 
charter;  the  action  of  the  board  of  public  works  and  com- 
mon council  in  relation  to  said  matters  being  of  a  quasi  leg- 
islative character.  Teegarden  v.  liacine^  56  Wis.  645.  Not 
only  the  real  estate  abutting  on  the  street,  but  adjacent  real 
estate,  may  be  included  in  such  taxing  district,  and  so  as- 
sessed for  the  contemplated  work  and  improvement.  "  Ad- 
jacent "  signifies, in  this  connection,  "lying  near,  close  to,  or 
contiguous,  but  not  actually  touching."    The  distinction  be- 
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tween  "adjacent"  and  •* adjoining"  seems  to  be  that  the 
former  implies  that  the  two  bodies  are  not  widely  separated, 
though  they  may  not  actually  touch,  while  "adjoining"  in- 
dicates that  they  are  so  joined  or  united  that  no  third  body 
intervenes.  Anderson,  Law  Diet. ;  Elliott,  Eoads  &  S.  391 ;. 
Massing  v.  Ames,  37  Wis.  651,  652.  The  word  "  adjoining," 
in  its  etymological  sense,  means  touching  or  contiguous,  as 
distinguished  from  lying  near  or  adjacent.  Holmes  v.  Car- 
ley,  31  N.  T.  289;  In  re  Ward,  52  N.  Y.  397.  There  is  noth- 
ing in  the  statute  that  required  the  length  of  the  lot  f rontago 
on  the  street,  in  whole  or  in  part,  or  the  area  of  lots  abut- 
ting thereon  or  adjacent  thereto,  to  be  stated  or  included  in 
the  report  of  the  board  of  public  works. 

It  was  argued  on  behalf  of  the  plaintiff  that,  because  the 
words  "  feet  front "  and  "  number  of  feet  per  lot "  appear  in 
the  tabulation  and  schedules  annexed  to  the  reports,  the 
benefits  assessed  were  coincident  with  the  area  of  the  lots  or 
number  of  feet  frontage,  and  hence  that  the  assessment  of 
benefits  was  made,  as  in  the  case  of  Hayes  v.  Douglas  Co.  92 
Wis.  429,  according  to  the  front-foot  rule,  and  that  thereby 
the  positive  statements  in  the  certificates  and  reports  of  tho 
board  of  public  works  that  the  assessment  was  made  ac- 
cording to  the  henefits  secured  to  each  lot  assessed  were  re- 
butted and  overcome,  inasmuch  as  the  entire  assessment  in 
front  of  any  lot  or  parcel,  divided  by  the  number  of  feet 
frontage,  produced  a  uniform  sum,  assumed  to  be  the  rato 
of  the  assessment  per  front  foot.  In  the  case  of  Hayes  v. 
Douglas  Co.  the  assessment  showed  that  the  amount  assessed 
against  each  lot  corresponded  in  like  manner  with  the  num- 
ber of  feet  fronting  on  the  street  improved,  but  that  case  is 
clearly  distinguishable  from  the  present.  The  evidence  of 
the  engineer  there  was  that  the  general  method  of  making 
assessments  was  to  take  the  whole  number  of  feet  frontage 
on  the  street,  and  divide  the  cost  by  the  number  of  feet,  and 
assess  it  at  so  much  per  foot;  and  this  was  sustained  by  the 
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testimony  of  other  members  of  the  board  of  public  works. 
There  is  no  such  evidence  in  the  present  case,  but  the  infer- 
ence is  attempted  to  be  drawn  from  the  data  stated  that  the 
assessments  here  in  question  were  made  according  to  the 
same  erroneous  rule.  In  that  case  the  court  found  as  a  fact 
that  ^^  the  amount  to  be  assessed  back  as  benefits  per  front 
foot  was  found  ly  dividing  the  entire  coat  of  the  improve- 
ment by  the  number  of  feet  frontage  on  both  sides  of  that 
part  of  the  street  or  avenue  to  be  improved."  The  reports 
did  not,  as  in  the  present  case,  certify  or  assert  that  the 
assessment  was  according  to  the  lenefita  accruing  to  such  lot 
or  parcel  of  real  estate  by  such  improvement. 

The  validity  of  these  assessments  is  to  be  determined  from 
what  appears  upon  the  face  of  the  proceedings,  substantially 
as  if  on  a  demurrer  thereto.  No  extrinsic  evidence  of  in- 
validity is  relied  on.  They  must  be  held  valid  if  upon  their 
face  the  statutory  power  has  been  substantially  complied 
with.  In  order  to  sustain  the  assessments,  it  must  appear 
aflBrmatively  that  they  have  been  made  in  substantial  com- 
pliance with  the  authority  given  by  the  charter.  Hayes  v. 
Douglas  Co,  92  Wis.  44:1,  and  cases  cited.  In  that  case  it 
was  said:  ^^  When  it  is  required  that  the  assessment  shall  be 
according  to  benefits  accruing  to  each  parcel,  an  assessment 
by  the  frontage  rule  does  not  show  affirmatively  a  compli- 
ance with  the  statute.  While  such  an  assessment  is  not 
necessarily  erroneous,  it  is  presumed  to  be  so  unless  the  re- 
turn shows  that  the  board  has  considered  that  matter,  and 
finds  that  the  benefits  are  in  the  proportion  of  the  frontage 
of  each  parcel." 

The  reports  under  consideration  appear  to  fully  satisfy 
the  requirements  of  the  rule  thus  stated,  for  they  show  that 
the  assessment  is  according  to  the  henefita  secured  to  each  lot 
or  parcel,  and  must  therefore  necessarily  be  correct.  The 
positive  statements  therein  contained  cannot  be  avoided  by 
mere  arguments  or  ingenious  inferences.    We  do  not  think 
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that  the  final  reports  of  these  assessments  show  that  they 
were  made  on  the  front-foot  rule  or  according  to  the  area, 
and  the  inference  attempted  to  be  drawn  to  that  effect  is  not 
Justified,  we  think,  by  the  record.  The  reports  show  definite 
assessments  for  definite  amounts  upon  certain  specified  lots 
for  the  amount  of  benefits  accruing  to  such  lots  or  parcels 
for  such  improvement.    This  averment  is  clear,  direct,  and 
certain,  and  there  is  nothing  to  furnish  ground  for  any  other 
inference.    The  language  used  shows  that  the  amounts  so 
assessed  were  apportioned  upon  and  according  to  ienejits  ac- 
crued.   It  is  enough,  we  think,  that  the  return  shows,  by 
inclusive  statement,  that  the  action  of  the  board  was  within 
the  law.    It  was  not  necessary  to  go  further,  and  show,  by 
exclusive  or  negative  averment,  that  no  possible  or  probable 
cause  of  invalidity  intervened,  or  that  no  other  property  was 
benefited  by  the  improvement.  The  reports,  preliminary  and 
final,  show  that  the  board  of  public  works  did  consider  the 
matter  of  what  property  abutting  on  or  adjacent  to  the 
streets  in  each  case  was  or  would  be  benefited  by  the  im- 
provement, and  formed  the  taxing  district  accordingly,  and 
as  to  each  parcel  or  lot  the  amovnt  of  such  benefit.    This 
embraced  the  entire  matter  submitted  to  them,  and,  in  the 
absence  of  evidence  to  the  contrary,  is  conclusive  that  the 
assessments  were  upon  the  basis  of  benefits  actually  accru- 
ing, and  not  upon  or  by  any  rule  or  method  that  would  pro- 
duce any  different  result.   In  O^Eeilley  v.  Kingston^  114  N.  Y. 
441,  448,  where  it  appeared  that  the  assessors  "  reached  the 
conclusion  that  the  tax  should  be  apportioned  among  the 
owner»of  the  real  estate  bordering  upon  the  street,  according 
to  the  number  of  feet  front  owned  bv  each  individual,"  the 
conrt  said :  "  This  is  not  necessarily  an  erroneous  principle,  if 
it  was  their  judgment  that  each  owner  was  benefited  in  that 
proportion.     On  the  other  hand,  it  may  be  the  most  just  and 
equitable  of  any  that  could  be  adopted."    In  re  CrugeVy  84 
IS".  T.  619;  In  re  Eager,  46  N.  T.  100. 
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In  determining  what  lots  or  parcels  of  land  abutting  on 
or  adjacent  to  the  street  were  benefited,  and  the  amount  of 
such  benefits  in  each  instance,  the  board  acted  judicially, 
and  upon  actual  view  of  the  premises.  Consequently  their 
judgment  on  the  question  cannot  be  here  reviewed,  unless 
they  acted  upon  an  erroneous  principle  in  making  the  assess- 
ment. It  is  enough  if  it  is  stated  in  their  report  or  assess* 
ment  that  it  was  made  upon  tb^  basis  of  benefits  accruing^ 
as  the  law  required,  in  which  case  it  could  not  be  wrong. 
The  several  assessments  were  for  benefits  accruing  to  each 
of  the  lots  named  in  the  report  by  reason  •of  the  improve- 
ment. The  fact  that  in  the  report  the  board  gave  the  front- 
age of  the  lots  upon  the  street,  or  that  they  assessed  upon 
each  lot  the  exact  cost  of  the  improvement  in  front  of  the 
same,  will  not,  of  itself,  vitiate  the  assessment.  A  report 
that  the  board  had  assessed  the  expense  of  the  improvement 
according  to  the  front  foot,  without  finding  that  the  special 
benefits  were  in  that  proportion,  would  not  be  in  compliance 
with  the  law.  Cooley,  Taxation  (1st  ed.),  454.  In  Spring- 
field  V.  Sale^  127  111.  360, 363,  where  the  commissioners  gave 
the  frontage  of  the  lots  upon  the  street,  and  they  assessed 
against  each  lot  the  exact  cost  of  the  improvement,  it  was 
held  that  that  would  not  of  itself  vitiate  the  assessment,  and 
the  court  said:  "It  would  seem  that  the  commissioners  de- 
termined that  the  benefit  to  the  lots  was  equal  to  the  cost 
of  the  sewer  in  front  of  the  same,  and  charged  the  amount 
thereof  upon  such  lot.  If  so,  it  is  impossible  for  us  to  say 
that  the  assessment  was  not  fairly  and  impartially  made  for 
benefits  accruing  to  said  lots.  "What  basis  for  ascertaining 
benefits  shall  be  adopted  by  the  commissioners  is  not  pre- 
scribed by  law."  Nor  does  the  charter  in  the  present  in- 
stance furnish  any  rule  on  the  subject,  other  than  that  the 
assessment  shall  be  according  to  the  benefits  accruing  to  the 
property.  In  State  v.  Comm'ra  of  Streets  <&  Sewers^  38  N.  J. . 
Law,  195,  it  was  held  that  an  assessment  for  a  street  or 
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sewer,  so  apportioned  on  the  lands  that  it  happens  to  be  co- 
incident with  the  proportion  of  area  of  those  lands,  may,  like 
an  assessment  on  frontage,  bo  according  to  the  rule  of  bene- 
fits as  established  by  law,  and,  if  commissioners,  acting  under 
that  rule,  so  find  and  assess  property, —  that  is,  if  they,  in 
assessing  property  specifically  benefited  under  the  proper 
rule  for  such  assessments,  find  that  the  area  or  frontage  of 
the  assessable  property  corresponds  with  the  benefits  to  such 
property, —  it  would  be  a  proper  assessment  and  sustainable, 
in  the  absence  of  evidence  to  show  an  error  in  judgment; 
and  that  the  mere  fact  that  an  assessment  laid  on  property 
peculiarly  benefited  in  proportion  to  benefits,  and  limited 
thereto,  corresponds  with  area  or  frontage,  will  not  overturn 
such  assessment. 

Objection  is  taken  to  the  proceedings  forming  the  taxing 
districts,  that  they  were  limited  to  a  locality  not  contem- 
plated by  the  charter,  in  that  the  board  of  public  works,  as 
in  the  case  of  West  Fifth  street,  where  the  board  was  or- 
iiered  to  view  the  property yron^in^,  abutting ^  and  adjacent 
to  said  street  between  certain  points,  unduly  limited  the  ex- 
tent of  the  district,  in  that  the  territory  that  might  be  ben* 
efited  by  the  improvement  might  be  greater -and  more  ex- 
tensive than  the  property  fronting,  abutting,  or  adjacent  to 
the  street  between  the  points  named.     The  board  reported 
that  they  had  viewed  all  such  property, —  that  is  to  say,  all 
property  fronting,  abutting,  or  adjacent  to  the  street  between 
the  points  named, —  and  reported  a  description  thereof  and 
a  statement  of  benefits.    It  cannot  be  aflirmed,  as  a  matter 
of  law,  that,  outside  of  the  limits  indicated,  there  was  any 
property  that  was  or  would  be  benefited  by  the  proposed 
improvement.     The  report  of  the  board  of  public  works  on 
the  subject  must  be  held  to  be  conclusive.   If  any  such  prop- 
erty there  was,  it  could  have  been  pointed  out  before  the 
board,  after  notice  given  and  upon  the  hearing,  before  the 
final  report  was  confirmed.     The  meaning  of  the  word  ad- 
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jacent,  as  already  pointed  out,  shows  that  it  is  a  relative,  and 
by  no  means  a  definite  and  absolute,  term.  We  think  that,, 
under  the  flexible  provisions  of  the  charter  already  noticed^ 
no  practical  diJQKcuIty  can  occur  in  the  administration  of 
these  provisions.  The  point  does  not  appear  to  have  any 
practical  relation  or  bearing  upon  the  assessments  in  ques- 
tion for  want  of  proper  facts  whereon  to  found  it. 

Objection  is  taken  to  the  notice  given  of  the  review  of  the 
preliminary  report  and  confirmation  thereof,  in  that  it  waa 
directed  "  to  all  the  owners  of  real  estate  fronting,  abutting^ 
and  adjacent "  to  the  street  in  question,  and  it  is  said  that 
it  should  have  been  directed  to  the  owners  of  property  which 
was  to  be  benefited.  These  weve  prima  facie  the  parties  to 
whom  it  is  said  the  notice  was  directed.  The  charter  (sec. 
124)  does  not  require  it  or  any  notice  required  in  the  pro- 
ceeding to  have  any  particular  address  or  direction ;  it  is 
required  only  that  notice  to  the  effect  provided  be  published, 
etc.  If  addressed  to  all  whom  it  might  concern,  it  would 
be  sufficient  under  the  law.  We  are  unable  to  perceive  any 
substantial  or  valid  objection  to  either  of  these  assessments, 
and,  for  the  reasons  stated,  we  bold  they  should  have  been 
sustained,  and  that  the  circuit  court  erred  in  setting  them 

aside. 

Sbweb  Taxes. 

The  plaintiff  contends  that  the  city  charter  of  Superior 
conferred  no  authority  on  the  common  council  to  make  any 
special  assessments  for  sewer  purposes,  for  the  reason  that 
the  charter  does  not  provide  for  giving  the  property  owners 
who  are  to  be  taxed  for  the  expense  of  constructing  them 
any  notice  of  the  proceedings  or  any  opportunity  to  appear 
for  the  purpose  of  being  heard  as  to  the  amount  to  be 
charged  against  their  property  for  such  purposes;  and  the 
case  of  Dietz  v.  Neena\  91  Wis.  422,  is  relied  on.  In  that 
case  it  was  held  that  the  want  of  any  provision  for  notice 
of  the  proceedings  in  making  assessments  for  sewers  ren- 
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dered  the  provisions  of  sec.  96  of  the  charter  of  the  city  of 
iN'eenah  on  the  subject  of  sewers  unconstitutional  and  void. 
An  attempt  was  made,  on  the  motion  for  rehearing  in  that 
case,  to  support  the  assessment  under  sees.  895-904,  R.  S. 
1878,  inclusive,  in  relation  to  villages,  made  applicable  to 
cities  by  sec.  927,  E.  S.  1878,  but  it  was  held  that  the  city, 
for  the  reasons  there  stated,  took,  by  virtue  of  said  sections, 
no  power  to  make  or  levy  assessments  for  sewer  purposes. 
Referring  to  the  previous  case  of  Meggett  v.  Eau  Claire^  81 
Wis.  326,  the  court  expressed  a  disinclination  to  extend  the 
rule  of  that  case  as  to  what  would  constitute  constructive 
notice,  and  stated  that  the  rule  had  been  carried  quite  as 
far  in  that  case  as  it  should  be.  It  seems  to  be  conceded 
that  all  the  provisions  of  the  city  charter  in  relation  to 
sewer  assessments  had  been  complied .  with,  and  the  only 
question  made  concerning  them  is  whether  the  provisions  of 
the  charter  on  the  subject  of  such  assessment  were  uncon- 
stitutional, under  the  ruling  in  Diet2  v.  Neenah^  »upra. 

Prior  to  the  levy  of  the  sewer  assessments,  the  city  had 
been  duly  divided  into  sewerage  districts,  and  a  plan  of 
sewerage  had  been  adopted,  as  provided  by  sec.  147  of  the 
charter,  and  the  board  of  public  works  had  caused  diagrams 
thereof  for  each  district  to  be  prepared,  as  provided  by  sec. 
148  of  the  charter,  showing  the  sewers  crossing  the  lots  and 
parcels  of  land  involved  in  this  action,  and  notices  had  been 
given,  as  provided  by  sec.  149,  by  publication,  and  a  hearing 
had  been  had  and  reports  made  to  the  council,  and  examina- 
tions made  by  them,  as  provided  by  sec.  150,  and  a  final 
determination  made  therein,  as  provided,  and  filed  in  the 
city  clerk's  oflBce,  as  specified  in  sec.  151.  The  court  found 
that  "  all  notices  and  orders  required  by  the  charter  to  be 
published  or  posted,"  relating  to  the  proceedings  dividing  the 
city  into  sewerage  districts,  set  forth  in  the  findings,  were 
duly  and  legally  published;  and  "all  proceedings  relating 
to  the  taxes  and  assessments,  except  as  contained  and  set 
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forth  in  the  findings,  were  and  are  legal,  valid,  and  sufficient, 
and  no  other  evidence  had  been  introduced  to  set  aside  said 
special  taxes  or  assessments,  except  as  set  forth  in  the  find- 
ings, and  no  objections  have  been  urged  against  any  of  the 
proceedings  relating  to  the  special  taxes  or  assessments,  ex- 
cept as  shown  and  contained  in  said  findings." 

The  charter  provisions  bearing  on  the  question  (subch.  VI, 
sec.  35,  -subd.  28)  provide  that  the  conimon  council  shall 
have  authority  by  ordinance  "  to  prescribe  and  regulate  the 
location  and  construction  of  sewers  for  the  city."  It  is  pro- 
vided by  sec.  147  that  the  city  should  have  full  power  to 
construct  systems  of  sewerage,  but  should  not  enter  upon 
such  construction  until  it  should  have  been  divided  into 
sewerage  districts,  and  a  plan  should  have  been  adopted 
in  the  manner  specified  in  the  charter,  provided  that  it 
should  not  be  necessary,  before  any  part  of  the  system  was 
constructed,  that  the  plan  should  be  determined  upon  in  all 
its  details,  but  that  it  should  be  settled  so  far  as  relates  to 
that  portion  of  the  system  npon  which  the  construction  is 
commenced. 

By  sec.  148  the  board  of  public  works  is  required  to  cause 
diagrams  of  the  plans  of  sewerage  for  each  district  to  be 
prepared,  showing  the  lots  and  parcels  of  land,  the  maia 
sewers,  minor  sewers,  manholes,  catchbasins,  and  all  other 
matters  pertaining  to  the  system.  On  the  completion  of 
such  diagram,  notice  shall  be  given  in  the  official  paper  of 
the  city  substantially  as  provided:  "That  a  plan  for  a  sew- 
erage district,  bounded  as  follows:  ,  has  been  prepared 

and  is  now  open  for  inspection  at  the  office  of  the  city  clerk. 
All  persons  owning  or  interested  in  real  estate  in  said  dis- 
trict are  entitled  to  examine  the  same  at  any  time  withia 
twenty  days  after  the  first  publication  of  this  notice,  and 

file  objections  to  said  plan.    That  on  the day  of 

this  board  will  be  in  session  to  consider  any  objections  that 
may  have  been  filed,  and  all  persons  desiring  to  be  heard 
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tefore  the  board  can  then  be  heard.    Dated .    Board 

of  Public  Works."  The  day  for  the  hearing  specified  was 
required  to  be  within  ten  days  after  the  last  publication  of 
the  notice,  which  is  to  be  published  at  least  once  each  week 
for  two  successive  weeks.  On  the  day  specified  the  board 
was  required  to  take  up  and  consider  all  objections  made  to 
the  plan  as  proposed,  and  to  take  down  in  writing  any  tes- 
timony that  might  be  offered  to  sustain  said  objections; 
and,  when  it  had  concluded  the  hearing,  they  were  to  report 
the  proposed  plan,  with  all  objections  overruled,  and  the 
evidence  taken  thereon,  to  the  common  council.  The  coun- 
cil was  then  required  to  examine  the  same,  and  might  ap- 
prove the  plan  as  proposed,  or  change  it  in  such  manner  as 
they  might  think  proper,  and  approve  it  as  changed  or 
modified  by  them,  or  might  reject  the  plan,  and  direct  the 
board  to  prepare  a  new  one,  in  which  case  the  same  proceed- 
ings were  required  to  be  had  as  before. 

By  sec.  151  it  is  required  that,  when  the  plan  of  any  sewer- 
age district  is  finally  determined,  a  complete  diagram  of  the 
same  is  to  be  prepared  and  filed  in  the  ofiice  of  the  city 
clerk.    By  sec.  152  the  board  is  required  to  proceed  *'to 
construct  the  sewers  determined  upon,  wJien^  and  as  ordered 
to  do  80  by  the  common  council."    After  the  common  coun- 
cil shall  have  ordered  the  construction  of  any  sewer,  the 
board  of  public  works  is  required  to  advertise  for  and  re- 
ceive lids  for  doing  the  work  so  ordered,  having  first  pro- 
cured to  be  carefully  prepared  and  put  on  file  in  the  oflBce 
of  the  board,  for  the  examination  and  guidance  of  bidders, 
plans  and  specifications  describing  the  particular  work  to  be 
done,  the  kinds  and  qualities  of  material  to  be  used,  and 
might  let  the  contract  to  the  lowest  responsible  and  satis- 
factory bidder;  provided,  the  board  should  have  the  right 
to  reject  any  and  all  bids,  and  readvertise  for  proposals,  if 
none  of  the  bidders  were  satisfactory,  or  if  they  believed 
any  agreement  had  been  entered  into  between  bidders  to 
Vou99  — 10 


146  StJPEEME  OOUET  OF  WISOOl^SrN'.  [99 

Hennessy  ▼£<.  Douglas  County  and  another. 

prevent  competition.  By  sec.  153  it  was  provided  that  the 
contract  might,  at  the  option  of  the  city,  except  as  other- 
wise provided,  require  the  contractor  to  receive,  as  payment 
for  so  much  of  the  work  as  had  been  assessed  against  the 
lots  benefited,  interest-bearing  certificates  against  such  lots, 
respectively,  or  improvement  bonds,  or  the  proceeds  of  such 
bonds;  and  the  residue  of  such  contract,  if  any,  should  be 
paid  out  of  the  proceeds  of  the  general  sewerage  tax,  to  be 
levied  on  real  estate  and  pereonal  property  within  the  sew- 
erage districts  by  the  common  council  on  the  recommenda- 
tion of  the  board  of  public  works,  or,  after  this  is  exhausted, 
out  of  a  portion  of  the  proceeds  arising  from  general  city 
sewer  bonds. 

It  was  also  provided,  by  sec.  154,  that,  after  any  contract 
for  work  under  said  chapter,  to  be  paid  for  in  whole  or  in 
part  by  such  assessment,  had  been  entered  into,  the  board 
of  public  works  should  make,  or  cause  to  be  made,  an  assess- 
ment in  proportion  to  benefits  against  all  lots,  parts  of  lotSy 
a/ad  parcels  of  land  lenefited  by  the  sewer  so  contracted  to 
be  built,  "at  the  average  rate  of  $2.50  per  lineal  foot  for  its 
whole  length;"  and  by  sec.  170,  whenever  a  contract  shall 
have  been  let  for  the  construction  of  any  sewer,  and  the 
amounts  have  been  determined  that  are  chargeable  to  the 
lots  or  parcels  of  land  benefited  by  said  sewer,  if  the  common 
council  deemed  it  for  the  best  interests  of  the  property  own- 
ers afi^ected  by  the  special  assessment  for  the  construction  of 
said  sewer,  they  might  cause  a  notice  to  be  published  in  the 
official  paper  of  the  city  once  in  each  week  for  two  successive 
weeks,  substantially  in  the  following  form :  "  Notice  is  hereby 
given  that  a  contract  has  been  let  for  the  construction  of  a 
sewer  as  follows:  (describe  the  street  or  alley)  that  a  state- 
ment showing  the  amount  of  the  special  assessment  charge- 
able to  the  lots  and  parcels  of  real  estate  benefited  by  said 
sewer  is  now  on  file  with  the  city  clerk ; "  and  then  notifies 
the  owner  to  pay  or  bonds  will  be  issued. 


I 
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Bj  sec.  1Y3  it  is  provided  that  in  each  year  after  the  issu- 
ing of  said  bonds  until  all  of  them  are  paid,  wheb  the  tax 
roll  for  the  year  is  prepared,  sufficient  of  the  special  assess- 
ment on  each  parcel  of  land  covered  by  said  bonds  to  pay 
the  annual  instalment  of  principal,  with  six  per  cent,  inter- 
est on  the  amount  of  the  said  special  assessment  then  unpaid^ 
^^  shall  he  extended  on  the  tax  roll  as  a  special  tax  on  said  prop- 
erty, and  thereafter  this  tax  shall  be  treated  in  all  respects 
as  any  other  city  taxes^  and,  when  collected,  the  same  shall 
be  credited  to  the  proper  fund." 

It  is  provided  by  sec.  35,  subch.  VI,  of  the  charter,  that 
the  common  council  shall  have  full  power  and  authority  to 
make  all  rules,  by-laws,  and  regulations  for  the  carrying  into 
effect  the  powers  vested  in  such  council  as  they  shall  deem 
expedient;  and  by  sec.  59  of  the  charter  it  is  made  the  duty 
of  the  board  of  public  works,  under  the  direction  of  the  com- 
mon council,  to  superintend  all  public  works.     Sec.  3Y  pro- 
vides that  all  lawsy  ordinances^  regulations^  and  by-laws  shall 
be  published,  and  sec.  29  requires  the  designation  of  a  news- 
paper for  publication  of  the  same.    It  is  provided  by  sec.  60 
of  the  charter  that  the  board  of  public  works  shall,  at  each 
regular  meeting  of  the  common  council,  make  a  brief  and 
concise  report  of  their  doings  up  to  the  time  of  such  meeting, 
and  the  council  may  take  such  action  on  the  same  as  they 
may  think  proper.    If  no  action  is  taken  by  the  council 
within  thirty  days,  the  report  shall  be  deemed  cofifirmed. 

It  will  be  seen,  therefore,  that  by  the  charter  provisions 
are  made  for  ample  notice  to  property  owners  of  the  pro- 
ceedings for  sewer  assessments.  They  are  notified. to  appear 
and  file  objections  to  the  plan  prepared  for  the  sewerage 
districts,  showing  the  lots  and  parcels  of  land,  etc.  The 
board  having  reported  the  proposed  plan  to  the  council,  that 
body  then  approves,  modifies,  or  rejects  the  same.  Its  action 
thereon,  and  in  ordering  the  construction  of  sewers,  is  pub- 
lished; plans  and  specifications  for  the  work  are  then  filed; 
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And  the  board  of  public  works,  by  seo.  152,  is  required  to 
advertise  for  bids  to  do  the  work ;  and,  when  the  contract 
ias  been  let,  notice  thereof  is  or  may  be  published,  as  pro- 
vided in  sec.  170,  giving  the  owner  an  opportunity  to  pay 
4;he  assessment  or  have  bonds  issued  on  the  property.  The 
resolution  for  issuing  the  bonds  is  also  published  as  a  part  of 
:the  proceedings  of  the  council,  and  the  assessment  is  placed 
•on  the  tax  roll  and  collected  when  and  as  the  taxpayer  is 
required  to  pay  his  general  taxes.  He  is  charged  bylaw 
with  notice  of  the  fact  of  the  time  when  his  general  taxes 
become  due  and  payable.  If  the  taxes  thus  assessed  are  re- 
turned as  delinquent,  there  is  a  public  notice  of  sale  of  the 
premises  by  the  county  treasurer,  and,  if  sold  for  nonpay- 
4iient  of  taxes,  a  notice  of  redemption  from  such  sale  is  re- 
<juired  to  be  published.  If  the  land  is  occupied,  notice  of 
«tpplication  for  a  tax  deed  is  required  to  be  given  to  the 
occupant. 

Jurisdiction  is  undoubtedly  essential  before  the  plaintiffs 
property  can  be  assessed,  but  it  is  obtained,  for  the  purpose 
of  such  assessments,  as  soon  as  the  plan  of  sewers  is  com- 
pleted and  filed,  and  districts  are  established,  including  the 
plaintiflf's  property,  and  notice  given  to  him  of  that  fact,  as 
provided  by  the  sections  of  the  charter  cited.    Every  per- 
son, whether  a  resident  or  nonresident,  who  owns  land  situ- 
ated in  this  state,  knows  that  it  is  subject  to  taxation  and 
sale  for  the  nonpayment  of  taxes  annually  assessed  thereon, 
and  is  presumed  to  know  the  time  prescribed  bylaw  for  the 
sale  thereof,  and  for  its  redemption  for  nonpayment.     It 
seems  that  such  notice  as  the  law  furnishes  is  in  general  the 
only  notice  given,  and  all  the  notice  that  is  required ;  and  if 
the  legislature  provides  for  notice  to  and  hearing  of  the  pro- 
prietor at  some  stage  of  the  proceeding,  as  to  what  propor- 
tion of  the  tax  shall  be  assessed  on  his  land,  it  cannot  be  said 
that  the  levying  of  the  tax  or  assessment  is  a  taking  of  his 
,  property  without  due  process  of  law.    By  sec.  107  of  the 
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charter,  the  treasurer  is  required,  on  receipt  of  the  tax  roll,, 
to  "  give  one  week's  notice  thereof  in  the  official  paper,"  and 
such  notice  shall  specify  that  "  the  taxes  shall  be  paid  before- 
the  last  Monday  of  January  following;"  and  by  sec.  10& 
power  is  denied  to  the  common  council  to  remit  or  cancel 
any  tax,  except  in  certain  specified  cases.  Such  assessment? 
are  to  be  carried  out  on  the  tax  roll  in  a  separate  column  or- 
columns,  opposite  the  lots  or  tracts  upon  which  the  same 
may  be  a  lien,  and  the  treasurer  has  the  same  authority  with 
reference  thereto  as  if  the  amount  of  such  lien  was  a  general- 
tax. 

The  question  recurs  whether  the  provisions  of  the  city 
charter  referred  to,  and  which  were  complied  with  in  the- 
present  case,  constituted  such  constructive  notice  of  the  pro- 
ceedings in  question  as  to  satisfy  and  comply  with  the  rule^ 
stated  in  Diets  v.  Neenah^  91  Wis.  422.  We  think  the  tax 
proceedings  in  question,  as  thus  provided  for,  must  be  re- 
garded as  due  process  of  law,  within  the  principles  sanc- 
tioned by  a  decided  preponderance  of  judicial  authority,  and 
maintained  by  the  decisions  of  the  supreme  court  of  the 
United  States,  and  as  pointed  out  in  Meggett  v.  Eau  Clairey 
81  Wis.  326.  In  this  case  the  language  of  Mr.  Justice  Taylor,. 
in  Wa/mer  v.  Knox^  50  Wis.  429,  was  quoted  with  approval,, 
to  the  effect  that  "  the  manner  of  making  street  improve- 
ments in  cities,  and  of  collecting  the  assessments  necessary^ 
to  pay  for  such  improvements,  and  the  property  which  shall 
be  charged  with  the  cost  thereof,  is  mainly  a  matter  for 
the  consideration  of  the  legislature,  and  it  would  require  a 
very  strong  showing  of  injustice  and  wrong  to  justify  this 
conrt  in  setting  aside  the  action  of  the  legislature  upon  a. 
subject  of  that  nature." 

The  doctrine  maintained  and  enforced  by  the  supreme 
court  of  the  United  States  is,  in  substance,  that  the  consti- 
tutional requirement  of  due  process  of  law,  as  applied  ta 
assessments  and  taxation,  is  not  infringed  by  a  state  law  au-^ 
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thorizing  the  imposition  of  a  tax  or  assessment  upon  prop- 
erty according  to  its  value, "  if  the  owner  has  an  opportunity 
to  question  the  validity  of  the  amount  of  it,  either  before 
that  amount  is  determined  or  in  subsequent  proceedings  for 
its  collection."    Hagar  v.  Heclamation  Dist.  Ill  U.  S.  701. 
Mr.  Justice  Field,  in  behalf  of  the  court,  on  pages  708-710, 
said :  "  But,  where  the  taking  of  property  is  the  enforce- 
ment of  a  tax,  the  proceeding  is  necessarily  less  formal,  and 
whether  notice  to  him  is  at  all  necessary  may  depend  upon 
the  character  of  the  tax,  and  the  manner  in  which  its  amount 
is  determinable.     The  necessity  of  revenue  for  the  support 
of  the  government  does  not  admit  of  the  delay  attendant 
upon  proceedings  in  a  court  of  justice,  and  they  are  not  re- 
<juired  for  the  enforcement  of  taxes  or  assessments.    .    .     . 
Of  the  different  kinds  of  taxes  which  the  state  may  impose, 
there  is  a  vast  number  of  which,  from  their  nature,  no  no- 
tice can  be  given  to  the  taxpayer,  nor  would  notice  be  of 
any  possible  advantage  to  him,  such  as  poll  taxes,  license 
taxes,    .     .     .    and,  generally,  specific  taxes  on  things,  or 
persons,  or  occupations.     In  such  cases,  the  legislature,  in 
authorizing  the  tax,  fixes  its  amount,  and  that  is  the  end  of 
the  matter.    If  the  tax  be  not  paid,  the  property  of  the  de- 
linquent may  be  sold,  and  he  be  thus  deprived  of  his  prop- 
erty.    Yet  there  can  be  no  question  that  the  proceeding  is 
■due  process  of  law,  as  there  is  no  inquiry  into  the  weight  of 
evidence  or  other  element  of  a  judicial  nature,  and  nothing 
could  be  changed  by  hearing  the  taxpayer.    No  right  of  his 
is  therefore  invaded.     .    .     .     So,  also,  if  taxes  are  imposed 
in  the  shape  of  licenses  for  privileges,  such  as  those  on  for- 
-eign  corporations  for  doing  business  in  the  state,  or  on  do- 
mestic corporations  for  franchises,  if  the  parties  desire  the 
privilege  they  have  only  to  pay  the  amount  required.     In 
such  cases  there  is  no  necessity  for  notice  or  hearing." 

In  Spencer  v.  Merchant,  125  U.  S.  345,  it  was  held,  in  sab- 
stance,  that  where  the  statute  of  a  state,  under  which   a 
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street  assessment  is  made,  '^  provides  for  notice  to  and  bear- 
ing of  each  owner  at  some  stage  of  the  proceedings,  upon 
the  question  what  proportion  of  the  tax  shall  be  assessed 
upon  bis  land,  there  is  no  taking  of  his  property  without 
due  process  of  law,"  within  the  meaning  of  the  constitution. 
To  the  same  effect  are  Kentucky  Railroad  Tax  Cases^  115 
U.  S.  331,  where  it  was  said :  "  It  has,  however,  been  repeat- 
edly decided  by  this  court  that  the  proceedings  to  raise  the 
public  revenue  by  levying  and  collecting  taxes  are  not  nec- 
essarily judicial ;  and  that  *  due  process  of  law,'  as  applied 
to  that  subject,  does  not  imply  or  require  the  right  to  such 
notice  and  hearing  as  are  considered  to  be  essential  to  the 
validity  of  the  proceedings  and  judgments  of  judicial  tri- 
bunals.   Notice  by  statute  is  generally  the  only  notice  given, 
and  that  has  been  held  sufficient.     ^  In  judging  what  is  ^'  due 
process  of  law," '  said  Mr.  Justice  Bbadley  in  Davidson  v. 
Few  Orl^anSy  96  U.  S.  97,  107,  *  respect  must  be  had  to  the 
caase  and  object  of  the  taking,  whether  under  the  taxing 
power,  the  power  of  eminent  domain,  or  the  power  of  assess- 
ment for  local  improvements,  or  none  of  these;  and,  if  found 
to  be  suitable  or  admissible  in  the  special  case,  it  will  be  ad- 
judged to  be  "due  process  of  law; "  but,  if  found  to  be  arbi- 
trary, oppressive,  and  unjust,  it  may  be  declared  to  be  not 
^*  due  process  of  law." '    In  its  application  to  proceedings  for 
the  levy  and  collection  of  taxes,  it  was  said  in  McMillen  v. 
Anderson,  95  U.  S.  37,  42,  that  it  *is  not,  and  never  has 
been,  considered  necessary  to  the  validity  of  a  tax '  *  that  the 
party  charged  should  have  been  present,  or  had  an  oppor- 
tunity to  be  present,  in  some  tribunal  when  he  was  assessed.' 
•    .    .    But  in  State  Railroad  Tax  Cases^  92  U.  S.  575,  where 
the  assessment  of  the  taxable  value  of  railroads  by  a  board 
"was  challenged  for  the  reason  that  the  proceeding  was  not 
*dae  process  of  law'  for  want  of  notice  and  hearing,  it  was 
said  by  Mr.  Justice  Miller,  delivering  the  opinion  of  the 
<5ourt:  *This  board  has  its  time  of  sitting  fixed  by  law.    Its 
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sessions  are  not  secret.  No  obstruction  exists  to  the  appear- 
ance of  any  one  before  it  to  assert  a  right  or  redress  a  wrong;, 
and  in  the  huainesa  of  assesaing  tcLxea^  this  is  all  that  can  h& 
reasonahly  asTced?  " 

These  remarks  are  particularly  pertinent  to  the  proceed- 
ings of  the  board  of  public  works,  and  of  the  common  coun- 
cil, in  making  the  assessments  in  question.    In  Davidson  v. 
New  Orleans^  96  U.  S.  97,  it  was  held  that  due  process  of 
law  does  not  in  all  cases  require  resort  to  a  court  of  justice 
to  assert  the  rights  of  the  public  against  the  individual,  or 
to  impose  burdens  upon  his  property  for  the  public  use.    In 
Paulsen  v.  Portland^  149  U.  S.  30-37,  where  the  question  was 
the  one  of  notice  to  the  taxpayer,  the  court  said:  "While 
not  questioning  that  notice  to  the  taxpayer  in  some  form 
must  be  given  before  an  assessment  for  the  construction  of 
a  sewer  can  be  sustained,  as  in  any  other  demand  upon  an 
individual  for  a  portion  of  his  property,  we  do  not  think  it 
essential  to  the  validity  of  a  section  in  the  charter  of  a  city 
granting  power  to  construct  sewers  that  there  should  in 
terms  he  easpressed  either  the  necessity  for^  or  the  time  or  man- 
ner ofy  notice.    The  city  is  a  miniature  state;  the  council  is. 
its  legislature;  the  charter  is  its  constitution;  and  it  is 
enough  if,  in  that,  the  power  is  granted  in  general  terms, 
for,  when  granted,  it  must  necessarily  be  exercised  subject 
to  all  limitations  imposed  by  constitutional  provisions,  and 
the  power  to  prescribe  the  mode  of  its  exercise  is,  except  aa 
restricted,  subject  to  the  legislative  discretion  of  the  coun- 
cil.    Thus,  in  the  case  of  Gilmore  v.  Hentig^  33  Kan.  166,  it 
was  held  that:  *  Where  a  statute  authorizes  a  city  to  pro- 
vide  for  the  construction  of  sewers  and  drains,  and  to  tax 
the  costs  theruof  upon  the  adjacent  property  owners,   .    .    ^ 
such  failure  to  require  notice  does  not  render  the  statute 
unconstitutional  or  void,  but  notice  must  nevertheless  be 
given,  and  the  city  would  have  a  broad  discretion  with, 
reference  to  the  kind  of  notice  and  the  manner  of  givin 
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the  same.'**     Cleveland  v,  Trvpp^  13  E.  L  50;  Allen  v. 
Charlestowny  111  Mass.  123.    And  notice  by  publication  ia 
.a  sufficient  notice  in  proceedings  of  this  nature.    Lent  v. 
Tillson,  140  U.  S.  316-^28. 

It  is  beyond  dispute  that  the  sewer  districts  were  lawfully 
created,  and  diagrams  adopted  after  notice  to  all  parties 
interested,  and  that  a  complete  diagram  was  prepared  and 
filed  in  the  office  of  the  city  clerk.    The  common  council 
ordered  the  construction  of  these  sewers,  and  advertised  and 
received  bids  for  doing  the  work  so  ordered ;  and,  after  hav- 
ing put  on  file  in  the  office  of  the  board  of  public  works 
plans  and  specifications  for  the  same,  said  board  made,  or 
caused  to  be  made,  the  assessments  in  question;  and  that 
this  board  might,  in  its  discretion,  give  the  notice  required  by 
sec.  170.   It  had  the  power  to  give  it.    In  Davideon  v.  New 
Orlecms,  96  TJ.  S.  97,  it  was  said:  "Whenever,  by  the  laws 
of  a  state,  or  by  state  authority,  a  tax,  assessment,  servitude,^ 
or  other  burden  is  imposed  upon  property  for  the  public  use^ 
\7bether  it  be  of  the  whole  state  or  of  some  more  limited 
portion  of  the  community,  and  those  laws  provide  for  a 
mode  of  confirming  Or  contesting  the  charge  thus  imposed, 
in  the  ordinary  courts  of  justice,  with  notice  to  the  person^ 
or  such  proceeding  in  regard  to  the  property  as  is  appro- 
priate to  the  nature  of  the  case,  the  judgment  in  such  pro- 
ceedings cannot  be  said  to  deprive  the  owner  of  his  property 
without  due  process  of  law,  however  obnoxious  it  may  be  to 
other  objections."    And  in  Spencer  v.  Merchant^  125  U.  S.  345, 
it  was  held:   "The  legislature,  in  the  exercise  of  its  power 
of  taxation,  has  the  right  to  direct  the  whole  or  a  part  of 
the  expense  of  a  public  improvement,  such  as  the  laying  out, 
grading,  or  repairing  of  a  street,  to  be  assessed  upon  the 
owners  of  land  benefited  thereby,  and  the  determination  of 
the  territorial  district  which  should  be  taxed  for  a  local  im- 
provement is  within  the  province  of  legislative  discretion. 
H  the  legislature  provides  for  notice  to  and  hearing  of  each 
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proprietor  at  some  stage  of  the  proceedings,  upon  the  ques- 
tion what  proportion  of  the  tax  shall  be  assessed  upon  his 
land,  there  is  no  taking  of  his  property  without  due  process  • 
of  law."    McMilUn  v.  And^aon^  95  TJ.  S.  37. 

The  several  official  acts  and  proceedings  authorized  by  the 
charter,  when  taken  together,  must,  we  think,  be  regarded 
as  providing  for  due  process  of  law  in  the  present  case  within 
the  principles  sanctioned  by  the  decisions  referred  to,  and, 
as  held  in  Meggett  v.  Eau  Claire^  81  Wis.  334:  "As  against 
the  plaintiflF,  who  is  here  invoking  equitable  relief,  the  city 
officers  must  be  presumed  to  have  performed  their  respect- 
ive duties  except  in  so  far  as  the  contrary  has  been  alleged 
or  shown."  The  finding  of  the  court  sufficiently  shows  that 
they  have  properly  executed  their  authority.  There  is  no 
specific  objection  made  to  the  contrary,  and  we  hold,  there- 
fore, that,  by  compliance  with  the  provisions  of  the  charter 
-above  referred  to,  such  constructive  notice  was  given  as  to 
render  valid  the  sewer  assessment  proceedings  in  question. 

Sidewalk  Taxes. 

The  judgment  of  the  circuit  court  set  aside  a  sidewalk  tax 
for  $131.11.  The  finding  upon  this  subject  is  that  the  only- 
proceeding  taken  by  the  city  of  Superior  for  the  building 
of  said  sidewalks  was  a  notice  to  the  contractors  for  bids 
for  doing  the  work;  that  no  notice  w^as  ever  given  to  the 
plaintifif  requiring  him  to  do  the  work  of  constructing  the 
walk,  and  no  notice  whatever  was  ever  given  to  him  that 
his  property  was  liable  to  bear  the  expense  of  the  sidewalks 
until  after  the  same  were  constructed  and  the  amount  of  the 
cost  thereof  extended  on  the  tax  roll. 

Subch.  XIV  of  the  city  charter  makes  provision  for  side- 
walks in  substance  that  they  shall  be  laid  to  the  established 
grade  of  the  street;  that  the  common  council  may,  by  r^solu- 
tion, establish  the  width,  determine  the  material,  and  prescribe 
the  method  of  construction  of  sidewalks.     The  charter  (sec. 
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145)  provides  that  the  construction  of  sidewalks  shall  be 
done  at  the  expense  of  the  owners  of  the  lots  or  lands  ben- 
efited, as  therein  provided;  that  it  shall  be  the  duty  of  the 
board  of  public  works  to  cause  a  standard  sidewalk  to  be 
laid  in  front  of  such  lots  or  parcels  of  land.  Such  work  is 
to  be  let  by  contract  in  all  cases  where  the  estimated  cost 
shall  exceed  $100,  and  in  all  other  cases  it  may  be  done 
without  the  intervention  of  any  contract ;  and,  in  all  cases 
where  the  sidewalk  shall  be  out  of  repair  for  more  than 
three  days,  it  shall  be  the  duty  of  the  board  of  public  works 
to  repair  the  same.  The  board  of  public  works  is  to  keep 
an  account  of  the  expenses  of  laying  and  repairing  sidewalks, 
whether  the  work  be  done  by  contract  or  without  the  inter- 
vention of  a  contract,  and  report  the  same  to  the  city  comp- 
troller, who  shall  annually  prepare  a  statement  of  the  ex- 
penses so  incurred  chargeable  to  each  lot  or  parcel  of  land 
benefited,  and  report  the  same  to  the  city  clerk,  and  the 
amounts  therein  charged  shall  be  by  the  city  clerk  entered 
in  the  tax  roll  as  a  special  tax  against  said  lot,  subdivision, 
or  parcel  of  land,  and  the  same  shall  be  collected  in  all  re- 
spects like  other  city  taxes  upon  real  estate. 

No  other  notice  of  the  assessments  for  sidewalks  than  is 
there  provided  seems  to  be  either  necessary  or  beneficial. 
Hagar  v.  Reclamation  Diat  111  U.  S.  708-711.  There  can 
be  no  sale  of  the  property  of  a  citizen  until  he  has  had 
ample  time  to  make  application  for  all  appropriate  remedy ; 
nor,  if  sold,  can  it  be  conveyed  until  after  a  very  consider- 
able period  within  which  it  may  be  redeemed.  Taxpayers 
cannot  ignore  the  regular  recurring  annual  periods  of  taxa- 
tion and  the  operations  of  our  taxing  system.  While  prop- 
erty has  its  rights,  it  owes  important  duties  as  well,  and 
which  the  owner  should  not  be  allowed  to  ignore. 

The  plaintiff  appeals  to  a  court  of  equity  without  any  al- 
legation of  want  of  knowledge,  notice,  or  information  in 
regard  to  these  proceedings  against  his  property  to  subject 
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it  to  its  just  and  proper  publio  burdens;  and,  while  the  im- 
provements have  doubtless  greatly  benefited  his  property, 
he  seeks  to  set  aside  the  assessments  made  to  pay  for  them, 
and  cast  the  loss  that  will  then  ensue  upon  those  who  have 
contributed  of  their  labor  and  means  to  make  them  and  im- 
prove his  estate.  Publio  policy  requires  that  the  rule  grant- 
ing relief  in  equity  in  such  cases  be  held  with  some  degree 
of  strictness.  The  considerations  to  which  we  have  ad- 
verted suggest  that  the  rule  in  Meggett  v.  Eau  Claire^  81 
Wis.  334,  as  to  what  should  be  regarded  as  constructive  no- 
tice in  cases  like  the  present,  should  be  adhered  to  instead 
of  being  restricted. 

It  follows  from  these  views  that  the  parts  of  said  judg- 
ment relating  to  the  tax  certificates  issued  upon  the  tax 
sales  of  1893  and  1894  by  the  county  treasurer  of  Douglas 
county,  as  well  as  the  deductions  directed  to  be  made  there- 
from, be  affirmed;  and  that  the  parts  of  the  said  judgment 
setting  aside  the  paving,  the  sewer,  and  the  sidewalk  taxes 
mentioned  therein  be  reversed,  with  costs  of  this  appeal  \ 
and  that  this  cause  be  remanded  to  the  circuit  court,  with 
directions  to  enter  judgment  in  relation  to  the  said  paving, 
sewer,  and  sidewalk  taxes,  in  accordance  with  the  opinion 
of  this  court 

By  the  CoiutU —  Judgment  is  ordered  accordingly. 


Pellabdis,  Bespondent,  vs.  The  Jotjbnal  PsiNTma  Com- 
pany, Appellant. 

January  IS  —  April  1£,  1898. 
Evidence:  Libel:  Damages, 

1«  In  an  action  for  the  publication  of  a  libel  in  a  newspaper,  an  arti- 
cle on  the  editorial  page  of  such  paper  stating  the  extent  of  its 
circulation  is  admissible  in  evidence,  as  bearing  upon  the  question 
of  the  damages  caused  by  such  publication. 
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2,  Where  the  answer  in  such  action  admitted  that  the  libelous  article 
referred  to  the  plaintiff,  though  by  an  erroneous  name,  it  was  not 
error  to  charge  the  jury  that  while  such  article  referred  to  the 
plaintiff,  the  error  in  the  names  would  have  a  bearing  upon  the 
question  of  its  publicity  and  consequently  of  the  amount  of 
the  damages. 

&  In  an  action  for  libel,  actual  damages  cannot  be  reduced  by  proof 
of  mitigating  circumstances,  and  the  admission  of  evidence  of 
such  circumstances  is  therefore  erroneoua 

4.  A  verdict  of  $450  damages,  in  an  action  for  a  libel  published  in  a 
i]ewspai)er  having  a  large  circulation,  charging  the  plaintiff  with 
the  crime  of  counterfeiting,  Tidd  not  excessive. 


Appeal  from  a  judgment  of  the  superior  court  of  Doug- 
las county :  Charles  Smith,  Judge.    Affirmed. 

The  facts  in  the  case  are  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Kellogg  cfe  Dwrley, 
attorneys,  and  Kitchel^  Cohen  db  Shaw,  of  counsel,  and  oral 
argument  by  Emanuel  Cohen.  They  argued,  imter  alia,  that 
it  vrB&  error  to  admit  as  evidence  of  the  circulation  of  the 
paper  on  the  day  when  the  libel  was  published  the  state- 
ment of  its  circulation  on  a  different  day.  The  extent  of 
its  circulation  was  important  upon  the  question  of  actual 
damages,  and  should  have  been  proved  by  competent  evi- 
dence. Sutherland,  Dam.  §  1207;  Bigelow  v.  Sprague,  140 
Mass.  425 ;  Fry  v.  Bennett,  28  N.  Y.  324;  Oaihercole  v.  Miall, 
15  Mees.  &  W.  319;  Comm.  v.  Blanding,  3  Pick.  304,  311. 
There  was  no  damage  to  the  plaintiff  because  there  was  no 
•evidence  that  any  person  understood  the  words  to  refer  to 
her.  Bishop,  Non-Con t.  Law,  §  277;  TTtY^on  v,  Noonan,  27 
Wis.  598;  Ddcm&y  v.  Eaetel,  81  id.  353;  13  Am.  &  Eng. 
Ency.  of  Law,  893;  De  Witt  v.  Wright,  57  Cal.  576.  The 
words  on  their  face  were  clearly  not  published  of  the  plaint- 
iff, and  their  import  was  therefore  for  the  jury.  Carlson  v. 
Minn.  Tribune  Co.  4tl  Minn.  337;  Dressell  v.  Shipman,  57 
id.  23;  Palmer  v.  Bennett,  83  Hun,  220;  Sanson  v.  Globe 
Ifewapaper  Co.  159  Mass.  293.    Under  our  statute  a  defend- 
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ant  may  plead  and  prove  mitigating  circumstances  to  re-  - 
dace  the  damages.  This  rule  is  not  limited  to  punitory 
damages.  Ma^cwell  v.  Kennedy,  50  Wis.  645.  The  condi- 
tion and  character  of  the  plaintiff  are  circumstances  which 
should  affect  the  damages.  Zamed  v.  Buffinton^  3  Mass. 
546;  Sayre  v,  Sayre^  25  N.  J.  Law,  235;  Bush  v.  Proasery 
11  K  Y.  34Y;  Wachter  v.  Quenzer,  29  id.  547. 

For  the  respondent  there  was  a  brief  by  Orownha/rt  <k 
Foley,  and  oral  argument  by  TF.  B.  Foley. 

The  following  opinion  was  filed  February  8, 1898: 

Cassodat,  C.  J.  This  action  was  brought  to  recover  dam- 
ages sustained  by  the  publication  of  an  alleged  libel,  of  which 
the  following  is  a  copy:  "West  Superior,  Wis.,  Jane  21. 
(Times  Special.)  John  Paradis,  a  fourteen  year  old  boy, 
was  drowned  while  bathing  in  the  Bay  of  Superior  this  after- 
noon. He  was  seized  with  cramps  in  deep  water.  His 
motJier,  now  living  here,  was  recently  released  from  the  fed- 
eral prison  at  Madison,  having  served  a  term  for  counter- 
feiting." It  appears  from  the  allegations  of  the  complaint, 
and  the  innuendoes  therein  contained,  that  the  plaintiff  is  the 
mother  therein  mentioned,  and  that  the  article  was  so  pub- 
lished of  and  concerning  her. 

The  answer  admits  the  defendant  is  a  corporation;  that 
June  22,  1896,  it  published  the  Minneapolis  Times;  that  it 
published  such  article  on  that  day  in  that  paper;  that  the 
plaintiff  is  the  mother  of  Joseph  Pellardis,  who  was  drowned 
June  21,  1896;  that  the  agents  of  the  defendant  in  writing 
the  article,  and  the  defendant  in  publishing  the  same,  at- 
tempted to  report  the  drowning  of  said  Joseph  Pellardis,  but 
failed  to  do  so.  The  answer  further  denies  all  malice,  and 
alleges  good  faith;  and  by  way  of  justification  alleges,  in 
effect,  that  prior  to  November  14, 1894,  one  Frank  Turgeoa 
was  engaged  in  counterfeiting  the  lawful  money  of  the 
United  States,  in  violation  of  the  federal  statutes;  thatdur- 
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ing  the  time  he  had  a  room  in  the  house  occupied  by  the 
plaintiflf  and  her  family  and  boarded  with  them ;  that  the 
plaintiff  had  full  knowledge  of  such  crime,  and  willingly 
connived  at,  aided,  assisted  in,  and  permitted  the  commission 
of  the  crime  by  Turgeon;  that  November  14, 1894,  criminal 
warrants  were  duly  issued  for  the  arrest  and  examination 
of  the  plaintiff  and  Turgeon,  charged  with  the  crime  of 
counterfeiting;  that  thereupon  they  were  arrested,  and,  after 
examination,  the  plaintiff  and  Turgeon  were  held  to  trial, 
and  committed  to  the  county  jail  for  want  of  bail;  that  Jan- 
uary 29,  1895,  three  indictments  thereon  against  the  plaint- 
iflf were  returned  by  the  United  States  grand  jury;  that  twa 
other  indictments  thereon  were  duly  returned  against  the 
plaintiff  and  Turgeon  jointly;  that  Turgeon  pleaded  guilty 
to  the  charges  against  him,  and  was  sentenced  by  the  court 
to  five  years'  imprisonment  in  the  state  prison  at  Waupun; 
that  in  default  of  bail  the  plaintiff  was  held  in  custody  under 
said  charge,  waiting  trial,  for  twelve  and  one-half  months, 
when  she  was  discharged  without  trial,  upon  motion  of  the 
United  States  district  attorney ;  that  she  was  finally  released 
from  custody  upon  dismissal  of  the  proceedings  against  her, 
upon  the  consideration  of  sympathy  for  her  and  her  depend- 
ent children  and  her  ill  health,  and  not  because  of  doubt  on 
the  part  of  the  district  attorney  as  to  her  guilt  of  the  crime 
with  which  she  was  charged.  The  defendant,  further  an- 
swering, and  in  mitigation  of  damages,  alleges  substantially 
the  same  facts.  The  answer  further  denies  each  and  every 
allegation,  matter,  and  thing  in  said  complaint  contained, 
not  therein  admitted. 

At  the  close  of  the  trial  the  jury  returned  a  verdict  in 
favor  of  the  plaintiff,  and  assessed  her  damages  at  $450. 
From  the  judgment  entered  thereon  the  defendant  brings 
this  appeal. 

1.  The  article  published  was  libelous  per  se.  The  extent 
of  damages  sustained  by  the  plaintiff  depended,  in  a  meas- 
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ore,  upon  the  extent  of  the  circulation  of  the  paper  contain- 
ing the  libel.  That  paper  contained  a  statement  upon  the 
editorial  page  that  its  circulation  for  that  day  was  20,330, 
and  averaged  21,000  to  24,000  for  the  month.  We  perceive 
no  error  in  allowing  that  statement  to  be  read  in  evidence, 
as  bearing  apon  the  question  of  actual  damages. 

2.  Several  errors  are  assigned  by  reason  of  the  published 
article  referring  to  "  John  Paradis,"  as  the  boy  who  was 
drowned,  instead  of  "Joseph  Pellardis; "  but,  as  indicated, 
the  answer  expressly  admits  that  the  "plaintiff  is  the  mother 
of  Joseph  Pellardis,  who  was  drowned  "  on  the  day  named; 
and  that  the  defendant,  in  writing  and  publishing  the  arti- 
cle, "  attempted  to  report  the  drowning  of  said  Joseph  Pel- 
lardis, but  failed  to  do  so."    In  other  words,  the  answer 
admits  that  the  defendant  wrote  and  published  the  article 
of  and  concerning  the  plaintiff, —  the  mother  of  the  boy  who 
was  so  drowned.    Among  such  errors,  based  upon  such  dif- 
ference in  names,  was  a  portion  of  the  charge  to  the  jury, 
as  follows:  "  Plaintiff's  family  name  is  Pellardis.    The  pub- 
lication mentioned  her  by  the  name  of  Paradis,  and  speaks 
of  the  boy  as  John,  whereas  his  name  was  Joseph.     That 
simply,  gentlemen,  is,  there  is  not  any  question  but  plaintiflf 
was  referred  to  here,  but  the  error  in  the  names  your  atten- 
tion is  called  to  as  bearing  upon  the  question  of  the  public- 
ity; that  is,  the  degree  to  which  the  publication  pointed  to 
the  plaintiff,  as  bearing  upon  the  question  of  the  amount  of 
damages."    In  view  of  the  admission  in  the  answer  naen- 
tioned,  we  perceive  no  error  in  charging  the  jury  to  the 
effect  that  there  was  no  question  but  that  the  plaintiff  Tvas 
referred  to  in  the  article.    The  court  was  only  concerned 
with  the  meaning  of  the  article  as  applied  to  the  plaintiff. 
Hanson  v.  Oldbe  Newspaper  Co.  159  Mass.  295,  296.     True, 
the  difference  iji  names  might  induce  readers  of  the  article 
to  think  that  some  one  other  than  the  plaintiff  was  referred 
to,  and  to  that  extent  was  favorable  to  the  defendant,  but 
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to  that  extent  the  jury  were  instracted  that  they  might 
consider  it  "  as  bearing  upon  the  question  of  the  amount  of 
damages."  It  follows  that  under  the  pleadings  there  was 
no  ambiguity  in  the  words  published  which  required  that 
their  meaning  should  be  submitted  to  the  jury.  What  is 
said  sufficiently  disposes  of  the  other  errors  based  upon  such 
difference  of  names. 

3-  There  is  another  feature  of  the  case,  which  obviates 
several  errors  assigned.     On  the  trial  the  plaintiff  disclaimed 
any  punitory  damages,  and  the  court  ordered  such  disclaimer 
of  any  claim  for  punitory  damages  to  be  placed  upon  record. 
Upon  that  point  the  court  charged  the  jury:  "Coming  to 
the  question  of  damages,  you  will  give  the  plaintiff  such 
sum  as  will  fairly  compensate  her  for  the  injury  the  publica- 
tion has  proximately  done  to  her  reputation  so  far  as  it  is 
untrue;  also  such  sum  as  will  fairly  compensate  her  for  the 
injury  to  her  feelings  proximately  caused  by  the  publication, 
so  far  as  it  is  untrue.    You  will  give  nothing  further  in  way 
of  exemplary  damages;  nothing  in  the  way  of  punishment  of 
the  defendant,  or  as  warning  to  it  or  other  papers;  and  in 
passing  upon  the  question  of  damages  you  will,  of  course, 
carefully  consider  all  the  circumstances  of  the  case,  so  far  as 
they  have  been  revealed  by  the  evidence  given  in  court.!' 
This  confined  the  plaintiff's  recovery  to  actual  damages. 
This  court  has  recently  held  that  such  damages  cannot  be 
reduced  by  the  defendant's  alleging  and  proving  mitigating 
circumstances,    Candriam,  v.  Miller,  98  Wis.  164.    The  libel- 
ous article  stated  that  the  plaintiff  had  been  "recently  re- 
leased from  the  federal  prison  at  Madison,  having  served  a 
term  for  counterfeiting^^    The  answer  does  not  attempt  to 
justify  this  charge,  and  what  it  alleges  about  her  arrest, 
indictment,  and  being  committed  to  jail  for  want  of  bail,  and 
iinally  discharged,  without  trial  and  upon  the  sole  ground 
of  sympathy,  could  only  have  the  effect  of  mitigating  the 
damages.    Upon  this  state  of  the  record,  and  under  the  rul- 
^OL.99  — 11 
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ing  of  this  court  in  the  case  cited,  the  plaintifif  was  entitled 
to  a  verdict  for  actual  damages;  and  such  damages  could 
not  be  reduced  by  any  mitigating  circumstances.  There  was 
no  error,  therefore,  in  charging  the  jury  that,  in  "so  far  as 
the  publication  implies  that  she  [the  plaintiff]  had  been  con* 
victed  and  punished  for  counterfeiting,  it  is  defamatory  and 
libelous,  and  she  is  entitled  to  a  verdict  in  her  favor."  To 
justify  the  truth  of  the  charge  in  such  a  case,  the  allegations 
of  the  answer  and  the  proof  must  be  as  broad  as  the  charge 
against  the  plaintiff.  Burford  v.  Wihle^  32  Pa.  St.  96 ;  Swann 
V,  Sary,  3  Blackf.  298;  Buckner  v.  Spaulding,  127  Ind.  229. 
True,  where  several  distinct  things  are  charged  in  the  libel, 
the  defendant  may  justify  as  to  one,  although  be  fails  as  to 
the.  others ;  but  as  to  that  one,  the  justification  must  be  full. 
Fero  V.  Rtisooe^  4  K  Y.  162;  Holmes  v.  JoneSy  121  K  T.  461 ;, 
Lanpher  v,  Glarh^  149  N.  Y.  472.  But  here  there  was  only 
one  thing  charged  in  the  libel,  as  indicated. 

It  follows  from  what  has  been  said  that  what  is  pleaded 
and  proved  and  attempted  to  be  proved  in  respect  to  the 
arrest,  indictments,  and  the  committing  of  the  plaintiff  to  jail 
for  want  of  bail,  and  her  criminality  and  complicity  with 
Turgeon  in  counterfeiting,  could  only  be  available  to  the  de- 
fendant in  mitigating  the  damages.  But,  as  indicated,  since 
the  plaintiff,  under  the  charge,  could  only  recover  actual 
damages,  and  since  such  damages  could  not  be  reduced  by 
mitigating  circumstances,  it  follows  that,  in  so  far  as  such 
testimony  was  admitted^  it  was  prejudicial  to  the  plaintiff;, 
and  there  was  no  error  in  excluding  any  of  it.  Whether  it 
was  error  to  charge  the  jury  to  the  effect  that  counterfeit- 
ing and  the  passing  of  counterfeit  money  are  distinct  crimes, 
or  whether  the  latter  mav  be  included  in  the  former,  it  is 
not  necessary  here  to  decide,  for  the  reasons  stated.  It  is 
true,  the  case  does  not  seem  to  have  been  tried  with  refer- 
ence to  the  law  as  held  in  Candrian  v.  Miller^  98  Wis.  164, 
otherwise  the  charge  might,  in  some  respects,  have  been 
different. 
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5.  We  cannot  say  that  the  damages  are  excessive. 

What  has  been  said,  it  is  believed,  covers,  ia  effect,  all  the 
errors  assigned,  although  they  have  not  all  been  specifically 
considered;  in  fact,  they  are  so  numerous  and  of  such  a 
character  as  not  to  require  specific  considerati9n.  We  find 
no  reversible  error  in  the  record. 

By  the  Court —  The  judgment  of  the  superior  court  of 
Douglas  county  is  affirmed. 

Babdeen,  J.,  took  no  part. 

A  motion  for  a  rehearing  was  denied  April  12^  1898* 


Dahlicak,  Bespondent^  tb.  Gbeekwood,  Assignee,  imp..  Ap- 
pellant. 

January  17 — April  IS,  189S, 
Voluntary  assignment:  Oamishment 

1.  A  debtor  gave  a  chattel  mortgage  of  nearly  all  his  property  to  sev* 

eral  creditors,  with  an  oral  understanding  that  one  of  them  should 
take  the  property  into  possession  and  convert  it  into  money  for 
the  benefit  of  all.  Hdd,  that  such  chattel  mortgage  was  in  effect 
a  voluntary  assignment  for  the  benefit  of  creditors,  and,  not  being 
executed  in  the  manner  provided  by  law,  is  void  as  to  the  other 
creditors. 

2.  Property  transferred  under  a  conveyance  which  is  void  as  to  cred- 

itors is  subject  to  garnishment  under  sec.  2768,  R.  S.  1878,  even 
though  the  property  should  be  seized  under  attachment  or  execu- 
tion. Sea  2758,  R.  S.  1878,  should  be  construed  as  referring  to  prop- 
erty which  is  not  in  the  hands  of  persons  claiming  title  or  owner- 
ship thereot    Holion  v.  Burton,  78  Wis.  321,  distinguished. 

8.  The  rights  acquired  by  a  garnishment  of  one  holding  property 
under  a  conveyance  void  as  to  creditors  are  not  aifected  by  a  vol- 
untary assignment  made  eight  days  afterward. 

4  Where  one  creditor  has  garnished  the  holder  of  property  of  the 
debtor  under  a  conveyance  void  as  to  creditors,  and  also  two  in- 
surance companies  against  whom  the  debtor  had  claims,  the  other 
creditors  whose  garnishments  did  not  affect  the  latter  claims  might 
properly  be  subrogated  to  the  rights  of  the  first  creditor  in  case  he 
was  paid  out  of  the  other  property. 
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Appeal  from  a  judgment  of  the  oircuit  court  for  Jeffersoa 
county :  John  R.  Bennett,  Circuit  Judge.    Affirmed. 

This  is  an  action  of  garnishment.  On  the  15th  of  October, 
1896,  William  Schneider,  and  George  Schneider  were  copart- 
ners in  the  mercantile  business  at  Lake  Mills,  Wisconsin. 
Upon  that  day  George  Schneider  executed  a  chattel  mort- 
gage, in  the  name  of  the  firm,  upon  the  stock  in  trade  and 
book  accounts  of  the  firm,  to  four  creditors  of  the  firm;  the 
understanding  being  that  Greenwood's  State  Bank,  one  of 
said  creditors,  should  take  possession  of  the  property,  con- 
verting the  same  into  money  for  the  benefit  of  all  the  mort- 
gagees. The  firm  had  no  other  property,  except  claims 
against  two  insurance  companies  for  $500  each,  resulting 
from  a  fire  which  had  occurred  some  time  before.  The  bank 
immediately  took  possession  of  the  mortgaged  property  and 
the  books  of  the  firm.  Schneider  Bros,  were  insolvent  when 
the  mortgage  was  given.  Upon  the  following  day  the  plaint- 
iff, who  was  a  creditor  of  the  firm  in  an  amount  of  over 
$500,  commenced  action  upon  his  claim  against  Schneider 
Bros.,  and  garnished  the  mortgagees,  and  also  garnished  the 
insurance  companies  above  referred  to.  Other  garnishment 
suits  followed  on  behalf  of  other  creditors,  but  the  insurance 
companies  were  not  again  garnished. 

On  the  23d  of  October  the  firm  executed  a  voluntary 
assignment,  under  the  statute,  to  the  defendant  Cheenwoodj 
who  duly  qualified;  and  upon  the  following  day,  upon  peti- 
tion of  the  assignee,  and  upon  notice  to  the  mortgagees  and 
garnishing  creditors,  the  circuit  court  ordered  the  mortga- 
gees to  turn  over  to  the  assignee  the  property  in  their  pos- 
session under  the  mortgage,  without  prejudice  to  the  rights 
and  interests  of  any  of  the  parties,  and  that  the  assignee 
convert  the  same  into  money,  and  hold  the  same  subject  to 
any  rights  of  the  several  parties  which  might  thereafter  be 
established  in  the  garnishment  suits.  The  assignee  subse- 
quently realized  from  the  sale  of  the  merchandise,  clear, 
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$2,250,  and  had  collected  from  the  book  accounts  $400  at 
the  time  of  the  trial  of  this  action.  Subsequently,  Oreen- 
wood^  as  assignee,  was  interpleaded  as  a  defendant  in  the 
garnishee  actions,  and  the  action  was  tried  by  the  court  upon 
stipulated  facts  and  certain  additional  testimony ;  a  motion 
on  the  part  of  the  principal  defendants  to  dismiss  the  gar- 
nishment action  as  an  abuse  of  process  being  heard  and  de- 
cided at  the  same  time. 

The  court  held,  in  substance,  that  the  chattel  mortgage 
was  in  effect  a  voluntary  assignment,  and  void  as  to  the 
plaintiff,  and  that  it  was  void  as  to  all  other  creditors  by 
reason  of  the  subsequent  assignment  of  Schneider  Bros.,  and 
that  the  assignee,  Oreenwoodj  stood  liable  to  the  plaintiff,  in 
lieu  of  the  garnishees,  to  the  extent  of  all  the  merchandise, 
book  accounts,  and  claims  against  insurance  companies,  which 
had  come  into  his  possession  as  assignee.    The  judgment  also 
directed  that  Greenwood  pay  to  the  plaintiff,  out  of  any  funds 
in  his  hands  derived  from  the  insurance  claims,  or,  if  such 
funds  were  insufficient,  then  out  of  such  funds  in  his  hands 
derived  from  the  merchandise  and  accounts,  the  sum  of 
$556.01  and  interest;  being  the  amount  of  the  plaintiff's 
judgment  against  Schneider  Bros.,  as  well  as  the  costs  in  the 
garnishment  action.     The  judgment  further  provided  for 
the  marshaling  of  the  firm  assets  in  the  hands  of  the  as- 
signee, and  for  the  payment  of  subsequent  garnishing  cred- 
itors as  their  rights  should  appear  in  the  several  garnishment 
actions.    The  judgment  also  provided  that  said  subsequent 
garnishing  creditors  be  subrogated  to  the  plaintiff's  rights 
against  the  insurance  companies  in  case  the  plaintiff's  judg- 
ment should  be  paid  out  of  the  mortgaged  merchandise  and 
accounts;  also,  that  the  assignee  proceed  to  collect  the  ac- 
counts and  insurance  claims,  and  hold  the  proceeds  subject 
to  farther  equitable  distribution  in  the  other  garnishment 
actions. 
From  this  judgment  the  assignee  appeals. 
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JR.  M.  Baehfordj  for  the  appellant,  contended,  inter  alia^ 
that  the  garnishment  proceeding  was  an  abuse  of  process  bo- 
cause  the  property  was  subject  to  attachment  or  execution. 
Oerman  Am.  Bank  v.  Butler-MueUer  Co,  87  Wis.  467;  Steen 
V.  Norton^  45  id.  412;  Wichham  v.  South  Shore  L.  Co.  89  id. 
23;  Chanute  v.  Martiny  25  111.  63;  Corhin  v.  Goddard^  94 
Ind.  419;  Norton  v.  Kea^mey^  10  Wis.  443;  Page  v.  Smith, 
24  id.  368;  Fuller  cfe  K  Co.  v.  McUenry,  83  id.  573;  Nortliem 
Nat.  Bank  v.  Weed,  86  id.  212;  McCown  v.  Brcssell,  84  id. 
122.  The  rights  of  the  garnishing  creditors  were  dissolved 
by  the  voluntary  assignment.  ITolton  v.  Burton,  78  Wis. 
321 ;  iSexton  v.  Mann,  15  id.  162;  Wolf  v.  MoEinley,  65  Minn. 
156;  Ivee  v.  Addison,  39  Kan.  172;  White  v.  Coleman,  130 
Mass.  316;  8  Am.  &  Eng.  Ency.  of  Law,  1179. 

For  the  respondent  there  was  a  brief  by  Rieibrock  ds  Hair 
eey  and  Stark  <&  Hansen,  and  oral  argument  by  L.  W.  HaUey. 

The  following  opinion  was  filed  February  8, 1898: 

WiNSLow,  J.  Schneider  Bros,  gave  a  chattel  mortgage 
upon  their  stock  of  goods  and  book  accounts  to  several  cred- 
itors, with  the  oral  understanding  that  one  of  such  creditors 
(i.  e.  Greenwood's  Bank)  should  take  possession  of  the  prop- 
erty, and  convert  it  into  money  for  the  benefit  of  all  the 
mortgagees.  The  mortgage  covered  all  the  firm  property 
save  two  claims  of  $500  each  against  certain  insurance  com- 
panies, and  the  bank  immediately  took  possession  of  the 
mortgaged  property.  This  transaction  unquestionably  con- 
stituted a  voluntary  assignment  for  the  benefit  of  creditors, 
which,  not  being  executed  in  the  manner  provided  by  the 
statute,  was  void  as  to  the  other  creditors  of  the  firm.  Win- 
ner V.  Hoyt,  66  Wis.  227.  The  fact  that  the  mortgage  did 
not  cover  all  of  the  property  of  the  firm  does  not  afl!ect  the 
legal  consequence.  Maxwell  v.  Simonton,  81  Wis.  635 ;  Jame- 
son V.  Maxcyy  91  Wis.  563.  The  plaintiff  was  a  creditor  of 
Schneider  Bros,  at  the  time  the  mortgage  was  given,  and 
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garnished  the  bank  while  the  stock  of  goods  was  still  in  its 
possession  under  the  mortgage,  and  upon  the  same  day  gar- 
nished both  the  insurance  companies.  A  few  days  later, 
Schneider  Eros,  made  a  voluntary  assignment,  under  the 
statute,  of  all  of  their  property,  to  the  defendant  Greenwood^ 
who  duly  qualified  and  assumed  the  duties  of  his  trust,  and 
took  possession  of  the  mortgaged  property  under  an  order 
of  court,  and  proceeded  to  convert  the  same  into  money ; 
such  action,  however,  being  without  prejudice  to  the  rights 
of  the  mortgagees  and  garnishing  creditors.  The  right  of 
the  plaintiff  to  claim  any  advantage  over  other  creditors  by 
reason  of  his  garnishment  is  challenged  upon  two  principal 
grounds,  and  these  grounds  will  be  considered. 

1.  It  is  said  that,  if  the  mortgage  was  fraudulent  as  to 
creditors,  then  the  mortgaged  property  was  liable  to  seizure 
upon  writ  of  attachment  or  execution,  and,  hence,  that  it 
was  an  abuse  of  process  to  commence  garnishment  proceed- 
ings, because  there  was  property,  liable  to  execution,  suffi- 
cient to  satisfy  the  plaintiflTs  demand.  K.  S.  1878,  sec.  2753. 
It  is  true  that  garnishment  process  will  be  set  aside  if  it  is 
shown  that  the  defendant  had  property,  liable  to  execution, 
^ufBcient  to  satisfy  the  plaintiff's  demand.  German  Ameri- 
can Bank  v.  Butlei^-Mueller  Co,  87  Wis.  467.  But  it  is  also 
true  that  the  statute  (K.  S.  1878,  sec.  2768)  provides  that 
any  property  held  by  the  garnishee  under  a  conveyance 
void  as  to  the  defendant's  creditors  shall  be  embraced  in  the 
garnishee's  liability.  Under  this  provision  it  has  been  the 
-custom  to  attack  such  transfers  as  the  one  before  us  by  gar- 
nishment proceedings,  as  numerous  cases  in  this  court  will 
show,  and  we  are  not  aware  that  the  right  to  do  so  has  been 
questioned  until  now.  "While  it  is  undoubtedly  true  that 
the  mortgaged  property  might  be  seized  by  the  officer  under 
a  writ  of  attachment  or  execution,  and  the  question  of  hojia 
fides  afterwards  tested  in  a  replevin  action,  it  also  seems  un- 
deniable that  the  legislature,  by  enacting  the  provision  last 
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cited,  in  sec.  2768,  clearly  intended  to  allow  the  question  to 
be  tested  in  garnishment  proceedings.  Such  certainly  has 
been  the  understanding  of  the  bar  and  of  the  courts,  and 
much  may  be  said  in  favor  of  this  method.  It  is  far  more 
orderly,  less  arbitrary,  and  involves  no  violence,  nor  the  use 
of  a  strong  hand.  The  two  provisions  must  be  construed 
together  and  harmonized,  if  possible.  This  may  be  readily 
done  by  construing  that  part  of  sec.  2753,  K.  S.  1878,  which 
provides  that  the  affidavit  of  garnishment  must  state  that 
the  defendant  has  not  property  liable  to  execution  sufficient 
to  satisfy  the  plaintifiPs  demand,  to  mean  property  which  is 
not  in  the  possession  of  third  persons  claiming  title  or  own- 
ership thereof.  This,  we  think,  is  a  reasonable  construc- 
tion, and  harmonizes  the  two  sections,  and  disposes  of  this 
contention. 

2.  It  is  claimed  that  the  garmishment  proceedings  created 
no  lien  upon  the  mortgaged  property,  and,  hence,  that  the 
subsequent  voluntary  assignment  of  Schneider  Bros,  con- 
veyed the  property  to  the  assignee.  The  statute  provides 
(ch.  349,  Laws  of  1883,  as  amended  by  ch.  451,  Laws  of  1887) 
that  a  voluntary  s^ssignment  shall,  under  certain  specified 
circumstances,  avoid  a  large  class  of  sales,  mortgages,  and 
other  transfers  of  property  made  within  sixty  days  prior  to 
the  assignment,  but  it  does  not  provide  that  garnishments 
shall  be  thereby  defeated.  The  argument  is,  however,  that 
unless  there  was  a  specific  lien,  created  by  the  garnishment, 
on  the  property,  then  it  passed  by  the  assignment,  and,  by 
operation  of  law,  defeated  the  garnishment.  In  this  con- 
nection it  is  argued  that  the  proceeding  by  garnishment  is 
analogous  to  proceedings  supplementary  to  execution,  and 
reliance  is  placed  upon  the  decision  in  the  case  of  HolUm  v. 
Burton^  78  Wis.  321.  In  the  last-named  case,  supplementary- 
proceedings  were  commenced  against  Burton  before  a  court 
commissioner,  and  an  injunction  granted,  which  did  not, 
however,  enjoin  him  from  making  a  voluntary  assignment. 


Wis.]  JANUAHY  TERM,  1898.  169 

- 

Dablman  v&  Greenwood. 

Burton  thereupon  made  a  voluntary  assignment  of  his  prop- 
erty under  the  statute.  After  the  assignment  the  court 
commissioner  appointed  a  receiver  in  the  supplementary  pro- 
ceedings, and  upon  application  the  circuit  court  vacated  the 
order  appointing  a  receiver.  Upon  appeal  this  court  affirmed 
this  order,  holding  that,  under  the  law  and  rules  of  court 
then  in  force,  the  making  of  a  voluntary  assignment  after 
the  commencement  of  supplementary  proceedings,  but  prior 
to  the  appointment  of  a  receiver  and  to  the  acquiring  of  any 
specific  lien  upon  the  property,  was  intended  to  supersede, 
and  in  fact  did  supersede,  the  supplementary  proceedings. 

Admitting  the  analogies  which  exist  between  supplement- 
ary proceedings  and  garnishment,  it  is  not  difficult  to  see 
the  very  obvious  differences  between  the  Burton  Case  and 
the  one  now  before  us.  In  that  case  no  property  had  been 
found  in  the  hands  of  any  one  who  was  before  the  court. 
The  proceedings  had  been  commenced,  and  the  defendant 
had  been  enjoined  from  disposing  of  property,  which  in- 
junction, however,  did  not,  under  the  law  and  rule  of  court, 
prevent  him  from  making  an  effective  voluntary  assignment, 
under  the  statute,  of  all  his  property.  Not  only  had  no 
property  been  reached,  but  no  party  had  been  reached  who 
had  any  property  of  the  defendant  in  his  hands.  In  the 
present  case,  however,  prior  to  the  assignment  a  party  had 
beem  served  with  garnishment  process,  who  had  in  his 
hands  more  than  $2,000  worth  of  property,  under  a  convey- 
ance void  as  to  the  plaintiff.  The  moment  that  process  was 
served,  the  law  had  stepped  in,  and  declared  that  from  that 
time  the  garnishee  should  "stand  liable  to  the  plaintiff"  to 
the  amount  of  such  propertj^,  unless  exempt,  or  at  least  to 
an  amount  sufficient  to  satisfy  the  judgment  obtained  by 
the  plaintiff  in  the  main  action.  While  that  right  or  liabil- 
ity may  not  amount  to  a  lien  on  the  specific  property  held 
by  the  garnishee,  the  law  nowhere  expressly  or  impliedly 
provides  that  it  shall  be  divested  by  a  subsequent  garnish- 
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ment  process.  The  garnishee  becomes  a  trustee  of  the  prop- 
erty for  the  benefit  of  the  plaintiff,  and  is  so  denominated 
in  some  jurisdictions,  and  the  plaintiff  acquires  a  specific 
right  to  have  it  held  to  satisfy  his  claim.  Bood,  Garnish- 
ment, §§  193,  194.  Our  conclusion  is  that  the  rights  ac- 
quired by  the  garnishment  were  not  affected  by  the  subse- 
quent assignment. 

It  is  contended  that  the  garnishment  process  did  not  reach 
or  affect  the  book  accounts  which  had  been  covered  by  the 
terms  of  the  chattel  mortgage.  The  question  is  one  of  some 
diflBculty,  and  upon  which  the  authorities  are  ir^  some  con- 
fusion. Eood,  Garnishment,  §  167,  and  authorities  cited.  We 
find  it  unnecessary,  however,  to  decide  the  point  in  this  case, 
as  the  merchandise  in  the  hands  of  the  garnishee  amounted 
to  far  more  than  the  plaintiff's  entire  judgment,  and  as  to 
this  property  there  is  no  question  of  the  plaiiitiff's  right. 
The  question  of  the  liability  of  the  garnishee  for  the  pro- 
ceeds of  the  book  accounts  cannot  affect  the  plaintiff. 

We  perceive  no  error  in  the  judgment  upon  the  question 
of  marshaling  of  assets  and  subrogation.  The  plaintiff  had 
garnished  both  the  chattel  mortgagees  and  the  insurance 
<3ompanies.  The  subsequent  garnishments  were  only  directed 
against  the  chattel  mortgagees,  and  not  against  the  insur- 
ance companies.  The  plaintiff  therefore  had  acquired  the 
right  to  depend  upon  two  separate  funds,  while  the  other 
creditors  had  only  the  right  to  look  to  one  of  the  funds.  We 
see  no  objection  to  the  application  of  the  equitable  rule  that 
where  one  creditor  can  resort  to  two  funds  which  are  the 
property  of  the  same  person,  and  other  creditors  can  resort 
to  one  of  the  funds  only,  the  former  must  first  seek  satisfac- 
tion out  of  the  fund  which  the  latter  cannot  touch.  C,  Gots- 
ian  i&  Co,  i).  Shahman^  89  Wis.  62.  This  result  is  practically 
accomplished  by  the  judgment  in  the  present  case. 

If  ultimately  the  claims  against  the  insurance  companies 
are  collected  (which  seems  to  be  a  matter  of  some  doubt),  the 
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money  will  pass  into  the  bands  of  the  assignee,  and  the  sub- 
sequently garnishing  creditors  will  be  subrogated  to  the 
right  of  the  plaintiff  against  such  moneys.  Thus,  practically, 
the  plaintiff  will  have  been  paid  out  of  the  fund  to  which 
he  alone  had  the  right  to  resort,  and  the  other  creditors  will 
receive  the  full  benefit  of  the  fund  in  which  all  had  an  in- 
terest. On  the  other  hand,  if  nothing  is  collected  of  the 
insurance  companies,  then  the  question  drops  out  of  the 
case,  because  there  were  not  in  fact  two  funds,  and  the  plaint- 
iff's prior  right  to  satisfaction  out  of  the  mortgaged  goods 
is  unquestioned. 

Jfo  other  questions  require  attention. 

By  the  Cowrt. —  Judgment  affirmed. 

Basbitbn,  J.,  took  no  part. 

A  motion  for  a  rehearing  was  denied  April  12, 189SI 


The  Ghablxs  Babhbaoh  Company,  Hespondent,  vs.  Laube, 

imp.,  Appellant. 

January  18^  April  IB^  1898. 

Mechanic^B  lien:  Pleading:  Conditions  precedent:  Amendment:  Notice 

of  claim. 

L  Performaoce  of  conditions  precedent  must  be  pleaded,  and  when 
performance  of  one  condition  is  required  and  the  circun\stances 
are  such  as  to  require  performance  of  another  in  lieu  of  it,  not 
aUeged,  evidence  to  support  such  required  performance,  if  ob- 
jected to,  should  be  rejected  and  the  complaint  dismissed  unless 
amended  so  as  to  cure  the  defect;  though  if  the  evidence  be  re- 
ceived without  objection,  the  complaint  may  be  so  amended  on 
the  trial,  or  the  defect  ignored  on  appeal,  if  raised  there  for  the 
first  time. 

2l  Under  sea  8815,  R  S.  1878,  relating  to  subcontractors*  liens,  notice 
in  writing  of  the  claim  for  a  lien  must  be  served  on  the  owner  or 
his  agent  within  sixty  days  of  the  performance  of  the  last  work 
or  furnishing  of  the  last  material,  or  upon  the  agent  of  the  owner 
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if  to  be  found  in  the  county;  otherwise,  the  notice  maybe  filed 
in  the  office  of  the  clerk  of  the  circuit  court  for  the  county,  and 
if  service  of  notice  be  alleged,  the  action  cannot  be  sustained 
against  objection,  by  proof  that  it  was  filed  and  that  the  circum- 
stances existed  making  such  filing  effectual  to  preserve  the  lien. 
[Syllabus  by  Marshall^  J.] 


Appeal  from  a  judgment  of  the  circuit  court  for  Green 
county:  John  K.  Bennett,  Circuit  Judge.     Reversed. 

Action  to  enforce  a  subcontractor's  lien.  The  complaint 
was  in  the  usual  form  and  stated,  among  other  things,  by 
appropriate  allegations,  that  on  and  between  October  18, 

1895,  and  January  16,  1896,  plaintiff  sold  and  delivered  to 
Jacob  Steinman,  as  principal  contractor,  at  his  request,  cer- 
tain building  niaterial  consisting  of  glass,  and  performed 
work  for  him,  to  the  amount  and  value  of  $715.69,  all  in  and 
about  the  construction,  repairing,  and  erection  of  a  building 
for  defendant  Lauhe^  on  lands  owned  by  him,  which  were 
particularly  described ;  that  the  building  material  was  fur- 
nished pursuant  to  a  contract  with  said  Steinman;  that  the 
work  was  performed  upon,  and  the  building  material  sold 
for  use  and  actually  used  in  the  construction  of,  the  build- 
ing mentioned ;  that  the  last  day  of  the  performance  of  such 
work  and  the  furnishing  of  such  material  was  January  16, 

1896,  and  that  within  sixty  days  thereafter  plaintiflf  gave  no- 
tice in  writing  to  defendant  Laube  and  the  contractor,  Stein- 
man, which  notice  set  forth  the  contract  out  of  which  the 
indebtedness  arose,  a  statement  of  the  work  performed  and 
material  furnished,  and  that  plaintiff  claimed  a  lien  for  the 
amount  due  therefor  under  ch.  143,  E.  S.  1878,  and  the  acta 
amendatory  thereof.  There  were  further  necessary  allega- 
tions in  regard  to  the  filing  of  the  lien  petition. 

The  answer  contained  a  denial  ot  the  allegation  of  the 
complaint  as  to  serving  notice  of  the  claim  for  a  lien  on  the 
defendant  Laube;  also  as  to  building  material  having  beea 
furnished  and  work  done  by  plaintiff  in  the  construction  of 
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the  building  on  and  between  October  18, 1895,  and  January  16, 
1896;  and  an  allegation  that  the  last  material  furnished  and 
work  done  was  December  11, 1895.  It  took  issue  on  the 
allegations  of  the  complaint  as  to  the  amount  and  value  of 
the  material  and  work,  and  contained  an  allegation  that  the 
contract  between  defendant  Laube  and  the  contractor,  Stein- 
man,  also  the  contract  between  the  contractor,  Steinman,  and 
the  plaintiff,  called  for  French  plate  glass  for  the  front  of 
the  building,  and  that  the  glass  furnished  was  of  an  inferior 
grade  of  American  plate  glass,  of  which  fact  defendant  Laube 
had  no  knowledge  till  about  the  time  of  the  commencement 
of  this  action. 

On  the  trial  a  jury  was  impaneled  and  sworn  on  the  court's 
own  motion.  The  proof  showed  that  no  notice  in  writing 
was  served  on  the  defendant  Laube,  Evidence  was  offered 
to  show  that  Laube  was  not  in  the  county  where  such  serv- 
ice could  have  been  made,  and  that  in  lieu  thereof  the  no- 
tice was  filed  in  the  oflBce  of  the  clerk  of  the  circuit  court 
for  the  county.  All  of  the  evidence  in  that  regard  was  re- 
ceived under  objection,  and  the  rulings  admitting  the  same 
were  duly  excepted  to.  The  point  that  plaintiff  was  con- 
fined to  proof  of  service  of  a  notice  in  writing,  of  a  claim 
for  a  lien,  as  required  by  the  statute,  upon  the  defendant 
Laube  under  the  allegations  of  the  complaint,  was  preserved 
throughout  the  trial.  The  court  offered  to  allow  the  plaint- 
iff to  amend  the  complaint  in  accordance  with  the  facts, 
which  was  refused,  plaintiff  elepting  to  stand  on  the  com- 
plaint as  originally  drawn  and  served. 

At  the  close  of  the  evidence  the  court  held  that  the  facts 
were  all  established  beyond  dispute,  and  against  the  objec- 
tion of  defendant  Laube  directed  the  jury  to  render  a  ver- 
dict finding  the  facts  as  indicated  by  the  court.  A  verdict 
was  rendered  accordingly,  finding,  in  substance,  that  all  of 
the  allegations  of  the  complaint  were  established,  and  also 
that  the  defendant  LoAJthe  was  not  in  the  county  where  no- 
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tioe  of  the  claim  for  subcontractor's  lien  could  have  been 
served  upon  him  within  the  time  required  by  law,  and  that 
the  notice  of  such  claim  was  filed  as  required  by  the  statute 
in  such  cases  in  the  office  of  the  clerk  of  the  circuit  court  for 
Green  county!  The  court  adopted  the  verdict  of  the  jury 
as  and  for  findings  of  fact  in  the  case,  and  rendered  judg- 
ment accordingly.  Exceptions  were  taken  to  preserve  the 
questions  treated  in  the  opinion. 

For  the  appellant  there  were  briefs  by  A.  S,  Douglas  and 
Smith  cfe  Pierce^  and  oral  argument  by  William,  Smith  and 
A,  S.  Dotbglaa. 

For  the  respondent  there  was  a  brief  by  Bloodgood^  Kemr^ 
per  &  Bloodgoodi^  attorneys,  and  FetherSy  JeffrU^  Fifidd  d& 
Moiuit^  of  counsel,  and  oral  argument  by  M.  G.  Jeffria. 

The  following  opinion  was  filed  February  8,  1898 : 

Mabshall,  J.  By  sec.  8315,  B.  S.  1878,  as  amended  by 
ch.  821,  Laws  of  1891,  a  subcontractor  is  entitled  to  a  lien 
upon  condition  that  within  sixty  days  after  the  performance 
of  the  work  or  labor,  or  furnishing  of  the  materials,  for  which 
the  lien  is  claimed,  he  gives  notice  in  writing,  to  the  owner 
of  the  building,  or  his  agent,  of  the  property  to  be  affected 
by  such  lien,  setting  forth  the  facts  required,  if  such  owner 
or  agent  can  be  found  in  the  county ;  and  otherwise  that  he 
files  such  notice  in  the  office  of  the  clerk  of  the  circuit  court 
for  such  county.  The  remedy  thus  given  being  wholly 
statutory,  strict  performance  of  all  the  conditions  precedent,, 
to  entitle  the  subcontractor  to  it,  is  required.  That  must 
be  alleged  in  the  complaint,  and,  unless  admitted  by  the  an- 
swer or  otherwise  established  by  the  evidence,  the  lien  fails. 
No  citation  of  authority  or  extensive  discussion  of  a  rule  sa 
elementary  seems  to  be  necessary.  Thompson  -y.  MilwavJceey 
69  Wis.  492;  Dewey  v.  Fifield,  2  Wis.  73.  It  may  be  stated 
as  a  universal  rule  that  where  a  right  or  remedy  is  given  by 
statute  only  upon  the  performance  of  certain  conditions. 
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performance  of  snch  conditions  must  be  alleged  in  the  com- 
plaint and  established  on  the  trial,  unless  admitted  by  the 
pleadings.  4  Ency.  of  PL  &  Fr.  655,  and  cases  cited ;  Plum 
V,  Fond  du  Lac^  61  Wis.  393.  It  is  not  doubted  but  that  in 
case  of  a  variance  between  the  allegations  of  the  complaint 
and  the  proof,  where  the  evidence  has  been  received  with- 
out objection  and  shows  that  all  the  facts  exist  requisite  to 
the  enforcement  of  the  remedy,  the  defect  may  be  cured  by 
amendment  on  proper  terms  on  the  trial,  or  disregarded  on 
appeal  if  raised  in  the  appellate  court  for  the  first  time;  but 
where  there  is  a  failure  to  establish  performance  of  the  con- 
dition alleged,  evidence  cannot  be  properly  received  against 
objection  to  show  the  performance  of  some  other  condition 
which  will  save  the  remedy,  or  such  evidence  considered  if 
the  same  be  received  against  objection,  and  proper  excep- 
tions taken.  The  proper  course  obviously  is,  in  such  circum- 
stances, to  amend  the  complaint  in  accordance  with  the  facts. 
Plaintiff  not  only  neglected  but  refused  to  do  that;  hence, 
as  we  view  the  statute,  the  case  stands  without  proof  of  the 
performance  of  the  condition,  without  which  the  action 
against  the  appellant  cannot  bo  maintained. 

The  contention  that  the  statute  provides  three  methods  of 
serving  notice  in  writing  by  the  subcontractor:  First,  by 
personal  service  on  the  owner  if  found  in  the  county;  sec- 
ond, by  service  of  the  notice  upon  the  agent  of  the  property 
to  be  affected  by  the  lien,  if  to  be  found  in  the  county ;  thirds 
by  filing  the  notice  in  the  office  of  the  clerk  of  the  circuit 
court  of  the  county, —  can  only  be  maintained,  as  we  view 
it,  by  reading  into  the  statute  language  that  is  not  there 
and  resorting  to  judicial  construction  where  the  language  is 
plain  and  its  meaning  unmistakable.  That  we  cannot  prop- 
erly do.  The  language  of  the  statute  is:  "If,  within  sixty 
days  after  performing  such  work  or  labor,  or  furnishing  such 
materials,  he  shall  give  notice  in  writing  to  the  owner  or  his 
agent^  of  the  property,       .    .  if  to  be  found  in  the  county, 
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and  if  said  owner  or  agent  cannot  be  found  in  such  county, 
by  filing  a  notice  in  writing,  in  the  oflBce  of  the  clerk  of  the 
circuit  court  of  said  county.  .  .  ."  The  words, "  by  filing 
a  notice,"  etc.,  relate,  obviously,  to  the  words  "  give  notice 
in  writing,"  and  not  to  the  words  "  to  the  owner."  There- 
fore, clearly,  such  filing  is  not  sufficient,  except  on  condition 
that  notice  in  writing  cannot  be  given  to  the  owner  or  agent. 

It  is  to  be  regretted  that  the  error  in  the  construction  of 
the  statute  makes  a  reversal  of  a  judgment  necessary,  where 
it  is  plain  that  the  facts  exist,  entitling  plaintiff  to  his  lien 
and  judgment;  but  well-settled  rules  of  pleading  cannot  be 
ignored  to  avoid  the  consequences  of  wrong  statutory  con- 
struction. 

It  is  contended  by  the  appellant  that  the  court  erred  in 
refusing  to  submit  the  issues  on  the  evidence  to  the  jury. 
Actions  to  enforce  mechanics'  or  materialmen's  liens  under 
ch.  143,  E.  S.  1878,  as  amended,  are  suits  in  equity,  with  the 
added  feature  in  sec.  3323,  E.  S.  1878,  of  the  right  of  either 
party,  on  demand  therefor,  to  have  any  issue  of  fact  sub- 
mitted to  a  jury,  whose  verdict  thereon  shall  be  conclusive. 
Wilier  V,  Bergentkalj  50  Wis.  474.  Such  section  plainly  con- 
templates that  the  demand  therein  mentioned  shall  be  made 
at  the  commencement  of  the  trial,  and  that  it  shall  specify, 
specifically,  the  issue  or  issues  which  the  party  desires  to 
have  submitted  to  the  jury,  so  that  such  issue  or  issues  may 
be  covered  by  special  questions  to  be  answered  by  the  jury 
in  the  form  of  a  special  verdict.  If  no  such  demand  be  made, 
the  statutory  right  is  thereby  waived.  Nevertheless,  the 
<jourt  may,  of  its  own  motion,  submit  questions  of  fact  to  a 
jury,  whose  verdict  in  that  case  is  advisory  only.  Barilett 
V.  Cloughy  94  Wis.  196.  No  demand  was  made  here  by  the 
appellant,  before  the  commencement  of  the  trial,  for  the 
submission  of  any  particular  issue  or  issues  to  the  jury,  nor 
was  any  demand  whatever,  at  that  time,  made  for  a  jury 
trial.     The  court  impaneled  a  jury  of  its  own  motion.     It 
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must  be  deemed  to  have  been  done,  not  under  sec.  3323, 
R.  8.  1878,  but  under  sec.  2843,  R.  S.  1878,  which  expressly 
authorizes  the  court,  in  an  equity  case,  to  take  the  advice  of 
a  jury  on  questions  of  fact.  When  a  jury  is  impaneled  under 
the  latter  section,  the  court  may,  at  any  stage  of  the  pro- 
ceedings, withdraw  the  case  entirely  from  the  jury,  or  may, 
after  they  have  rendered  their  verdict,  set  it  aside  and  dis- 
regard it  altogether.  CarrolVs  Willy  60  Wis.  437 ;  Bardett 
V.  Cloughy  supra. 

From  what  has  preceded  it  will  be  seen  that  the  demand 
for  the  submission  of  issues  to  the  jury,  made  at  the  close 
of  the  evidence,  came  too  late.  The  right  had  been  waived. 
The  withdrawal  of  the  case  from  the  jury,  by  the  court, 
even  if  it  be  true  that  the  evidence  was  conflicting,  was 
clearly  a  matter  within  the  discretion  of  the  court,  and  not 
subject  to  review  on  this  appeal. 

Numerous  exceptions  were  filed  to  the  findings  of  fact 
made  by  the  court,  all  of  which  have  received  consideration 
without  discovering  any  ground  for  disturbing  any  of  such 
findings,  under  the  rule  that  findings  of  fact  by  the  trial 
court  must  prevail  on  appeal  unless  shown  to  be  contrary  to 
the  clear  preponderance  of  the  evidence. 

It  follows  that  the  judgment  of  the  circuit  court  must  be 
reversed  and  the  cause  remanded  with  directions  to  dismiss 
the  complaint  as  to  the  appellant  and  his  property,  and  to 
render  judgment  in  his  favor  for  costs  to  be  taxed,  unless, 
within  thirty  days  after  notice  in  writing  to  the  plaintiff's 
attorneys,  of  the  filing  of  the  remittitur  in  the  office  of  the 
clerk  of  the  circuit  court  for  Green  county,  it  obtains  leave 
of  the  trial  court,  on  such  terms  as  it  may  deem  equitable, 
to  amend  the  complaint  so  as  to  allege  performance  of  the 
•condition  precedent  in  respect  to  the  filing  of  the  notice,  in 
writing,  of  the  subcontractor's  claim  for  a  lien,  in  the  office 
of  the  clerk  of  the  circuit  court  for  Green  county,  and  the 
existence  of  the  condition  rendering  such  filing  proper  under 
Vol.99  — 12 
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the  statutes  governing  the  subject.  In  case  such  amend- 
ment is  made,  the  trial  court  is  directed  to  render  judgment 
in  accordance  with  the  findings  and  conclusions  of  the  court* 
Costs  in  this  court  in  favor  of  the  appellant  are  limited  to 
clerk's  fees,  attorney's  fees,  and  $26  for  printing. 
By  the  CovArt —  So  ordered. 

Babdeen,  J.,  took  no  part. 

A  motion  for  a  rehearing  was  denied  April  12, 1898. 
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WiLKiKS,  Eespondent,  vs.  !N"ioolai  and  another,  Appellants. 

January  18  --April  IS,  1898. 
Easements:  Prescription:  Adverse  use, 

X,  By  twenty  years  of  open,  notorious,  continuous,  adverse  use  and 
enjoyment  of  an  artificial  ditch  to  drain  water  from  the  land  of 
one  person  onto  and  across  that  of  an  adjoining  owner,  by  the 
consent  of  such  owner,  such  person  acquires  by  prescription  the 
right  to  a  continuance  of  such  use  and  enjoyment 

2l  Such  open,  notorious,  and  continuous  use  for  twenty  years,  without 
objection  from  the  servient  owner,  is  prima  fade  evidence  of  ad- 
verse possession  or  use,  and,  together  with  such  circumstances^ 
establishes  title  by  prescription,  unless  explained  as  consistent 
with  the  title  of  the  true  owner  by  some  showing  that  such  use 
was  under  a  lease,  contract,  or  permission  of  some  kind. 
[Syllabus  by  Marshall^  J.] 

Appeal  from  a  judgment  of  the  county  court  of  Waukesha 
county :  M.  S.  Griswold,  Judge.    Affirmed. 

Action  for  a  mandatory  injunction  compelling  defendants 
to  lower  a  culvert  on  their  premises  so  as  to  allow  the  water 
to  flow  freely  from  adjoining  land  on  the  east,  owned  by 
plaintiff,  onto  and  across  such  premises,  and  to  restrain  de- 
fendants permanently  from  thereafter  obstructing  such  flow. 
The  trial  resulted  in  findings  of  fact  covering  the  issues 
raised  by  the  pleadings,  in  substance  as  follows: 

(1)  Plaintiff  and  defendants  are  severally  the  owners  of 
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land  as  alleged  in  the  complaint,  plaintiffs  land  being  on  the 
west  side  of  the  defendants'. 

(2)  Near  the  westerly  side  of  plaintiff's  land  there  is  a 
marsh  of  about  eight  acres,  onto  which  water  drains  from 
the  surrounding  country.  Near  the  northerly  side  of  the 
marsh  is  a  spring  where  water  comes,  naturally,  to  the  sur- 
face, and  from  which,  some  years  ago,  a  ditch  was  dug,  con- 
necting with  another  drainage  ditch,  through  the  center  of 
the  marsh,  in  which  there  has  customarily  been  some  flow 
of  water  from  the  spring. 

(3)  At  the  easterly  end  of  the  marsh,  in  a  state  of  nature, 
there  was  a  ridge  of  dry  land,  forming  a  natural  obstruction  to 
the  flow  of  water  from  the  marsh  onto  defendants'  land,  un- 
less there  was  considerable  surface  water.  From  twenty  to 
forty  years  ago  the  water  from  some  natural  springs  north- 
east of  plaintiff's  land,  which  flowed  southeasterly  in  a  nat- 
ural channel  called  Soft  Water  Brook,  was  diverted  so  as  to 
flow  by  an  artificial  channel  southwesterly  into  a  pond  eighty 
rods  northeast  of  the  marsh,  thence  northwesterly  into  a 
natural  channel  into  the  marsh,  and  then  through  the  high 
land  before  spoken  of,  on  the  east  end  thereof,  onto  defend- 
ants' land  by  way  of  a  ditch  cut  through  such  high  land  more 
than  thirty  years  ago  for  that  purpose.  Through  such  ditch, 
ever  since  its  construction,  in  ordinary  seasons,  water  flowed 
a  considerable  portion  of  the  time,  being  the  drainage  from 
the  marsh,  the  water  from  the  spring  thereon,  and  the  water 
diverted  as  aforesaid. 

(4)  For  years  defendants  have  maintained  a  private  road- 
way on  their  land  along  near  the  boundary  line  between  the 
lands  of  the  parties  and  across  the  artificial  watercourse 
aforesaid,  the  roadbed  being  raised  somewhat,  so  that,  in  the 
absence  of  a  passageway  under  it,  it  would  form  a  dam  and 
prevent  the  flow  of  water  off  from  plaintiff's  land  by  way 
of  the  ditch.  In  the  construction  of  such  road  a  culvert  was 
placed  under  the  same  so  as  to  provide  a  free  passage  for 
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the  water  coming  off  from  plaintiff's  land  as  aforesaid,  which 
<5ulvert  has  been  maintained  for  many  years. 

(5)  About  May,  1895,  defendants  raised  the  bed  of  the  cul- 
Tert  ten  inches,  so  as  to  obstruct  the  flow  of  water  through 
the  same,  and  have  ever  since  refused  to  remove  such  ob- 
struction, though  often  requested  by  plaintiff  so  to  do. 

(6)  Plaintiff  has  been  damaged  by  the  act  of  the  defend- 
ants aforesaid  in  the  sum  of  one  dollar,  and  will  be  damaged 
continually  unless  defendants  are  compelled  by  the  court  to 
remove  the  obstruction  and  permanently  refrain  from  inter- 
fering with  any  flow  of  water  thereafter  through  such  cul- 
vert. 

(7)  The  ditch  above  mentioned  has  been  maintained,  and 
the  passageway  for  water  therein  from  plaintiff's  land  onto 
<lefendants'  and  through  the  culvert,  under  the  roadway 
aforesaid,  has  been  enjoyed,  by  plaintiff  and  those  preced- 
ing him  in  ownership  of  the  land,  open,  continuous,  notori- 
ous, adverse,  and  acquiesced  in  by  defendants  and  those 
preceding  them  in  ownership  of  their  land,  for  more  than 
twenty  years,  whereby  plaintiff  has  acquired  the  prescrip- 
tive right  to  a  continuance  of  such  use  and  enjoyment. 

On  the  facts  so  found,  the  court  concluded  as  a  matter  of 
law  that  plaintiff  Avas  entitled  to  the  mandatory  and  per- 
manent injunction  prayed  for,  and  to  recover  of  the  defend- 
ants his  damages  and  costs.  Exceptions  were  filed  so  as  to 
present  the  questions  discussed  in  the  opinion.  Judgment 
was  rendered  for  the  plaintiff  in  accordance  with  the  fore- 
going, and  defendants  appealed. 

Lindley  Collins^  for  the  appellants,  argued  that  a  per- 
missive right  cannot  merge  into  a  prescriptive  right.  Petti- 
<gr€W  V.  Evansvilley  25  Wis.  227;  Fryer  v.  Warne^  29  id.  511, 
An  uninterrupted  enjoyment  of  an  artificial  watercourse 
for  twenty  years  will  not  give  a  permanent  right  to  main- 
tain it.    Tiedeman,  Real  Property,  588,  and  cases  cited. 
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For  the  respondent  there  was  a  brief  by  Pierce  dk  Vavh- 
nevj  and  oral  argument  by  TT.  A.  Pierce. 
The  following  opinion  was  filed  February  8, 1898: 

Masshall,  tT.  There  is  no  serious  controversy  but  that 
respondent  is  entitled  to  the  relief  granted  by  the  judgment 
appealed  from,  if  the  findings  of  fact  are  warranted  by  the 
evidence.  The  real  groundwork  of  respondent's  recovery  i* 
the  finding  that  he,  and  those  under  or  through  whom  h& 
claims  title,  had,  for  more  than  twenty  y^ars,  maintained  a 
ditch  to  drain  water  off  from  his  land  onto  the  lands  of  the 
defendants,  thence  through  a  culvert  under  a  private  road- 
way on  the  latter's  land,  near  the  division  line  between  the 
lands  of  the  parties;  that  such  maintenance  of  the  water- 
way and  enjoyment  of  its  use  was  continuous,  adverse,  open^ 
notorious,  and  without  objection  from  the  defendants  and- 
those  preceding  them  in  ownership.  Such  facts  constitnte^ 
all  the  elements  of  a  prescriptive  right,  and  do  not  come 
within  the  rule  which  prevails  ordinarily,  that  one  cannot 
acquire  a  right  by  prescription  to  have  mere  surface  water 
flow  naturally  over  the  surface  of  his  land  onto  and  across 
the  land  of  another,  but  within  the  other  rule  that  the  owner 
of  land  may,  by  draining  such  land  of  surface  and  other 
water  by  an  artificial  waterway  onto  or  through  the  land  of 
another,  openly,  continuously,  adversely,  and  with  the  con- 
sent of  such  other,  for  a  period  of  twenty  years,  acquire  a» 
easement  in  the  latter's  land  for  a  continuance  of  such  drain* 
age.  Gould,  Waters,  §  279;  White  v.  Chapm,  12  Allen,  516; 
ConTdin  t?.  Boyd^  46  Mich.  56;  Curtis  v.  Eaetern  E,  Co.  9& 
Mass.  428;  Rathke  v.  Gardner^  134  Mass.  14. 

It  follows  that  unless  we  can  say  that  some  one  of  th^ 
findings  of  fact,  as  to  the  elements  of  a  prescriptive  right,  is^ 
against  the  clear  preponderance  of  the  evidence,  the  judg- 
ment appealed  from  is  right,  if  the  finding  as  to  the  defend- 
ants' having  obstructed  and  interfered  with  the  continued 
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enjoyment  of  the  easement  claimed  by  the  plaintiff,  is  also 
supported  by  the  evidence. 

It  is  argued  at  some  length  by  appellants'  counsel  that 
there  can  be  no  prescriptive  right  founded  on  a  mere  per- 
missive use.  Such  is  unquestionably  the  law.  Mere  per- 
missive use  for  any  length  of  time  does  not  create  a  right 
by  prescription.  Peitigrew  v.  Evansvilley  25  "Wis.  223 ;  Fryer 
V.  Warne,  29  Wis.  511.  Such  rule  has  no  application,  how- 
ever, to  the  findings  of  fact  in  this  case,  and  no  application 
to  the  evidence  preserved  in  the  record.  There  is  no  af- 
firmative evidence  of  how  the  use  in  question  commenced. 
The  circumstances  found  by  the  court,  which  are  amply 
supported  by  the  evidence,  that  the  use  was  continuous, 
open,  notorious,  and  without  objection  for  more  than  twenty 
years,  stand  without  any  evidence  to  explain  them.  From 
such  circumstances  the  court  further  found,  as  an  inference 
of  fact,  that  the  use  was  adverse  and  acquiesced  in ;  that  is, 
that  it  commenced  under  claim  of  right  hostile  to  the  whole 
world,  and  was  continued  without  interruption  or  objection 
down  to  the  expiration  of  the  period  requisite  to  raise  the 
presumption  of  a  previous  grant.  Lamjpman  v.  Van  Alstyne^ 
94  Wis.  417.  Was  such  inference  warranted,  is  a  question 
properly  presented  by  one  of  appellants'  exceptions,  though 
hardly  reached  by  the  assignments  of  error;  nevertheless 
such  question  should  be  decided,  as  it  strikes  at  the  very 
root  of  respondent's  right  to  recover.  The  rule  that  the 
evidence  of  adverse  possession  must  be  clear  and.  positive, 
and  should  be  strictly  construed  against  the  person  claiming 
a  prescriptive  right,  and  that  every  reasonable  presumption 
should  be  given  in  favor  of  the  true  owner,  is  fully  recog- 
nized; but  along  with  such  rule  is  another  just  as  firmly 
established, —  that  open,  notorious,  and  continued  use  with- 
out objection,  for  more  than  twenty  years,  unexplained,  es- 
tablishes the  fact  of  adverse  possession  from  the  beginning, 
and  a  perfect  title  by  prescription.     Said  Mr.  Justice  New- 
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MAN,  in  the  opinion  of  the  court  in  Carmody  v,  Mulrooney^ 
87  Wis.  552,  speaking  of  the  acquirement  of  an  easement  in 
the  manner  under  discussion:  Unexplained  use,  continued 
for  twenty  years,  raises  the  presumption  that  such  use  was 
under  claim  of  right  and  adverse,  and  is  as  to  such  fact  suf- 
ficient, unless  rebutted  by  the  landowner  by  showing  it  was 
under  a  lease,  contract,  or  permission  of  some  kind,  to  estab- 
lish  such  right  by  prescription.  3  Kent,  Comm.  442;  Miller 
«?.  Gavlock^  8  Barb.  163;  Hammond  v.  Zehner^  23  Barb.  473;^ 
Jones,  Ev.  §  80.  To  the  same  effect,  in  Smith  v.  Miller,  11 
Gray,  145,  speaking  of  such  an  easement  as  the  one  here 
claimed,  the  court  said:  ^^  A  right  to  an  easement  of  that 
kind  in  the  land  of  another  may  undoubtedly  be  acquired 
by  the  enjoyment  of  it,  provided  that  enjoyment  is  adverse, 
uninterrupted,  and  of  sufficient  continuance  and  duration, 
and  the  actual  exercise  or  enjoyment  of  the  right  contended 
for  is  prima  facie  evidence  of  prescription,  and  is  sufficient 
to  show  a  title  to  the  easement  which  is  claimed."  So,  to 
the  same  effect,  is  Preacott  v.  White^  21  Pick.  342,  where 
Chief  Justice  Shaw  used  this  language :  "  It  must  be  taken, 
according  to  established  rules  of  law,  that  the  run  of  such  a 
canal  through  the  land  of  another  for  the  time  stated  is  evi- 
dence of  an  antecedent  grant." 

From  what  has  preceded,  obviously,  the  finding  of  fact  as 
to  adverse  use  followed  as  a  necessary  inference  from  the 
finding  of  open,  notorious,  and  continued  use  without  objec- 
tion for  more  than  twenty  years,  which  latter  facts  are  con- 
sidered supported  by  the  evidence.  If  thojprima  facie  case, 
mado  by  such  continuous  use,  had  been  met  by  proof  that  it 
was  under  a  license  or  contract,  or  permission  of  some  char- 
acter, or  explained  in  some  way  as  not  hostile  to  the  title 
of  the  true  owner,  the  presumption  of  adverse  use  arising 
from  the  evidentiary  facts  stated  would  have  been  destroyed; 
but  there  was  no  evidence  whatever  produced  on  the  sub- 
ject.    There  is  affirmative  evidence,  however,  of  a  recogni- 
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tion  for  many  years  of.  plaintiff's  right  to  use  the  drainage 
ditch  as  contended  for,  in  that,  in  the  construction  and  main- 
tenance of  the  private  road^  during  substantially  the  whole 
period,  defendants  maintained  the  culvert  under  it  for  the 
free  passage  of  the  water  coming  down  from  the  marsh 
through  the  ditch. 

Exceptions  were  taken  to  the  findings  as  to  the  obstruc- 
tion and  threatened  continuance  thereof,  of  the  waterway  at 
the  culvert  on  defendants'  land.  The  evidence  bearing  on 
that  subject  has  been  examined  without  perceiving  any  suf- 
ficient reason  to  disturb  such  finding. 

JBy  the  Court — The  judgment  of  the  county  court  is  af- 
firmed. 

Babdeen,  J.y  took  no  part. 

A  motion  for  a  rehearing  was  denied  April  12, 1898. 
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TTiKKLEE,  Appellant,  vs.  Eaoinb  Wagon  &  Oarbiagb  Oom- 

PANY,  Eespondent. 

Marek  l^AprU  IB,  1898. 

Master  and  servant:  Damages  for  torongful  discharge:  Burden  of  proof : 

Pleading:  Appeal 

1.  An  employee  who  has  been  wrongfully  discharged  by  his  employer 

before  the  expiration  of  the  contract  period  may  wait  until  after 
such  time,  and  then  sue  and  recover  the  amount  which  he  woulcl 
have  earned  under  such  contract,  less  what  he  might  have,  in  the- 
meantime,  earned  elsewhere. 

2,  In  an  action  by  an  employee  to  recover  damages  for  such  wrongful 

discharge,  the  burden  of  proving  in  mitigation  of  damages,  that 
the  plaintiff  could  have  obtained  employment  elsewhere,  is  upon 
the  defendant. 
8.  A  complaint  which  alleges  the  contract  by  which  the  plaintiff  was- 
employed,  and  his  wrongful  discharge  before  the  expiration  of  the 
contract  period,  states  a  cause  of  action  for  a  breach  of  the  con- 
tract, and  the  averment  that  there  is  now  **  due  the  plaintiff  by 
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virtue  of  such  contract  **  a  certain  sum,  naming  the  balance  which 
he  would  have  earned  under  the  contract,  does  not  make  it  an  ac- 
tion for  wages. 

i  Where  the  objection  to  a  complaint  is  raised  ore  tenu9  at  the  trial, 
the  complaint  should  be  construed  liberally  and  with  a  view  to 
substantial  justice^  and  not  so  aa  to  defeat  it  by  undue  techni- 
cality. 

5k  Where  an  order  sustaining  a  demurrer  to  the  complaint  and  award- 
ing costs  is  reversed  on  appeal,  another  order  setting  off  those 
costs  against  costs  awarded  to  the  plaintiff  on  dismissal  of  the  de- 
fendant's counterclaim  should  also  be  reversed. 


Apfbal  from,  a  judgment  of  the  circait  coart  for  Racioe 
county :  Frank  M.  Fish,  Circuit  Judge.    Jievoraed. 

Aotion  upon  contract.  The  complaint  was  to  the  effect- 
that  on  and  prior  to  January  1, 1894,  the  defendant  entered 
into  a  contract  and  agreement  with  the  plaintiff,  whereby, 
in  consideration  of  the  plaintiff  entering  and  continuing  in 
the  employ  of  the  defendant  aa  a  carriage  maker  for  the- 
period  of  one  year  from  and  after  January  1, 1894,  the  de- 
fendant would  pay  the  plaintiff  for  such  work,  labor,  and 
services  $1,500  on  or  before  January  1, 1895 ;  that,  under 
said  contract,  he  entered  into  the  defendant's  employ  Jan- 
uary 1, 1894,  and  continued  therein  until  November  1, 1894, 
when  the  defendant,  without  cause,  justification,  or  excuse, 
dismissed  plaintiff  from  its  employ,  and  although  the  plaint- 
iff was  willing  and  ready  to  continue  in  such  employ,  and 
fully  perform  such  contract  on  his  part,  refused  to  permit  him 
to  work  further  for  it,  and  compelled  him  to  seek  employ- 
ment elsewhere,  which  he  did,  diligently,  without  avail;  that,, 
excepting  the  sum  of  $1,250  paid  thereon  at  various  times, 
no  part  of  said  contract  price  had  been  paid  by  the  defend- 
ant; and  that  "there  is  now  due  the  plaintiff  herein,  by  vir- 
tue of  such  contract,  the  sum  of  $250,"  which  the  defendant 
refused  to  pay,  and  for  which  judgment  was  demanded. 
The  defendant,  by  its  answer,  denied  that  the  plaintiff  was 
employed  to  work  for  it  for  one  year  from  January  1, 1894^ 
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to  January  1,  1895,  for  $1,500,  and  denied  that  the  plaintiff 
worked  for  it  by  the  year,  but  alleged  that  he  worked  for 
it  during  the  year  1894,  under  a  contract  by  which  he  was 
to  receive  $125  per  month,  and  was  paid  at  that  rate  for  his 
work  from  January  1,  1894,  to  November  1,  1894,  being 
$1,250,  which  was  in  full  payment  for  all  work  that  he  had 
performed  for  the  defendant;  that  the  plaintiff  Avas  dis- 
charged for  insubordination  and  disobedience  to  defendant's 
lawful  orders.  The  defendant  pleaded  two  counterclaims, 
upon  which  it  demanded  judgment  for  $1,500. 

At  the  trial,  before  the  court  and  jury,  the  defendant  de- 
murred ore  tenua  to  the  plaintiflfs  complaint,  on  the  ground 
that  the  plaintiff's  action  could  not  be  sustained  for  wages 
that  had  never  been  earned;  that  he  did  not  work  for  the 
defendant  any  part  of  the  time  for  which  he  claimed  wages; 
and  that  the  only  action  he  had  against  the  defendant  was 
for  breach  of  contract.  The  court  sustained  the  demurrer, 
and  adjudged  that  the  complaint  be  dismissed,  with  costs  in 
favor  of  the  defendant  for  $49.14.  The  court  dismissed  the 
defendant's  counterclaims  for  failure  on  its  part  to  produce 
proof  in  Support  of  them,  and  taxed  costs  on  such  dismissal 
in  favor  of  the  plaintiff  at  $49.06.  Afterwards  the  defend- 
ant moved  the  court  for  an  amendment  to  the  order  of  the 
court  allowing  judgment  of  nonsuit,  with  costs  on  said  coun- 
terclaims; but  the  court  ordered  that  the  plaintiff's  costs  on 
such  counterclaims  as  taxed  by  the  clerk  be  offset  against 
the  costs  of  the  defendant  taxed  in  its  favor  against  the 
plaintiff  in  the  action,  and  that,  to  such  extent,  such  judg- 
ment for  costs  be  marked  "Satisfied"  upon  the  record,  but 
without  costs  to  either  partj\ 

The  plaintiff  appealed  from  the  order  offsetting  said  costs, 
and  from  the  judgment  sustaining  the  demurrer  ore  tenius  to 
the  complaint. 

For  the  appellant  there  was  a  brief  by  Kearney  cfe  Thomp- 
soTiy  and  oral  argument  by  T,  M,  Kearney. 
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For  the  respondent  there  was  a  brief  by  Hand  &  Handj 
attorneys,  and  Winldery  Flanders^  Smithy  Bottum  cfe  Vilas^ 
of  counsel,  and  oral  argument  by  E,  P.  Vilds,  They  argued, 
among  other  things,  that  the  action  was  improperly  brought 
for  the  recovery  of  wages.  It  should  be  in  tort  for  a  breach 
of  the  contract.  Howard  v.  Dali/j  61  N.  T.  362;  Weed  v. 
Burt,  78  id.  101 ;  James  v.  Allen  Co.  44  Ohio  St.  226;  Keedy 
V.  Long^  5  L.  E.  A.  759;  Chamljerlin  v.  Morgan,  68  Pa.  St. 
169 ;  Willoughby  v,  Thomas,  24  Gratt.  521 ;  Olmstead  v.  Back, 
22  L.  E.  A.  74;  :^ron  v.  Clayton,  35  S.  W.  Eep.  434;  Zich- 
tenstein  v.  BrooTcs,  75  Tex.  196;  Bennett  v.  Morton,  46  Minn. 
113;  Wood,  Master  &  S.  246,  247. 

PiNNEY,  J.  The  defendant's  contention  is  that  if,  as  is 
alleged  in  the  complaint,  the  plaintiff  was  wrongfully  dis- 
charged by  the  defendant  before  the  expiration  of  the  stipu- 
lated period  of  his  service,  he  cannot  sue  for  and  recover  the 
unpaid  portion  of  the  stipulated  wages,  except  for  past  serv- 
ices rendered  and  for  such  sums  of  money  as  had  already 
become  due;  that,  as  far  as  any  other  claim  on  the  contract 
is  concerned,  he  should  have  sued  for  the  injury  he  had  sus- 
tained by  his  wrongful  discharge  and  breach  of  the  contract 
in  not  being  allowed  to  serve  the  stipulated  period,  and  earn 
the  wages  agreed  on,  relying  on  the  rule  laid  down  in  Hoto- 
ard  V.  Daly,  61  N.  T.  362;  and  Weed  v.  Burt,  78  N.  Y.  191. 
The  general  rule  is  that  when  a  contract  is  entire,  as  in  the 
present  case,  it  is  necessary  for  a  party  to  show  full  perform- 
ance on  his  part  before  he  can  maintain  an  action  upon  it. 
The  authorities  recognize  certain  exceptions  to  the  rule,  as 
where  performance  has  been  rendered  impossible  by  the  act 
of  God,  by  the  act  of  the  law,  or  by  the  act  of  the  other 
party.  Jennings  v.  Lyons,  39  Wis.  557.  The  defendant  hav- 
ing wrongfully  discharged  the  plaintiff  and  refused  to  receive 
his  services  or  permit  him  to  complete  his  contract  of  service, 
the  plaintiff  had  the  right  to  treat  it  as  broken,  and  to  sue  on  it 
and  recover  to  the  date  of  the  expiration  of  the  contract  ac- 
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cording  to  its  terms,  and  the  measure  of  bis  damages  prima 
facie  would  be  tbe  contract  price  of  tbe  work;  but  the  de- 
fendant might  mitigate  the  damages  by  showing  that  the 
party  might  have  obtained  other  employment  elsewhere. 
The  burden  of  showing  this  is  on  the  defendant.  In  Danleif 
V.  WiUiamSj  16  Wis.  681,  it  was  held  that  where  one  contracts 
to  work  for  another,  either  for  a  specified  time  or  until  he 
finished  a  building  or  other  work,  if  he  is  prevented  by  the 
fault  of  the  hirer  he  is  certainly  damaged  to  the  extent  of 
the  sum  be  would  have  received  for  his  services  unless  he 
could  obtain  other  employment  in  the  meantime.  "  In  the 
absence,  therefore,  of  any  evidence  that  the  party  might  have 
obtained  any  other  employment,  the  law  can  adopt  no  other 
rule  of  damages  than  the  contract  price,  unless  there  is  some 
legal  presumption  that  such  other  employment  might  be  ob- 
tained."   Barker  v.  Knickerhocker  L.  Ins,  Co.  24  Wis.  630. 

The  complaint  counts,  in  substance,  upon  a  breach  by  de- 
fendant of  the  contract  between  the  parties,  in  that  it,  with- 
out justification  or  excuse,  dismissed  the  plaintiff  from  its 
employment,  notwithstanding  he  was  ready  and  willing  to 
continue  in  its  employment  and  fully  perform  the  contract 
on  his  part,  and  compelled  him  to  seek  employment  else- 
where. It  seems  to  be  the  settled  law  of  this  state  that, 
where  a  party  is  thus  wrongfully  discharged  by  the  em- 
ployer before  the  expiration  of  the  contract  period,  he  may 
wait  until  such  period  arrives,  and  then  recover  against  the 
employer  the  wages  he  would  have  earned  but  for  such 
Avrongful  discharge,  less  what  he  could  have  earned  by  em- 
ployment elsewhere,  which  will  be  in  reduction  of  dam- 
ages. Gordon  v.  Brewster^  7  Wis.  355 ;  La  Coursier  v.  Rims- 
selly  82  Wis.  265 ;  Litilefield  v.  William  Bergenihal  Co.  87 
Wis.  394 

It  savors  of  over-refinement  and  extreme  technicality  to 
say  that  the  action  as  framed  is  not  in  substance  founded 
upon  the  breach  of  contract  stated,  in  consequence  of  the 
wrongful  and  improper  discharge  of  the  plaintiff.    The  aver- 
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ment  in  the  complaint  that  "there  is  now  due  the  plaintiff, 
by  virtue  of  such  contract,  $250,"  is  no  more  than  saying 
that  the  plaintiff's  damages  for  such  breach  amounted  to 
that  sum,  and  would  seem  to  be  but  the  equivalent  of  a 
claim  not  technically  for  wages,  but  for  compensation  for 
breach  of  the  contract.  "We  think  that  the  complaint  states 
in  a  clear  and  concise  manner  all  the  facts  pecessary  to  show 
that  the  plaintiff  had  a  cause  of  action  against  the  defend- 
ant for  a  breach  of  the  contract  between  the  parties,  and  to 
recover  damages  according  to  the  rule  stated  in  the  cases 
oited.  It  is  true  that  it  is  alleged  in  the  complaint  that  there 
is  due  the  plaintiff,  by  virtue  of  such  contract,  the  sum  of 
$250,  all  of  which  the  defendant  neglects  and  refuses  to  pay, 
and  for  which  judgment  is  demanded.  The  assumption  that 
the  action  is  for  wages  rather  than  for  compensation  under 
the  contract  on  account  of  its  breach  is  not  justified  by  the 
allegations  of  the  complaint.  The  objection  to  the  com- 
plaint was  raised  a7*e  ienus  at  the  trial,  and  the  court  should 
have  construed  the  complaint  liberally,  and  with  a  view  to 
-substantial  justice,  and  not  so  as  to  defeat  it  by  undue  tech- 
nicality of  construction.  We  hold,  therefore,  that  the  court 
erred  in  sustaining  the  defendant's  demurrer  ore  tenusy  and 
that  the  judgment  given  thereon  as  stated  must  be  reversed. 

InasmQch  as  the  judgment  against  the  plaintiff  on  the  de- 
fendant's^demurrer  ore  tenuis  to  the  complaint  and  for  costs 
is  reversed  as  erroneous,  it  follows  that  the  order  setting  off 
the  costs  should  also  be  reversed;  so  that  the  plaintiff  may 
proceed  to  collect  the  judgment  for  costs  awarded  to  him 
on  the  dismissal  of  the  defendant's  counterclaims,  and  from 
which  there  has  been  no  appeal. 

JSy  the  Court — The  judgment  of  the  circuit  court  on  the 
demurrer  ore  tenua  to  the  plaintiff's  complaint  is  reversed, 
«nd  the  cause  remanded  for  a  new  trial;  and  the  order  off- 
setting the  costs  in  the  circuit  court  on  the  dismissal  of  the 
defendant's  counterclaims,  in  favor  of  the  plaintiff,  against 
the  costs  awarded  to  the  defendant  is  reversed. 
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103   Sol      RiTGEE,  Administratrix,  Appellant,  ts.  The  City  op  Miir 
—  WAUKEE  and  others,  Respondents. 

March  2 — April  1$,  1898, 

Municipal  corporations:  lAahility  for  obstructions  in  street:  Runawajf 

horse:  Contributory  negligence  of  driver:  Proxinmte  cause, 

• 

1.  The  contributory  negligence  of  the  driver  of  a  private  conveyance 

iu  which  another  person  is  voluntarily  riding  at  the  time  of  his 
injury  is  imputable  to  the  person  so  injured,  and  will  prevent  a 
recovery  by  him  for  the  injury  sustained. 

2.  There  can  be  no  recovery  against  a  town  or  city  for  injuries  caused 

by  a  runaway  or  uncontrollable  horse. 

8.  Where,  in  an  action  for  an  injury  received  by  reason  of  an  obstruc- 
tion in  a  street,  the  evidence  shows  that  the  injury  was  sustained 
while  plaintiff's  horse  was  running  away,  such  running  away  must 
be  deemed  the  proximate  cause  of  the  injury. 

4k  Where,  in  such  action,  the  evidence  was  clear  that  the  driver  had 
more  than  momentarily  lost  control  of  the  horse  at  the  time  of  the 
injury,  and  there  was  no  evidence  which  could  sustain  a  verdict 
in  favor  of  the  plaintiff,  a  nonsuit  was  properly  granted. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  D.  H.  Johnson,  Circuit  Judge.    Affirmed. 

Action  brought  by  the  plaintiff,  the  widow  of  John  Rit- 
ger, deceased,  and  administratrix  of  his  estate,  against  the 
defendants,  to  recover  damages  for  injuries  alleged  to  have 
been  received  by  her  husband,  John  Ritger,  on  the  6th  of 
July,  1895,  caused  by  the  negligence  of  the  defendants,  and 
from  the  effects  of  which  he  died. 

On  and  prior  to  the  time  in  question  the  Milwaukee  Street 
Railway  Company,  managed  by  the  defendants  Senry  C 
Payne  and  Oeoi^ge  R,  Sheldon  as  receivers,  Avas  operating 
an  electric  railway  line  along  the  center  of  Walnut  street, 
at  its  intersection  with  Lisbon  avenue  and  Twenty-Fourth 
street;  and  it  appeared  that  center  poles  for  the  support  of 
wires  were  placed  along  the  center  of  Walnut  street;  that 
the  defendant  the  city  of  Milwaukee  authorized  by  ordi- 
nance the  placing  of  said  center  poles  in  the  center  of  Wal- 
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nut  street,  but  not  within  street  crossings;  that  the  city  of 
Milwaukee  permitted  the  placing,  and  the  street  railway 
company,  by  its  receivers,  placed  and  maintained,  a  center 
pole  in  the  center  of  Walnut  street,  and  within  six  and  two- 
tenths  feet  of  the  center  of  Lisbon  avenue,  at  the  intersect 
tion  of  Lisbon  avenue,  "Walnut  street,  and  Twenty-Fourth 
street,  and  upon  the  east  line  of  Twenty-Fourth  street;  that 
said  center  pole  was  within  the  crossing,  and  at  the  center 
of  the  crossing,  of  Lisbon  avenue  and  Walnut  street,  and  it 
was  claimed  that  the  same  was  a  dangerous  obstruction  and 
nuisance  to  the  traveled  part  of  Walnut  street  and  Lisbon 
avenue,  and  a  nuisance  to  persons  traveling  on  said  streets. 

It  was  charged  that  said  center  pole  was  knowingly,  un- 
lawfully, and  negligently  supported  and  maintained  by  the 
defendants  in  said  place  for  more  than  two  years  prior  to 
July  6,  1895,  and  that  on  the  night  of  that  day  John  Rit- 
ger, plaintiff's  husband,  when  lawfully  and  carefully  driving 
along  Lisbon  avenue,  at  12  o'clock  at  night,  was,  without 
fault  or  negligence  on  his  part,  thrown  against  said  center 
pole  by  reason  of  the  left  wheel  of  the  wagon  striking  vio- 
lently against  said  pole,  which  was  so  obstructing  the  trav- 
eled part  of  the  crossings  of  said  streets,  whereby  he  received 
injuries  which  caused  his  death. 

The  answer  of  the  receivers  admitted  the  location  and 
intersection  of  the  streets,  and  the  location  of  the  center 
poles,  except  that  the  one  in  question  was  in  the  center  of 
the  crossing  at  the  intersection  of  Lisbon  avenue  and  Walnut 
street.  The  answer  alleged  ignorance  of  the  death  of  Ritger, 
and  averred  that  his  injuries  and  death  were  the  result  of 
his  own  negligence. 

The  answer  of  the  defendant  citv  admitted  the  location 
and  maintenance  of  the  public  streets  mentioned  in  the  com- 
plaint, and  its  obligation  to  keep  them  in  reasonable  repair 
and  free  from  obstruction,  and  admitted  the  passage  of  the 
ordinance  authorizing  .the  street  railway  company  to  equip 
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its  lines  with  electric  power,  but  denied  that  the  center  pole 
described  in  the  complaint  was  placed  at  the  intersection  of 
Walnut  street,  Lisbon  avenue,  and  Twenty-Fourth  street 
with  the  knowledge  of  the  defendant  city,  and  alleged  a 
want  of  knowledge  of  any  obstruction  being  in  those  streets 
as  alleged.  It  also  alleged  that  Kitger  at  the  time  of  his 
injury  was  riding  along  said  street  in  a  wagon  drawn  by  one 
horse,  and  driven  by  a  man  unknown  to  the  defendant,  and 
that  the  horse  and  wagon  were  driven  in  a  careless  and  reck- 
less manner,  which  contributed  to  and  caused  the  injuries  of 
said  Ritger;  and  it  averred  that,  if  there  was  any  negligence 
in  placing  said  pole  at  said  point  of  intersection,  it  was  the 
fault  and  negligence  of  the  street  railway  company,  and  that 
said  receivers  were  therefore  primarily  liable  for  all  damages 
on  account  of  the  injuries  complained  of. 

The  issues  came  on  for  trial  before  the  court  and  jury.    At 
the  close  of  the  testimony  on  the  part  of  the  plaintiff  the 
•defendant  city  moved  for  a  nonsuit,  for  the  reason  that  it 
was  not  shown  that  the  city  was  in  any  way  liable  for  the 
accident,  or  had  contributed  to  it,  and  for  the  further  rea- 
son that  the  driver  was  guilty  of  negligence  which  contrib- 
uted to  the  injury.    The  motion  for  nonsuit  was  granted; 
the  defendant  receivers  having  joined  in  the  motion.     It  is 
conceded  that  the  circuit  court,  in  granting  the  defendants' 
motion  for  nonsuit,  assumed  that  the  center  post,  C,  might 
be  considered  a  dangerous  obstruction,  for  the  trial  court 
said:    "There  has  been  evidence  tending  to  show  that  this 
[meaning  the  center  pole,  C]  may  be  dangerous  to  horses 
passing  along  over  the  avenue  or  the  street  at  that  crossing. 
There  is  evidence  tending  to  show  that  a  more  judicious  dis- 
tribution of  the  posts  would  be  less  dangerous.    So,  upon 
that  question,  I  have  come  to  the  conclusion  to  submit  it  to 
the  jury  whether  or  not,  under  the  circumstances  of  the 
case,  and  of  the  crossings  here,  the  post  was  an  obstruction 
to  the  safe  use  of  the  street."    It  is  therefore  plain  that  had 
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it  not  been  for  the  view  that  the  court  took  of  the  other 
branch  of  the  case,  namely,  in  regard  to  the  condition  of  the 
horse  at  the  time  of  the  injury,  the  issues  would  have  been 
submitted  to  the  jury,  for  a  verdict,  and  that  the  case  was 
withdrawn  from  the  jury  simply  and  solely  on  the  ground 
that  the  horse,  at  the  time  the  buggy  collided  with  the  center 
post,  was  running  away,  and  had  wholly  passed  beyond  the 
control  of  the  driver,  and  proceeded  on  its  way  until  the 
vehicle  encountered  the  center  pole. 

Referring  to  this  question,  the  trial  judge  states,  as  shown 
by  the  record:  "All  the  evidence  tends  to  show  that  at -that 
point  where  the  electric  light  was  hung  the  horse  became 
frightened  and  became  unmanageable,  and  the  driver  again 
and  again  states  that  he  lost  all  control  of  him  at  that  point. 
He  dashed  with  more  or  less  speed  eastward,  and  ran  his 
buggy  against  the  post.     The  plaintiff  was  thrown  out  and 
killed,  or  so  grievously  injured  that  he  died  some  eighteen 
days  later.     Is  this  the  case  of  a  horse  and  driver,  the  horse 
becoming  frightened  and  unmanageable,  and  the  driver  los- 
ing control  of  him,  and  subsequently,  in  the  course  of  the 
flying  horse's  career,  an  obstruction  is  struck,  and  injury  re- 
sults?    Or  is  it  the  case  where  the  horse  becomes  momentor 
rily  frightened,  and  does  not  become  a  runaway  horse,  and, 
as  a  result  of  the  fright,  encounters  an  obstruction  in  the 
highway,  to  the  injury- of  the  driver,  or  the  person  accom- 
panying the  driver?    Upon  the  view  I  have  taken  of  the 
facts  in  this  case,  I  will  consider  it  the  case  of  a  runaway 
horse  escaping  entirely  from  the  driver,  and  proceeding  on 
its  way  until  he  encounters  an  obstruction  in  the  highway." 
Counsel  for  the  appellant  concedes  that,  had  it  not  been  for 
the  view  which  the  court  took  in  regard  to  the  condition  of 
the  horse  at  the  time  of  the  injury,  there  is  no  doubt  the 
question  as  to  whether  the  post  was  a  dangerous  obstruc- 
tion would  have  been  submitted  to  the  jury  for  decision. 
The  testimony  of  Otto  Neuman,  plaintiff's  witness,  shows 
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that  he  and  the  plaintiff's  intestate,  Eitger,  both  residents 
of  Milwaukee,  were  riding  along  Lisbon  avenue  on  the  night 
of  July  6,  1895,  with  a  horse  and  buggy  belonging  to  Neu- 
man,  who  was  driving.  They  had  been  to  a  meeting  at  the 
Shooting  Park,  on  Third  street,  the  deceased  riding  there 
and  back  with  Neuman.  They  went  there  about  8  o'clock 
p.  m.  This  was  about  five  miles  from  the  scene  of  the  acci- 
dent, in  another  part  of  the  city.  Neuman  was  thirty-four 
years  old,  and  had  known  Bitger  for  six  months  prior  to  the 
injury.  On  their  return  from  the  park  they  drove  down 
Third  street,  then  out  on  North  avenue,  stopping  at  one  or 
two  places,  and  then,  when  they  came  to  Lisbon  avenue, 
turned  in  and  drove  southeast  on  Libson  avenue  until  they 
came  to  the  intersection  of  Lisbon  avenue  and  Walnut  street, 
where  the  horse  was  frightened  by  the  eUctrio  lightj  and  ran 
against  thepoUy  0,  both  Neuman  and  deceased  being  thrown 
out,  and  the  horse,  freed  from  the  buggy,  ran  away.  Eit- 
ger  struck  against  the  trolley  post,  C,  and  received  injuries 
from  which  he  died. 

Neuman  testified,  that  when  he  drove  in  on  Lisbon  ave- 
nue, it  was  after  10  o'clock,  and  he  drove  down  as  far  as 
Twenty-Fourth  street.     "  There  my  horse  got  scared^  and 
made  ajump^  and  started  to  run.    This  was  right  on  the  cor^ 
ner  of  Lisbon  avenue  am.d  Walnut  street.    I  was  intending  to 
go  down  Walnut  street,  east.    My  horse  seemed  to  get 
frightened  at  the  electric  light.     It  kind  of  flickered,  and 
he  jumped  to  the  left,  and  the  left  front  wheel  struck  the- 
center  trolley  post.     [It  was  admitted  that  the  post,  0,  des- 
ignated on  the  plat,  was  the  one  he  struck.]     When  the 
wheel  struck  the  post,  we  both  flew  out  of  the  buggy.      I 
landed  on  the  ground,  straight,  and  he  flew  against  the  trol- 
ley post,  striking  on  the  head.     The  horse  run  away,  and  I 
flew  like  this  over  the  dashboard.    1  couldnH  hold  Aim,  and 
the  horse  run  off.    The  striking  broke  the  left  front  wheel, 
and  the  crosspiece  in  the  thill.     That  was  all.    Eitger  was 
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carried  into  a  doctor's  office,  and'  taken  to  the  hospital.  As 
we  came  down  Lisbon  avenue,  Kitger  was  sitting  on  the 
left-hand  side  of  the  buggy.  I  was  driving,  and  was  trying 
to  hold  (he  horse  when  the  pole  was  struck.  I  said,  ^  Whoa, 
Tom  I '  but  all  at  once  he  struck  the  posty  before  I  was  able  to 
stop  hifji.  I  was  accustomed  to  handling  horses  at  that  time. 
I  was  driving  southeast  on  Lisbon' avenue,  on  the  right-hand 
side,  going  toward  Walnut.  When  I  came  along  where  the 
electric  light  was,  I  was  driving  on  an  ordinary  trot;  was  on 
the  north  side  of  that  light,  which  hangs  at  the  corner  of 
Twenty-Fourth  and  Walnut  streets.  When  my  horse  got 
scared  I  was  right  under  that  lamp  in  the  center  of  the 
street,  but  on  the  right-hand  side  of  Lisbon  avenue  when  I 
was  coming  this  way.  I  wanted  to  go  down  Walnut  street, 
but  I  didn't  commence  turning  before  I  got  to  the  lamp. 
When  I  got  to  the  light,  my  horse  turned  to  the  left.  I  in- 
tended to  go  around  on  Walnut  street,  and  to  do  that  I  had 
to  turn  to  the  left.  It  was  shortly  before  I  got  to  Twenty- 
Fourth  street  that  I  intended  to  turn  east  on  Walnut.  I 
had  decided  before  I  came  to  that  lamp  —  probably  a  second 
before  —  to  go  down  Walnut  when  I  got  about  under  the 
lamjp;  and  at  the  time  I  came  to  the  lamp  I  had  my  horse 
under  control,  at  an  ordinary  troty  and  after  I  came  to  the 
lamp  I  went  at  an  ordinary  trot  Q.  You  went  right 
along  in  an  ordinary  trot  until  you  trotted  to  the  post? 
A.  J!foy  sir;  then  the  horse-  made  a  jump  and  tried  to  run, 
Q.  How  was  he  going  then  ?  A.  Then  he  was  going  faster  ^ 
when  ke  was  scared.  Q.  Was  he  running  awayt  A.  Yes^ 
sir.  Q.  Outofyowr  control?  A.  YeSjSir.  Q.  You  couldn't 
handle  him?  A.  iTe?,  sir.  Q.  How  fast  was  he  going  when 
he  struck  the  post?  A.  I  couldn't  say.  Q.  How  fast? 
A.  Pretty J^ast.  Q.  On  a  good  run?  A.  Yes^sir.  Q.  You 
had  lost  all  control  of  him  at  the  time  he  cam^  to  the  postf 
A.  YeSj  sir.  Q.  Did  you  see  that  post  when  you  got  to  the 
lamp?     A.  Yes,  sir.    I  don't  remember  on  what  point  west 
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of  Twenty-Fourth  street  I  struck  Lisbon  avenue.  It  was 
several  blocks  west  of  Twenty-Fourth  street.  I  guess,  about 
half  a  mile.  Was  driving  east  on  Lisbon  avenue  when  this 
happened.  Just  about  the  time  Avhen  I  got  to  the  crossing 
of  Walnut  street  and  Twenty-Fourth  street,  I  made  up  my 
mind  I  wanted  to  go  east  on  Walnut,  instead  of  on  Lisbon. 
I  have  had  twenty  years'  experience  in  driving  a  horse,  and 
know  how  to  handle  a  horse.  Q.  If  you  could  have  handled 
that  horse  at  the  time,  could  you  have  missed  that  post? 
A.  I  couldnH  handle  him  in  a  short  distance.  Q.  If  you  had 
him  under  control,  could  you  have  missed  it?  A.  IcouldnH 
hold  him.  Q.  Suppose  he  had  not  run  away,  if  you  had  him 
wider  controly  would  you  have  missed  the  pole?  Was  there 
room  enough  to  drive  by  if  the  horse  would  not  run  away? 
A.  Yes,  sir." 

After  the  court  had  nonsuited  the  plaintiff,  she  moved  for 
a  new  trial;  but  her  motion  was  overruled,  and  judgment 
entered  in  favor  of  the  defendants  for  costs,  from  which  the 
plaintiff  appealed. 

Orren  T.  Williams^  for  the  appellant,  argued,  among  other 
things,  that  the  trolley  post  against  which  the  wagon  iu 
which  plaintiff's  intestate  struck  was  a  dangerous  obstruc- 
tion in  the  street,  and  that  the  horse  was  not  running  away 
until  after  the  collision,  but  was  simply  momentarily  un- 
manageable, and  the  facts  should  have  been  submitted  to 
the  jury.  Thoresen  v.  La  Crosse  City  R.  Co.  87  Wis.  605 ; 
Little  V.  Superior  R.  T.  R.  Co.  88  id.  406 ;  YaUin  v.  M.  <fe 
iT.  R.  Co.  82  id.  5 ;  Mill  v.  Fond  du  Lac,  56  id.  242;  Baratow 
n).  Berlin,  34  id.  361;  Draper  v.  Irordon,  42  id.  697;  King  v. 
Oshkosh,  75  id.  518;  Sheffield  v.  Cent  U.  Tel.  Co.  36  Fed.  Rep. 
165;  Wolfe  v.  Erie  T.  cfe  T.  Co.  33  id.  320. 

For  the  respondent  city  of  Milwaukee  there  was  a  brief 
by  Howard  Van  Wych,  city  attorney,  and  A.  B.  May^y  as- 
sistant city  attorney,  and  oral  argument  by  Mr.  May, 

For  the  other  respondents  there  was  a  brief  by  Miller 
Noyes,  Miller  cfe  Wahl,  and  oral  argument  by  Oeo.  P.  Miller. 
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PiNNET,  J.    When  the  plaintiflf's  intestate,  Ritger,  entered 
Neuman's  private  conveyance  to  ride  with  him,  he  made 
such  conveyance,  for  the  time  being,  his  own,  and  assumed 
the  risk  of  the  skill  and  care  of  Neuraan,  the  person  driving 
it,  whom  he  thereby  made  his  agent  for  that  purpose.     The 
contributory  negligence  of  N'euman,  the  driver  of  the  private 
conveyance  in  which  Ritger  was  voluntarily  riding  at  the 
time  he  received  the  injury  which  resulted  in  his  death,  is 
imputable  to  Ritger,  so  as  to  prevent  a  recovery  by  the 
plaintiff,  as  his  administratrix,  in  this  action.     Prideaux  v. 
Mineral  Pointy  4.3  Wis.  513;  Otis  v,  JanesniUe^  47  Wis.  422. 
The  uncontradicted  evidence  is  clear  and  decisive  to  show 
that  the  horse  attached  to  the  buggy,  and  driven  by  Neu- 
man,  in  which  he  and  the  plaintifTs  intestate  were  riding, 
became  frightened,  but  not  by  reason  of  any  defect  in  the 
street,  so  that  he  became  more  than  momentarily  uncontrol- 
lable, and  ran  away,  whereby  he  ran  against  the  center  post 
in  the  street,  and  the  plaintiflf's  intestate  was  thrown  out  of 
the  vehicle,  receiving  the  injuries  which  caused  his  death. 
It  has  been  repeatedly  held  that  there  can  be  no  recovery 
against  the  town  or  city  in  consequence  of  injuries  sustained 
by  reason  of  a  runaway  or  uncontrollable  horse.    Jackson 
V.  Bdlevieu^  30  Wis.  250;  Bishop  v.  Belle  City  St.  R.  Co. 
92  Wis.  139;  Sehillinger  v.  Verona^  96  Wis.  456.     In  the  re- 
cent case  of  McFarlane  t?.  Sullivan^  post^  p.  361,  the  sub- 
ject was  elaborately  considered,  with  copious  citations  of 
authorities.    The  evidence  is  uncontradicted,  clear,  and  de- 
cisive that  the  proximate  cause  of  the  injury  which  resulted 
in  the  death  of  the  plaintiflf's  intestate  was  that  the  horse 
attached  to  the  vehicle  in  which  he  was  so  riding  had  wholly 
passed  beyond  and  escaped  from  the  control  of  the  driver, 
and  ran  away,  so  that  the  vehicle  collided  with  the  center 
pole,  and  Ritger  thereby  received  fatal  injuries.     While  it 
is  alleged  that  the  proximate  cause  of  his  death  was  the 
negligent  acts  and  omissions  of  the  defendants,  the  evidence 
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clearly  shows  that  another  adequate  and  independent  cause 
intervened  between  the  alleged  negligence  and  the  injury, 
and  became  the  proximate  cause  of  it. 

It  is  beyond  dispute  that  the  primary  cause  of  the  injury, 
and  which  led,  by  regular  sequence,  to  the  death  of  Eitger, 
was  the  more  than  momentary  escape  of  the  horse  from  the 
control  of  the  driver.    This  was  the  thing  amiss,  by  reason 
of  which  the  vehicle  collided  with  the  center  post,  with  the 
result  stated.    The  evidence  does  not  show  that  the  loss  of 
control  of  the  horse  was  merely  momentary  or  accidental, 
or  one  which  would  have  been  at  once  regained  if  the  vehicle 
had  not  come  in  contact  with  the  center  pole.    It  was  not  a 
case  where  the  horse  swerved  quickly  to  one  side,  and  the 
driver  might  readily  have  brought  him  to  his  proper  posi- 
tion and  course,  but  it  was  unmistakably  the  case  of  a  run- 
away.   The  testimony  of  the  driver  is  positive  and  emphatic, 
and  against  it  there  is  no  evidence  from  which  any  infer- 
ence to  the  contrary  can  be  fairly  drawn.     The  driver's 
evidence  is  to  the  effect  that  it  was  after  10  o'clock  at  night; 
that  they  drove  in  on  Lisbon  avenue  down  to  Twenty-Fourth 
street.    "  There  my  horse  got  scared,  and  made  a  jump,  and 
started  to  run.    This  was  right  on  the  corner  of  Lisbon  ave- 
nue and  Walnut  street.    I  was  intending  to  go  down  Wal- 
nut street,  east.    My  horse  seemed  to  get  frightened  at  the 
electric  light.    It  kind  of  flickered,  and  he  jumped  to  the 
left,  and  the  left  front  wheel  struck  the  center  trolley  post. 
When  the  wheel  struck  the  post,  we  both  flew  out  of  the 
buggy.     I  landed  on  the  ground,  straight;  and  he  fllew 
against  the  trolley  post,  striking  on  the  head."    "  The  horse 
ran  away.    I  couldn't  hold  him.    ...    As  we  came  down 
Lisbon  avenue  Eitger  was  sitting  on  the  left-hand  side  of 
the  buggy.    I  was  driving,  and  was  trying  to  hold  the  horse 
when  the  pole  was  struck.    I  said,  *  Whoa,  Toml'  but  all  at 
once  he  struck  the  post,  before  I  was  able  to  stop  him.'*    He 
further  testified  that  when  he  came  to  the  lamp  he  ^'  had  his 
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horse  under  control,  and  was  going  at  an  ordinary  trot." 
*'  Then  the  horse  made  a  jump  and  tried  to  run."  "  Then 
he  was  going  faster  when  he  got  scared."  The  witness  af- 
firmed that  the  horse  was  running  away ;  was  out  of  his 
control;  that  he  couldn't  handle  him;  that  when  he  struck 
the  post  ^'  he  was  on  a  good  run,  and  he  had  lost  all  control 
of  him."  "  At  the  instant  when  the  buggy  struck  the  post, 
I  was  trying  to  hold  the  horse,  saying,  '  Whoa,  Tom  1 '  and 
banging  onto  the  lines,  and  I  couldn't  hold  him  any  more." 
He  expressed  the  opinion  that  he  could  have  stopped  the 
horse  within  100  or  200  feet  from  the  place  where  he  was 
frightened,  if  he  had  not  struck  the  post,  and  said  he  could 
not  handle  him  in  a  short  distance.  His  opinion  was  at  best 
a  mere  conjecture,  and  does  not  appear  to  be  supported  by 
the  attending  facts  and  circumstances,  which  all  clearly  ^ 
tend  to  show  that  the  horse  was  more  than  momentarily 
uncontrollable.  As  against  the  positive  statement  of  the 
witness  Penman,  to  the  effect  that  the  horse  was  running 
away  and  was  beyond  his  control,  and  that  this  was  a  con- 
dition of  more  than  momentary  duration,  no  mere  conjec- 
ture or  inference,  not  sustained  by  competent  and  quite 
satisfactory  evidence,  could  suffice  to  take  the  case  to  the 
jury. 

It  is  stated  in  Titles  v.  Iforthhridgey  97  Mass.  258,  that 
*'when  a  horse,  by  reason  of  fright,  disease,  or  viciousness, 
becomes  actually  uncontrollable,  so  that  his  driver  cannot 
stop  him  or  direct  his  course,  or  exercise  or  regain  control 
over  his  movements,  and  in  this  condition  comes  upon  a  de- 
fect in  the  highway,  by  which  an  injury  is  occasioned,  the 
town  is  not  liable  for  the  injury,  unless  it  appears  that  it 
would  have  occurred  if  the  horse  had  not  been  so  uncon- 
trollable." In  such  case  it  is  considered  that  the  conduct  of 
the  horse  is  the  primary  cause  of  the  accident;  that  there 
are  two  efficient,  independent,  proximate  causes, —  the  pri- 
mary cause  being  one  for  which  the  corporation  is  not  liable^ 
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and  as  to  which  the  driver  himself  is  in  no  fault,  and  the- 
other  being  a  defect  in  the  highway ;  hence  it  is  impossible 
to  determine  that  the  accident  would  have  happened  but  for 
the  primary  cause.  Municipalities  "are  under  no  duty  to 
provide  for  everything  that  may  happen  in  the  street,  but 
only  for  such  things  as  ordinarily  exist,  or  may  reasonably 
be  expected  to  occur,"  and  hence  are  not  bound  to  so  care 
for  the  streets  that  damage  may  not  be  caused  thereon  by 
horses  which  have  escaped  from  the  control  of  their  driver 
and  run  away.    Dillon,  Mun.  Corp.  §  1015. 

As  was  said  in  Scannalv.  Camhi^dge,  163  Mass.  93:  "It  is^ 
difficult  to  discover  any  evidence  on  which  the  jury  could  find 
that  this  [Neuman's]  loss  of  control  of  the  horse  was  only 
momentary.  If  it  was  something  more  than  a  momentary 
accidental  loss  of  control,  which  ought  not  to  be  treated  as- 
an  independent,  contributing  cause  of  the  injury,  and  was  a 
permanent  or  long-continuing  condition,  the  plaintiff  would 
be  precluded  from  recovery,  even  if  the  way  were  defective." 
In  that  case  the  plaintiff  testified  that  he  "  had  no  more  con- 
trol of  the  horse  than  a  baby  would  have;  that  he  tried  to 
pull  the  horse  in,  and  to  steer  him  out  into  the  street  again^ 
but  be  couldn't  do  it."  In  the  present  case  the  driver  had 
quite  as  little  control  over  the  horse,  which  was  actually 
running  away,  and  when  the  fact  of  inabiUty  to  control,  or 
readily  to  regain  control  of,  the  horse  appears,  the  rule  ap- 
plies. It  is  not  essential  that  this  condition  shall  exist,  if 
once  established,  during  any  definite  period,  or  that  the 
horse  shall  run  any  prescribed  distance.  "Whether  the  case 
should  have  been  submitted  to  the  jury  involved,  upon  the 
undisputed  facts,  a  mere  question  of  law,  namely,  whether 
the  case,  upon  all  the  evidence,  was  open  to  any  fair  infer- 
ence that  the  driver  lost  control  of  the  horse  more  thaa 
momentarily.  Against  his  clear  statement  of  existing  facts, 
we  are  unable  to  say,  upon  all  the  evidence,  that  any  infer- 
ence could  be  fairly  drawn  upon  which  a  verdict  for  the 
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plaintiff  could  be  properly  supported.    We  think  that  the 
nonsuit  was  properly  granted. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


TiBDE,  Appellant,  vs.  Schnetdt,  imp.,  Eespondent. 

March  S-- April  IS,  1898. 

Injunction,  dissolution  of:  Hearing  on  motion, 

1.  A  motion  to  dissolve  a  preliminary  injunction  and  require  the  plaint- 
iff to  furnish  additional  securitj  may,  in  the  discretion  of  the  courtr 
be  brought  to  a  hearing  without  waiting  to  enable  the  plaintiff  to 
procure  an  affidavit  to  be  used  only  on  the  question  of  the  suffi- 
ciency of  the  security,  where  it  appears  that  he  will  not  be  preju- 
diced thereby. 

2.  Where  in  an  action  against  the  owner  of  an  establishment  for  con- 

verting dead  animals  into  marketable  products,  and  a  city  with 
which  he  had  contracted  to  dispose  of  all  dead  animals  found  in 
its  streets,  to  enjoin  the  operation  of  said  establishment  as  being  a 
nuisance,  the  equities  of  the  complaint  were  fully  met  and  denied 
by  the  answer  of  such  owner,  a  motion  to  dissolve  a  preliminary 
injunction  was  properly,  in  the  discretion  of  the  court,  heard  and 
decided  without  waiting  for  the  city  to  answer. 

3.  The  fact  that  the  application  for  the  injunction  was  supported  by 

nine  affidavits  did  not  render  it  an  abuse  of  discretion  to  dissolve 
the  injunction,  where  there  were  numerous  affidavits  on  the  other 
side. 
4.  A  court  of  equity  will  not  lend  its  aid  to  prevent  an  illegal  act,  such 
as  the  violation  of  sec.  1418,  R.  S.  1878,  prohibiting  the  keeping  of 
slaughter  houses  upon  the  banks  of  any  running  stream,  or  depos- 
iting therein  any  dead  animal,  etc.,  merely  because  it  is  an  illegal 
act,  where  no  injury  to  property  or  property  rights  is  alleged. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  D.  H.  Johnson,  Circuit  Judge.     Affirmed. 

Action  against  the  defendants  for  maintaining  an  estab- 
lishment and  manufactory  alleged  to  be  a  nuisance,  in  which 
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dead  animals  and  the  carcasses  and  oflfal  therefrom  were 
collected  and  converted  into  marketable  products,  located 
on  the  banks  of  the  Menomonee  river,  in  the  town  of  Wau- 
watosa,  upon  a  lot  of  land  described  in  the  complaint,  con- 
taining abdut  eight  acres,  of  which  the  plaintiff  claimed  that 
he  had  been  at  all  times  in  possession  for  the  past  three 
years,  and  was  the  owner  thereof,  known  as  lot  11  in  block  1, 
and  upon  which  his  dwelling  house  is  located,  wherein  he 
resides  and  has  resided  during  said  period. 

It  is  charged  that  since  August  26, 1897,  the  defendants 
had  maintained,  and  were  still  maintaining,  said  establish- 
ment upon  the  banks  of  the  Menomonee  river,  and  from 
that  time  until  the  present  had  continually  and  daily  caused 
<;attle,  horses,  and  other  animals  to  be  brought  upon  said 
premises,  and  there  killed,  and  other  animals  already  dead 
to  be  brought  there,  and  had  daily  and  continually  con- 
verted the  same  in  said  manufactory  into  marketable  prod- 
ucts, and  had  caused  the  blood  and  offal  from  said  animals 
to  be  thrown  and  deposited  into  the  waters  of  the  Menom- 
onee river,  which  flows  past  and  across  the  premises  afore- 
said, opposite  to  and  in  the  neighborhood  of  the  premises  of 
the  plaintiff;  that^  by  reason  of  the  establishment  and  main- 
tenance of  the  said  manufactory,  the  same  had  become  a 
nuisance  to  the  public  and  all  persons  residing  in  the  neigh- 
borhood or  traveling  upon  the  public  streets,  and  that  the 
plaintiff  had  during  said  period,  and  was  still,  suffering  pri- 
vate and  special  injury  therefrom,  peculiar  to  himself,  in 
the  impregnation  of  the  air  upon  and  in  the  neighborhood 
of  his  said  premises,  caused  and  coming  from  the  putrid  sub- 
stances of  the  said  dead  animals,  etc.,  so  collected  and  con- 
verted by  defendants  in  said  establishment  and  manufactory, 
whereby  the  occupation  of  his  property  had  been  rendered 
disagreeable,  unwholesome,  and  offensive;  that  odors  from 
said  manufactory,  and  from  the  causes  aforesaid,  kept  the 
air  upon  the  plaintiff's  premises  constantly  impregnated 
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with  foul  and  uDhealtby  vapors  and  smells,  so  that  his  said 
property  has  become  impaired  and  unfit  for  use  and  occu- 
pancy, to  his  great  and  irreparable  damage;  that  the  blood 
and  ojBfal  from  said  dead  animals  were  continually  deposited 
through  an  open  sewer  from  said  manufactory  into  the 
waters  of  the  said  river,  which  were  thereby  polluted  and 
rendered  unwholesome  and  unfit  for  use,  either  for  watering 
stock  or  for  any  domestic  purpose;  that  said  injury  was 
continuous  and  constantly  recurring;  and  that  he  was  with- 
out remedy  at  Ifiw  in  the  premises,  in  that  it  was  not  sus- 
ceptible of  adequate  compensation  in  damages;  that  said 
river  is  a  running  stream,  flowing  through  the  city  of  "Wau- 
watosa  and  the  city  of  Milwaukee,  in  said  county,  and  also 
through  the  town  of  TVauwaJosa,  in  said  county,  which  is 
an  organized  town,  containing  more  than  200  Inhabitants, 
constituting  a  part  of  the  county  of  Milwaukee,  and  which 
county  contains  a  population  of  over  100,000  people. 

Plaintiff  prayed  that  said  manufactory  of  the  defendants 
be  adjudged  to  be  a  private  nuisance  to  the  plaintiff,  and 
that  be  might  recover  from  the  defendants  the  damages 
which  he  had  sustained  by  reason  of  the  maintenance  thereof, 
and  that  the  court  adjudge  and  direct  that  the  said  nuisance 
be  abated  and  removed  as  provided  by  law,  and  in  the  mean- 
time, and  until  the  final  hearing,  a  temporary  injunction 
might  be  granted  restraining  the  defendants,  their  agents, 
servants,  etc.,  from  maintaining  said  or  any  establishment 
or  manufactory  in  which  dead  animals,  or  the  carcasses  and 
offal  therefrom,  are  collected  and  converted  by  them,  or  either 
of  them,  into  marketable  products  or  otherwise,  and  from 
depositing  any  such  carcasses  or  parts  thereof  or  blood  there- 
from in  the  Menomonee  river,  whether  the  same  consists  of 
carcasses,  offal,  or  blood  of  cattle,  horses,  sheep,  or  other 
animals,  and  such  further  and  other  relief,  etc. 

Upon  the  verified  complaint  of  the  plaintiff,  a  temporary 
injunction,  in  substance  as  above,  was  granted  until  the 
further  order  of  the  court  in  the  premises. 
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The  defendant  Schneidt  answered,  admitting  the  owner- 
ship of  the  eight  acres  of  land  mentioned  in  the  complaint^ 
and  alleged  that  he  had  maintained  and  operated  for  more 
than  twenty-one  years  before  the  commencement  of  the 
action  an  establishment  and  manufactory  for  the  purpose 
of  and  inAvhich  hair  is  and  had  at  all  said  times  been  treated 
and  manufactured  substantiallv  in  the  wav  and  with  sub- 
stantially  the  same  results  upon  the  atmosphere  as  had  been 
the  case  from  the  26th  of  August,  1897,  and  claimed  the  right 
so  to  do  peaceably,  continuously,  and  without  interruption 
or  opposition;  that  during  said  time  he  had  maintained  and 
operated  an  establishment  for  the  purpose  of  rendering  dead 
animals,  and  converting  their  substance  into  a  merchantable 
product,  in  the  same  way  and  with  the  same  results  upon 
the  atmosphere  as  had  been  the  case  since  the  26th  of  Au- 
gust, 1897;  and  during  said  twenty-one  years  he  had  on  an 
average  rendered  daily  one  or  more  dead  horses  and  other 
dead  animals,  and  for  that  purpose  he  had  carefully  devised 
and  caused  to  be  constructed  and  put  in  place  in  his  factory 
on  said  premises,  an  apparatus  for  reducing  such  carcasses  in 
a  sanitary  and  inoffensive  manner,  and  otherwise  made  and 
constructed  the  necessary  equipments  for  so  carrying  on  said 
business;  that,  shortly  prior  to  said  26th  of  August,  the  de- 
fendant the  city  of  Milwaukee  desired  to  contract  with  him 
for  the  disposal  of  dead  animals  to  be  found  in  the  streets 
and  other  places  in  the  city,  and  theretofore  the  carcasses  of 
such  animals  had  been  rendered  and  disposed  of  by  a  corpo- 
ration known  as  the  Wisconsin  Rendering  Company,  under 
a  contract  with  the  city,  which  expired  during  the  summer 
pf  1897 ;  that  it  was  absolutely  necessary  for  the  public  health 
that  said  carcasses  be  promptly  removed  and  disposed  of,  and 
thereupon  the  said  city  of  Milwaukee  and  the  defendant 
Schneidt  made  a  contract  whereby  they  were  to  be  taken  to 
his  establishment,  and  he  was  to  render  and  dispose  of  the 
same  in  a  sanitary  manner;  and  thenceforward,  from  the 
26th  day  of  August,  1897,  he  received  from  the  defendant 
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the  city  of  Milwankee  said  carcasses,  and  disposed  of  them 
by  means  of  the  appliances  and  apparatus  theretofore  used 
by  him,  and  in  the  same  manner,  so  that  all  the  organic  mat- 
ter from  said  carcasses  was  reduced  to  substances  absolutely 
innoxious  and  inoffensive;  that  at  all  the  time  the  work  of 
reducing  the  same  had  been,  and  was  at  the  time  of  the  serv- 
ice of  the  injunction,  carried  on  in  steam-tight  metal  tanks, 
by  means  of  live  steam,  and  under  steam  pressure;  and 
that  no  gas  or  effluvium  then  did  or  could  escape  from  said 
carcasses  or  tanks  during  or  after  the  said  process  of  redac- 
tion; and  that,  save  as  above  stated,  there  had  been  no 
collection  or  conversion  or  rendering  or  reducing  of  any 
<»roasses  or  parts  thereof  upon  the  said  premises  since  Au- 
gast  1, 189T. 

The  defendant  Schneidt  also  denied  that  he  had  at  any 
time  since  August  1, 1897,  killed  or  caused  to  be  killed  any 
cattle,  horses,  etc.,  or  that  he  had  maintained  or  maintains 
any  slaughter  house  upon  said  premises,  but  alleged  that 
during  said  time  no  cattle,  horses,  sheep,  or  other  animals 
whatever  had  been  killed  upon  said  premises,  save  and  ex- 
cept two  horses,  which  were  killed  by  the  officers  of  the 
health  department  of  the  city  of  Milwaukee,  by  being  shot 
to  death.  He  also  denied  that  said  manufactory  had  become 
or  was  a  nuisance  either  to  the  public  or  any  person  residing 
on  or  being  in  its  neighborhood,  or  that  any  offensive  odor 
or  noxious  gas  or  effluvium  had  ever  passed  from  his  said 
premises  into  or  upon  the  premises  occupied  by  the  plaintiff, 
or  that  any  blood  or  offal  whatever  from  dead  animals  or 
from  said  establishment  had  been  deposited  through  a  sewer 
or  in  any  other  way  into  the  waters  of  the  said  river,  or  that 
the  same  were  or  are  in  any  way  polluted  or  rendered  un- 
wholesome or  unfit  for  use  by  reason  of  any  substance  or 
substances  coming  into  the  same  in  any  way  from  the  said 
premises  of  the  defendant  Schneidt.  The  defendant  ad- 
mitted that  the  Menomonee  river,  at  the  point  named,  is  a 
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small  stream,  sluggish  in  its  movements  when  the  water  is 
low,  as  it  is  during  most  seasons  of  the  year;  that  it  flows 
through  the  city  of  Wauwatosa,  and  through  part  of  the  city 
of  Milwaukee,  and  through  the  town  of  Wauwatosa,  which 
is  an  organized  town,  contaiuing  more  than  200  inhabitants^ 
constituting  a  part  of  the  county  of  Milwaukee,  which  county 
contains  a  population  of  over  100,000  people;  and  denied 
every  allegation  of  the  complaint  save  only  such  as  had  been 
expressly  admitted. 

It  was  alleged  in  the  answer  that  the  action  was  not 
brought  or  maintained  by  the  plaintiff  at  his  own  instance 
or  in  his  own  behalf,  but  was  brought  and  maintained  for 
the  benefit  and  at  the  expense  of  persons  who  had  no  inter- 
est in  the  questions  raised  in  the  suit,  and  that  the  plaintiff 
was  an  engineer  in  the  employ  of  one  Manegold,  who  was 
the  maintainer  of  the  action,  and  paid  the  expenses  thereof 
for  his  own  purposes  or  the  purposes  of  persons  other  than 
the  plaintiff,  and  brought  the  same  at  the  instance  and  by 
the  command  of  said  Manegold,  who  was  acting  in  the  in- 
terest and  on  behalf  of  and  as  the  agent  of  the  Wisconsin 
Hendering  Company,  for  the  purpose  of  preventing  the  de- 
fendant from  reducing  such  carcasses,  to  the  end  that  the 
said  city  of  Milwaukee  might  be  compelled  either  to  allow 
said  carcasses  to  rot  in  its  streets,  or  to  renew  its  contract, 
or  to  make  a  new  contract  for  the  reduction  of  the  same 
with  the  said  rendering  company. 

Upon  said  verified  answer  and  over  thirty  affidavits  and 
all  the  papers  and  documents  in  the  action,  a  motion  was 
made  to  vacate  the  injunctional  order,  and  require  the  plaint- 
iff to  give  additional  security  as  the  court  might  deem  just. 
These  affidavits  were  in  general  to  the  effect  that  the  busi- 
ness so  conducted  and  carried  on  upon  said  premises  was 
conducted  at  all  times  in  a  sanitary  manner,  and  by  means 
of  an  apparatus  for  that  purpose,  by  which  the  reduction 
thereof  was  rendered  inoffensive,  and  the  process  was  elab- 
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orately  described.  And  it  was  alleged  that  no  animal  matter 
daring  any  of  the  said  time  had  passed  from  said  premises 
of  the  defendant  into  the  river,  and  that  no  smell  whatever 
had  at  any  time  come  from  the  said  river  at  the  point  where 
the  sewer  enters  the  same,  or  below  that  point,  by  reason 
of  any  discharge  through  the  sewer  mentioned;  that  at  all 
times  all  the  blood,  etc.,  coming  from  said  carcasses  had  been 
carefully  collected,  with  the  contents  of  the  viscera  there- 
from, and  had  been  caused  by  the  defendant  to  be  buried; 
and  it  was  maintained  that  it  was  absolutely  necessary  for 
the  health  of  the  city  that  the  carcasses  of  all  animals  within 
its  limits  should  in  some  way  be  disposed  of,  so  as  to  be 
rendered  innoxious,  and  that  the  continuance  of  the  injunc- 
tion entailed  upon  the  defendant  a  loss  of  income  of  at  least 
$50  to  $100  per  day;  that  at  no  time  since  the  26th  of  Au- 
gust, 1897,  had  any  offensive  smell  been  produced  by  the 
defendant's  premises,  and  gone  beyond  the  limits  thereof, 
through  or  on  account  of  the  treatment  or  handling  of  the 
said  animals. 

These  affidavits  were  also  supported  and  confirmed  by 
affidavits,  to  the  number  of  six  or  more,  of  various  physi- 
cians then  and  for  a  long  time  past  assistants  to  the  commis- 
sioner of  health  of  Milwaukee,  and  inspectors  of  the  health 
department,  who  had  visited  and  examined  said  defendant'^ 
premises,  and  who  deposed  that,  in  their  judgment,  the  said 
establishment  and  premises  of  the  defendant  were  in  a  sani- 
tary condition,  and  that  no  noisome  or  noxious  vapors  or 
injurious  substances  proceeded  therefrom  or  were  cast  upon 
the  neighboring  premises,  and  that  outside  of  the  building 
.  of  defendant  no  unwholesome  or  unpleasant  odors  were  dis- 
cernible or  could  be  detected  along  the  line  of  said  sewer, 
and  that  no  decomposing  or  offensive  substances  flowed  into 
or  were  deposited  in  the  said  Menomonee  river  from  said 
establishment,  and  no  offensive  odors  arise  from  said  river 
at  said  point  or  from  the  banks  of  the  same  in  said  neighbor- 
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hood.  In  these  affidavits  the  manner  of  disposal  of  said 
carcasses  of  dead  animals  was  described  and  explained,  and 
they  were  supported  by  the  affidavits  of  twenty-six  other 
deponents,  who  live  adjacent  to  or  in  the  immediate  neighbor- 
hood of  said  establishment,  to  the  effect  that  thev  had  not 
since  the  26th  of  August,  1897,  smelled  any  bad  odor  or 
smell  coming  from  said  plant. 

When  the  motion  to  vacate  the  injunction  came  on  to  be 
heard,  the  plaintiff  moved  to  postpone  the  hearing  until  he 
could  have  the  opportunity  to  take  the  deposition  of  the 
defendant  Schneidt  as  an  adverse  party,  to  be  used  on 
the  hearing  of  said  application,  and  the  motion  to  require 
the  plaintiff  to  give  additional  security  thereon ;  but  plaint- 
iff's counsel  stated  that  he  did  not  desire  to  use  said  exami- 
nation on  the  question  of  the  existence  of  a  nuisance,  but 
on  the  question  merely  whether  the  security  given  by  the 
plaintiff  on  the  injunction  should  be  increased.  The  court 
ruled,  in  substance,  that  if,  after  argument,  it  should  be  ad- 
vised that  the  preliminary  injunction  should  be  retained, 
the  remainder  of  the  motion  would  be  continued,  so  that 
the  plaintiff  might  use  the  examination  of  the  defendant 
upon  that  branch  of  the  case.  The  application  to  vacate 
the  injunctional  order  was  forced  to  a  hearing  and  argued, 
and  the  court  made  an  order  vacating  and  dissolving  the 
temporary  injunction,  from  which  the  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  N.  S.  Mv/rphey^ 
attorney,  and  Wheeler  i&  Perry,  of  counsel,  and  oral  argu- 
ment by  If.  8.  Murphey.  They  contended,  inter  alia,  that 
the  temporary  injunction  could  not  properly  be  dissolved 
until  all  of  the  defendants  implicated  in  the  wrong  had  an- 
swered. 2  High,  Injunctions,  §  1528;  1  Barb.  Ch.  Pr.  639; 
JVoble  V.  Wilson^  1  Paige,  164;  Yandervoort  v,  WUliamSy  1 
Clark  (N".  T.),  377;  Jones  v.  Magill,  1  Bland  (Md.),  190; 
Smith  V,  Zoomisj  5  N.  J.  Eq.  60 ;  Johnston  v.  Alexander j  6 
Ark.  302;  Prickett  v.  Tuller,  29  N.  J.  Eq.  154.    The  affida- 
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vit  of  one  disinterested  witness  in  support  of  the  complaint 
will  prevent  a  dissolution.  Here  there  were  nine  aCBdavits. 
1  Barb.  Ch,  Pr.  47;  Manchester  v.  Day^  6  Paige,  295;  2 
High,  Injunctions,  §§  1509, 1512.  The  acts  being  prohibited 
by  sec.  1418,  R.  S.  1878,  without  regard  to  their  effect,  other- 
wise than  that  they  are  illegal,  followed  by  irreparable  dam- 
age and  destruction  of  a  common  right,  themselves  furnish 
complete  authority  for  a  court  of  equity  to  restrain  their 
execution.  2  High,  Injunctions,  §  1236 ;  Christopher  v.  New 
Yorhj  13  Barb.  567;  Hays  v.  Jones^  27  Ohio  St.  218;  Davis 
V,  Zimfnermariy  91  Hun,  489. 

For  the  respondent  there  was  a  brief  by  V.  W.  Seeley,  at- 
torney, and  Charles  Quarles^  of  counsel,  and  oral  argument 
by  Mr.  Quarles. 

PiNNEY,  J.    It  is  well  settled  that  an  interlocutory  injunc- 
tion is  liable  to  be  dissolved  upon  sufficient  cause  shown  at 
any  stage  of  the  proceedings  after  the  coming  in  of  the  an- 
swer.    "  And,  in  general,  it  may  be  said  to  rest  in  the  sound 
discretion  of  the  court  to  dissolve  such  an  injunction  upon 
the  coming  in  of  the  answer  denying  the  equities  of  the  bill, 
or  to  continue  it  to  a  hearing  upon  the  merits,  if  such  a 
coarse  shall  seem  best  calculated  to  serve  the  ends  of  justice, 
and  to  protect  the  rights  of  all  parties.     A  dissolution  of  an 
injunction  after  answer  filed  being,  therefore,  largely  a  mat- 
ter of  judicial  discretion,  appellate  courts  are  averse  to  in- 
terfering with  the  exercise  of  such  discretion."    In  some  of 
the  states  it  has  been  broadly  laid  down  that  an  interlocu- 
tory or  preliminary  injunction  may  be  dissolved  at  any  stage 
of  the  cause,  either  before  or  after  answer  filed,  or  after  de- 
murrer to  the  bill;  while  in  others  the  rule  prevails  that  a 
motion-  to  dissolve  will  not  be  entertained  until  after  the 
coming  in  of  the  answer, —  founded  upon  the  ground,  doubt- 
less, that  the  plaintiff  is  entitled  to  the  discovery  which  the 
answer  may  afford  in  support  of  the  equity  of  the  bill.   High, 

Vol*  90  — 14 


210  SUPREME  COURT  OF  "WISOONSm.  [99 

Tiede  vs.  Schneidt. 

Injunctions,  §§  1467, 1468.  Accordingly,  where  a  bill  of  dis- 
covery also  prays  an  injunction  against  a  judgment  at  law^ 
if  the  bill  contains  no  allegations  sufficient  to  entitle  the 
complainant  to  a  discovery,  and  no  ground  upon  which  the 
injunction  can  be  sustained,  a  dissolution  may  be  had  upon 
motion  without  the  answer  of  the  party  from  whom  the  dis- 
covery is  sought. 

In  the  present  case  it  is  objected  that  it  was  error  for  the 
court  to  entertain  and  grant,  as  it  did,  the  motion  to  vacate 
the  injunction  before   the  defendant  city  had  answered. 
Like  objection  is  made  that  the  court  erroneously  compelled 
the  plaintifif  to  go  to  the  hearing  of  the  motion  to  dissolve 
before  the  plaintiff  could  examine  the  defendant  Schneidi  as 
an  adverse  party,  so  that  his  examination  could  be  used  upon 
the  hearing  of  the  motion;  but  as  the  plaintiff's  counsel 
stated  that  he  did  not  desire  to  use  such  examination  on  the 
question  of  nuisance  or  no  nuisance,  but  on  the  question 
merely  whether  the  security  given  by  the  plaintiff  on  the 
injunction  should  be  increased,  the  court  required  the  hear- 
ing on  the  motion  to  proceed;  stating  that,  if  of  opinion 
that  the  injunction  should  be  retained,  plaintiff  might  there- 
after use  such  examination  of  the  defendant  Schneidt  on  the 
matter  of  the  sufficiency  of  the  security.     This  was  a  proper 
exercise  of  discretion,  and  there  is  nothing  to  show  that  the 
plaintiff  was  injured  by  it,  or  by  having  the  motion  to  va- 
cate heard  before  the  defendant  city  had  answered.     The 
formal  answer  of  the  city  under  its  corporate  seal  would  bo 
of  little  or  no  avail  as  a  matter  of  discovery,  and  the  answer 
of  the  defendant  Schneidt^  the  only  natural  person  defend- 
ant, is  quite  full,  and  seems  to  cover  the  entire  care.     We 
cannot  see  that  the  plaintiff  has  been  prejudiced  in  the  least 
by  bringing  to  a  hearing  the  motion  to  dissolve  the  injunc- 
tion before  the  defendant  city  had  answered. 

The  authorities  show  that  whether  a  motion  to  vacate  an 
injunction  may  be  heard  before  every  defendant  has  an- 
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sweved  is  largely  a  laatter  of  discretion,  and  that  there  ist,  ift 
facty  no  absolute  and  inflexible  rule  on  the  subject.  Mueh 
depends  upon  the  circumstances  and  the  interest  of  the  de- 
fendant who  has  not  answered,  and  his  relation  to  the  con- 
troversy. Mintum  V.  Seymowr^  4  Johns.  Ch.  173 ;  J<m&9  v. 
Commerciall  BanJ^  5  How.  (Miss.),  43 ;  Rogers  v.  Tennanty 
45  CaL  184;  High,  Injunctions,  §  1468.  It  appears  to  be 
well  settled  that  the  injunction  may  be  dissolved  at  any  sta^e 
in  the  progress  of  the  cause,  either  before  the  filing  of  the 
answer  or  afterwards,  or  after  demurrer.  It  is  largely  a 
matter  of  judicial  discretion,  and,  unless  it  appears  that  the 
discretion  of  the  court  has  been  abused,  the  action  of  the 
coart  will  be  sustained.  In  Walker  v.  Backue  Heating  Co. 
97  Wis.  160,  the  rule  in  this  state  is  stated  thus:  "  The  order 
which  grants  or  dissolves  an  interlocutory  injunction  is  a 
discretionary  order,  and  will  not  be  disturbed  on  appeal  un- 
less it  shall  appear  to  be  an  abuse  of  judicial  discretion.  It 
is  a  well  settled  rule  of  general  application  that  when  all 
the  material  allegations  upon  which  the  equities  of  the  case 
rest  are  fully  me^  and  denied,  without  evasion  or  equivoca- 
tion, by  the  answer  or  the  affidavits  upon  which  the  motion 
to  dissolve  is  based,  the  injunction  will  be  dissolved.  High, 
Injunctions,  §  1505.  It  is  necessary  that  such  facts  only  as 
constitute  the  equity  of  the  case  be  so  denied.  The  motion 
may  be  based  upon  the  sworn  answer  alone,  or  upon  affida- 
vits^ or  upon  both  the  answer  and  affidavits.  R.  S.  1878, 
sec.  2781.  On  such  motion  the  court  must  decide,  upon  the 
facts  presented,  whether  the  injunction  should  have  been 
granted,  and,  in  case  of  doubt,  give  the  defendant  the  ben- 
efit of  that  doubt.'' 

The  action  was  brought  to  obtain  a  perpetual  injunction 
against  the  defendants  for  the  maintenance  of  a  public  nui- 
sance, alleged  to  be  especially  injurious  to  the  plaintiff.  The 
entire  equity  of  the  case  depends  upon  the  question  of  nui- 
sance.    It  is  contended  by  the  plaintiff  that,  as  there  were 
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«ine  affidavits  on  the  part  of  the  plaintiff  supporting  the 
allegations  of  the  complaint,  this  fact  should  have  prevented 
a  dissolution,  notwithstanding  the  showing  made  by  the 
affidavits  presented  in  support  of  the  motion.     This  posi- 
tion is  in  direct  conflict  with  Walker  v.  Backus  Heating 
Co,y  supra^  and  with  the  statute  (K.  S.  1878,  sec.  2781),  by 
•which  it  is  provided  that  the  application  to  vacate  or  mod- 
ify an  injunction  "  may  be  riiade  upon  the  papers  on  which 
the  injunction  was  granted,  or  upon  proofs,  by  affidavits 
or  otherwise,  on  the  part  of  the  moving  party.     If  the  ap- 
plication be  upon  such  proofs,  but  not  otherwise,  the  oppo- 
site party  may  oppose  the  same  by  like  proofs,  in  addition 
to  those  on  which  the  injunction  was  granted."    The  par- 
ties in  the  present  case  respectively  availed  themselves  fully 
of  their  right  to  produce  affidavits  for  and  against  the 
motion.     These  affidavits  consisted  largely  of  matters  of 
opinion  in  respect  to  whether  the  establishment  maintained 
'  by  the  defendant  Schneidt  was  a  nuisance  or  not;    but, 
whether  of  opinion  or  of  fact,  whatever  was  affirmed  by 
the  affidavits  on  one  side  was  as  certainly  contradicted  or 
refuted  by  the  affidavits  produced  on  the  other.    The  prac- 
tice of  trying  equity  cases  on  the  merits  upon  ex  parte  affi- 
davits is  certainly  to  be  deprecated ;  but  the  only  limit, 
under  the  statute,  that  seems  to  exist  to  the  number  of  affi- 
davits that  may  be  produced  in  support  of  or  in  opposition 
to  a  motion  to  vacate  an  injunction,  consists  in  the  discretion 
of  the  court  hearing  the  motion.    As  stated  in  the  cases 
cited,  whether  the  injunction  ought  to  have  been  vacated  or 
retained  was  a  matter  depending  upon  the  sound  discretion 
of  the  court;  and,  as  it  cannot  be  affirmed  that  such  discre- 
tion in  the  present  instance  has  been  abused,  the  order  va- 
cating the  injunction  must  therefore  be  affirmed,  and  the 
parties  required  to  settle  the  question  of  nuisance  by  a  more 
satisfactory  method  of  a  regular  trial  upon  testimony  given 
by  witnesses  in  open  court. 
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The  plaintiff  invokes  the  provisions  of  K  S.  1878,  sec.  1418,> 
in  relation  to  the  erection,  maintenance,  and  removal  of. 
slaughter  houses,  providing  that:  "No  person  shall  erect,., 
maintain  or  keep  any  slaughter  house  upon  the  bank  of  anjr 
river,  running  stream  or  creek,  or  throw  or  deposit  in  sucb 
running  stream  any  dead  animal  or  any  part  thereof  or  any 
of  the  carcasses  or  ofifal  therefrom  into  or  upon  the  banks 
of  any  such  river,  stream  or  creek,  which  shall  flow  through 
any  city  or  village,  or  erect,  maintain  or  use  any  buildings 
for  a  slaughter  house,  within  the  limits  of  any  village  in- 
corporated or  unincorporated,  or  any  organized  town  con- 
taining two  hundred  or  more  inhabitants,  or  at  any  place- 
within  one  eighth  of  a  mile  of  any  dwelling  house  or  build- 
ing Qsed  as  a  place  of  business;  and  every  person  who  shall 
violate  any  of  the  provisions  of  this  section  shall  forfeit  for 
each  such  violation  not  less  than  ten  nor  more  than  one- 
hundred  dollars;  and  the  mayor  of  the  city,  president  of  the 
village,  and  the  chairman  of  the  town  in  which  any  such 
slaughter  house  is  located,  shall  have  power  to,  and  shalL 
cause  the  same  to  be  immediately  removed ;  and  every  such 
officer  who  shall  knowingly  permit  any  slaughter  house  to 
be  used  or  maintained,  contrary  to  the  provisions  of  this 
section,  shall  forfeit  not  less  than  fifteen,  nor  more  than  fifty 
dollars.     In  any  county  containing  a  population  of  one  hun- 
dred thousand  or  over,  all  the  provisions  of  this  section  i» 
relation  to  slaughter  houses  shall  apply  to  all  establishments 
and  manufactories  in  which  dead  animals  or.  any  part  thereof 
or  any  of  the  carcasses  or  oflFal  therefrom  are  collected  and 
converted  into  marketable  products." 

Whatever  criticism  may  be  made  as  to  the  validity  of  this 
statute,  it  is  a  sufficient  answer  to  its  application  to  the  pres- 
ent case  to  remark  that  it  is  no  part  of  the  jurisdiction  of  a 
court  of  equity  to  enforce  b}'^  injunction  the  criminal  or  penal 
statutes  of  the  state,  nor  will  it  interfere  for^he  preventioa 
oi  an  illegal  act  merely  because  it  is  illegal.     In  the  absence 


214 


SUPREME  OOTJET  OF  WISCONSIN. 


[99 


Milwaukee  Cold  Storage  Ca  t&  Dexter  and  another. 

•of  any  injury  to  property  or  property  rights,  it  will  not  lend 
its  aid  by  injunction  to  restrain  the  vialation  of  public  or 
penal  statutes,  or  the  comniission  of  inunoral  or  illegal  acts. 
High,  Injunctions,  §  20.  Whether  the  acts  complained  of 
-are  followed  by  such  consequences  as  to  render  them  an  ac- 
tionable nuisance  is  the  real  question,  in  any  event,  whether 
forbidden  by  penal  statute  or  not.  Whether  wrong  and 
damages  to  the  plaintiff  so  concur,  under  the  circumstances 
stated,  as  to  show  a  nuisance  especially  injurious  to  the 
plaintiff,  which  should  be  restrained,  was  the  real  quection. 
Upon  that  question,  the  court,  in  the  exercise  of  its  undoubted 
<liscretion,  found  against  the  plaintiff,  and  vacated  the  in- 
junction granted  by  the  court  commissioner. 

In  view  of  the  facts  presented  by  the  record  and  the  show- 
ing made,  we  cannot  say  that  there  was  an  abuse  of  judicial 
discretion,  warranting  the  interference  of  this  court  on  ap- 
peal from  the  order  vacating  the  injunction. 

By  the  Court — The  order  vacating  the  injunction,  ap- 
pealed from,  is  affirmed. 
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MiLWAuxsB  Cold  Stobaoe  Company,  Appellant,  ts.  Dsxtbb 

and  another,  Bespondents. 

March  4^  April  IS,  1898. 

Corporations:  Fraud  by  promoters:  Brief  on  appeoL 

1.  One  D.,  having  purchased  land,  paid  a  part  of  the  price,  and  bound 
himself  to  pay  the  balance  and  to  build  upon  and  carry  on  a  cer- 
tain business  on  the  premises,  organized  a  corporation  to  carry  on 
that  business,  not  having  previously  intended  to  do  8o»  and  sold 
the  land  to  it  at  an  advanced  price.  The  subscribers  for  stock 
knew  at  what  price  it  was  to  be  purchased  and  had  the  means  of 
knowing  its  value,  but  did  not  inquire  what  D.  had  paid  for  it»  and 
were  not  influenced  to  purchase  by  any  false  statement  or  rep- 
resentation or  any  breach  of  duty  or  trust  on  his  part.     JEFefo^ 
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that  the  stockholders  could  not  complain  because  of  D.'e  having 
charged  the  corporation  more  for  the  land  than  he  paid  for  it. 
Pittsburg  Mining  Co.  v.  Spooner,  74  Wis.  307 ;  Franey  v.  Warner,  96 
Wis.  222;  and  Fountain  Spring  Park  Co.  v.  Roberts,  93  Wis.  345, 
distinguished. 

%,  A  statement  in  the  proepeotns  for  such  corporation  in  the  terms 
''Cost  of  ground, $40,000,"  cannot  be  construed  as  a  representation 
that  the  land  coeb  that  sum  to  the  stockholder  who  offered  it  to 
the  corporation. 

&  It  cannot  be  construed  as  a  fraud  upon  the  corporation  or  upon  the 
other  subscribers  that  D.,  out  of  his  own  funds,  paid  to  one  of  the 
subscribers  a  commission  to  induce  him  to  subscribe  or  to  procure 
others  to  do  so,  which  would  render  D.  and  such  other  subscriber 
liable  to  the  corporation  for  the  profits  made  by  them  on  the  sale. 

4k  Neither  was  it  a  fraud  upon  the  corporation  that  D.,  in  order  to  in- 
duce his  Tender,  without  whose  consent  he  could  not  sell,  to  be- 
come a  subscriber,  personally  paid  him  a  sum  of  money. 

6>  D.  did  not,  by  purchasing  land  in  his  own  name  and  offering  to  sell 
it  to  a  corporation  organized  by  him,  become  an  agent  or  trustee 
of  such  corporation. 

d  A  brief  ia  a  case  depending  upon  the  eridence  should,  under  Supreme 
Court  Rule  IX,  mer^y  state  the  leading  facts  and  conclusions 
which  the  evidence  establishes  or  tends  to  establish,  with  reference 
to  the  names  of  the  witnesses  and  the  places  in  the  printed  case 
where  the  evidence  may  be  found. 

,    Appeal  from  a  jadgment  of  the  superior  court  of  Mil- 

/waukee  county ;  J.  C.  Ludwig,  Judge.    AJlrmed. 
This  action  was  commenced  February  29, 1896,  to  recover 
,.  from  the  defendants,  Dexter  and  Godfrey^  $18,187.50,  with 

interest  thereon  frcmi  February  24,  1893,  and  to  have  the 
same  declared  to  be  a  lien  upon  their  shares  of  stock  in 
the  plaintiff  company,  and  that  the  same  be  sold  to  satisfy 
the  amount  so  found  due  to  the  plaintiff  from  them,  or,  on 
default,  their  stock,  or  so  much  thereof  as  may  be  necessary 
to  satisfy  such  decree,  be  canceled,  and  that  the  plaintiff 
tave  judgment  against  them  for  any  deficiency.  The  de- 
ieadants  separately  answered  by  way  of  admissions,  denials, 
^nd  counter  allegations. 
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The  cause  having  been  tried  by  the  court,  the  facts  found 
or  proved  and  admitted  are  in  effect  as  follows: 

On  April  15,  1892,  Lindsaj''  Bros,  had  possession  of  the 
land  in  question,  under  a  land  contract  from  the  Milwaukee 
Land  Company.  On  that  day  the  defendant  Dexter  applied 
to  Lindsay  Bros,  for  the  purchase  of  the  land.  They  at 
first  asked  $30,000  for  the  land,  but  finally  agreed  orally  to 
take  $22,500  on  the  conditions  stated  in  a  written  contract 
to  be  drawn  therefor.  The  defendant  Dexter  then  paid 
Lindsay  Bros.  $1,000,  as  a  part  of  such  purchase  price.  On 
April  17,  1892,  he  paid  them  thereon  the  further  sum  of 
$5,000.  On  April  20,  1892,  such  land  contract  from  Lind- 
say Bros,  was  drawn  up  and  executed  by  them  to  the  de- 
fendant Dexter.  Said  contract  is  to  the  eflFect  that  Lindsay 
Bros.,  for  and  in  consideration  of  $22,500  to  be  paid  by  the 
defendant  Dexter  as  thereinafter  specified,  and  the  keeping 
of  other  promises,  agreements,  and  stipulation^  by  him 
therein  made  and  contained,  thereby  agreed  to  convey  a 
good  title  to  the  defendant  Dexter^  by  warranty  deed  or 
deeds,  to  the  real  estate  therein  described,  and  further  agreed 
to  procure  the  construction  of  a  suitable  switch  for  the  line 
of  the  Chicago,  Milwaukee  &  St.  Paul  Eailway  Company  on 
the  right  of  way  belonging  to  the  company,  so  that  the  cen- 
ter of  the  track  would  be  six  feet  east  of  the  east  line  of  the 
land  described,  and  suitable  for  receiving  and  shipping  mer- 
chandise from  the  building  or  buildings  to  be  erected  on  said 
land.  That  in  consideration  of  such  agreements  the  defend- 
ant Dexter  did  therein  covenant  and  agree  to  purchase  and 
pay  for  the  land  described  $22,500,  as  follows,  to  wit:  The 
$6,000  at  the  time  of  the  execution  and  delivery  of  such 
agreement,  and  which  had  in  fact  already  been  paid,  as 
mentioned,  and  $16,500  in  six  equal  instalments  of  $2,750 
each,  payable  on  or  before  December  1  in  each  of  the  years 
1892  to  1897,  inclusive,  with  interest  at  six  per  cent,  per 
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annnm,  payable  annually,  on  the  deferred  payments;  that 
the  defendant  Dexter  did  therein  farther  covenant  and  agree 
that  he  would  on  or  before  December  10, 1893,  improve  the 
premises  by  erecting  thereon  substantial  and  new  buildings, 
machinery,  and  outfits,  and  use  the  same  until  April  20, 
1899,  in  conducting  a  cold  storage  business;  that  all  such 
improvements  should  remain  on  the  premises,  and  not  be 
removed  therefrom  or  destroyed  until  the  final  payment  for 
the  premises,  and  that  he  would  promptly  pay  as  so  agreed, 
and  would  regularly  pay  all  taxes  and  assessments,  general 
or  special,  lawfully  imposed  upon  the  premises  prior  to  the 
return  thereof;  that  in  case  the  defendant  7)^a;^/*  should  fail 
to  make  the  payments  aforesaid,  or  any  of  them,  punctually, 
or  should  fail  to  perform  all  of  his  agreements  and  stipula- 
tions aforesaid,  strictly  and  literally  (times  of  payment  and 
performance  being  of  the  essence  of  the  contract),  thea 
Lindsay  Bros,  were  to  have  the  right  to  declare  the  contract 
null  and  void,  and  all  the  rights  and  interests  thereby  cre- 
ated or  then  existing  in  favor  of  defendant  Dexter  should 
thereupon  utterly  cease  and  determine,  and  the  premises^ 
and  the  right  to  the  possession  thereof,  should  revert  to  and 
revest  in  Lindsay  Bros,  as  absolutely,  fully,  and  perfectly  as 
if  such  contract  had  never  been  made;  that  the  defendant 
Dexter  did  thereby  covenant  and  agree  that  he  would  make- 
no  transfer  of  the  contract,  nor  of  his  rights  or  interests  in 
the  premises,  without  the  approval  of  Lindsay  Bros. ;  that 
it  was  thereby  further  mutually  covenanted  and  agreed  that 
the  covenants  and  agreements  therein  specified  should  be 
binding  upon  the  successors,  heirs,  legal  representatives,  and 
assig-Ds  of  the  respective  parties. 

On  April  20,  1892,  the  defendant  Dexter  entered  into  the 
possession  of  the  real  estate,  and  the  several  tenants  occupy- 
ing baildings  on  the  premises  thereafter  attorned  and  paid 
rent  therefor  to  him.    The  defendant  Dexter  was  then,  and 
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had  been  for  a  long  time  prior  thereto,  engaged  in  the  busi- 
ness of  oold  storage  warehousing  at  Whitewater,  and  the 
same  had  been  very  profitable.    He  was  also  the  inventor 
of  certain  devices  used  in  such  business,  and  the  owner  of 
letters  patent  on  the  same,  and  had  for  a  long  time  thereto- 
fore been  engaged  in  the  business  of  erecting  and  construct- 
ing cold  storage  warehouses,  upon  contract,  for  others.  '  Such 
real  estate  was  not  purchased  by  the  defendant  Desoter  for 
or  on  behalf  of  the  plaintiff  corporation,  nor  with  the  in- 
tention of  turning  the  same  over  to,  or  disposing  of  the  same 
in  any  manner  to,  the  plaintiff  or  any  corporation.    He  first 
conceived  the  idea  of  forming  a  corporation  for  the  purchase 
of  the  land  in  question  from  himself,  and  the  carrying  on 
upon  the  land  the  business  of  cold  storage  warehousing, 
May  5,  1892;  and  prior  to  that  date  neither  of  the  defend- 
ants did  anything  looking  towards  the  formation  of  the 
plaintiff  corporation,  or  any  other  corporation,  and  did  not 
consult  any  person  relative  to  the  formation  of  the  corpora- 
tion, or  ask  any  person  to  become  in  any  way  interested 
therein.    The  defendant  Deooter  so  purchased  the  land  from 
Lindsay  Bros,  for  the  purpose  of  building  and  operating 
thereon  a  cold  storage  warehouse  himself;  but  after  failing 
to  dispose  of  some  other  property  owned  by  him  from  which 
he  hoped  and  expected  to  secure  funds  necessary  for  that 
purpose,  he,  on  May  6,  1892,  proposed  to  the  defendant 
Godfrey^  who  carried  on  a  large  commission  business  in  Mil- 
waukee, and  whose  patronage  of  such  cold  storage  ware- 
house would  add  much  to  the  probable  success  of   the 
enterprise,  that  a  corporation  be  formed,  with  a  capital  stock 
of  $100,000,  to  take  from  the  defendant  Dexter  the  land,  at 
and  for  the  sum  of  $40,000,  and  build  and  operate  a  cold 
storage  warehouse  thereon;  that  he  (the  defendant  Desater) 
would  subscribe  for  $60,000  of  such  capital  stock;  that  in 
case  he  (the  defendant  Godfrey)  would  give  his  own  sub- 
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scriptioD,  or  procare  the  subscription  of  other  cotnmisBion 
men,  together  with  his  own,  to  the  remaining  $40,000  in 
capital  stock,  he  (the  defendant  Dexter)  would  pay  him 
{Godfrey)  for  such  services  in  obtaining  such  subsoriptions, 
and  also  to  induce  the  defendant  Godfrey  to  become  such 
stockholder  and  thus  secure  his  valuable  patronage  for  such 
warehouse  business,  the  sum  of  $4,000.  iNo  part  of  the  $4,000 
was  added  to  the  purchase  price  which  the  projected  cor- 
poration was  to  pay  for  the  land,  but  was  to  be  paid  by  the 
defendant  DextcTy  out  of  his  own  money,  to  the  defendant 
Godfrey y  for  the  consideration  aforesaid ;  and  the  purpose 
thereof  was  to  aid  the  projected  business  in  the  manner 
aforesaid. 

After  May  5,  1892,  the  defendant  Dexter  also  solicited 
E.  J.  Lindsay,  of  the  firm  of  Lindsay  Bros.,  to  subscribe  for 
and  take  stock  in  the  plaintiff  corporation  for  the  purpose 
of  purchasing  the  land  at  $40,000.  Said  Lindsay  subscribed 
for  and  agreed  to  take  fifty  shares  of  the  stock  and  pay 
therefor  $5,000.  Some  time  after  such  subscription  said 
Lindsay  claimed  that,  under  the  circumstances  of  the  recent 
sale  of  the  land  by  Lindsay  Bros,  to  the  defendant  Dexter  at 
such  reduced  price,  he  thought  it  was  unfair  to  charge  him 
for  his  interest  at  so  high  a  price.  Thereupon  the  defend- 
ant Dexter  thought  he  would  make  it  right,  and  afterwards 
gave  him  his  check  for  $550, —  that  is  to  say,  to  charge  him 
for  his  interest  at  the  rate  of  $30,000  for  the  land,  the  price 
first  exacted  by  Lindsay  for  the  land.  Both  the  defendant 
Godfrey  and  Lindsay  subscribed  for  stock  in  the  plaintiff 
corporation  prior  to  June  4,  180i\ 

Articles  of  incorporation  of  the  plaintiff  were  executed 
May  7,  1892,  and  filed  and  recorded,  as  required  by  law.  May 
9,  1892.  At  the  time  the  first  meeting  of  the  corporation 
was  held  for  the  purpose  of  organization  (June  4,  1892),  and 
prior  to   and  at  that  time,  the  following  persons  had  sub- 
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scribed  to  the  stock  of  the  corporation,  and  agreed  to  take 
and  pay  for  the  number  of  shares  set  opposite  their  names, 
as  follows: 

A.  L  Dexter 500  shares $50,000 

E.  R  Godfrey 160  "  16.000 

R  R.  Godfrey,  Jr 40  "  4,000 

W.  ILStevens 20  *«  2,000 

LP.  Tichenor 20  "  2,000 

N.  LKneeland 20  «  .•  •  2,000 

G.C.  Rogers 20  "  2,000 

RKDexter 50  "  5,000 

R  J.Lindsay 50  «  5.000 

Making  an  aggregate  of ...  • 880     **     amounting  to  ....  $88,000 

Up  to  that  time  no  other  person  had  subscribed  for  such 
stock.  Between  May  7  and  May  9, 1892,  a  prospectus  of 
such  proposed  corporation  was  prepared  by  the  defendant 
JDexteVy  to  be  presented  to,  and  which  was  in  fact  presented 
to,  each  of  the  persons  so  subscribing  for  such  stock,  before 
making  such  subscription.  Such  prospectus  stated,  among 
other  things,  that  the  proposition  was  for  the  Milwaukee 
Cold  Storage  Company  to  have  capital  stock  to  the  amount 
of  $100,000 ;  that  the  value  of  the  capital  stock  to  be  so  is- 
sued would  be  $55,000 ;  that  a  mortgage  bond  would  be  given 
for  $45,000;  that  the  cost  of  the  ground  would  be  $40,000; 
that  the  cost  of  building  and  fittings  would  be  $60,000. 

Each  one  of  the  persons  so  subscribing  knew  that  the 
land  in  question  belonged  to  the  defendant  Dexter;  that 
Dexter  was  not  purchasing,  and  had  not  purchased,  the  land 
for  the  projected  corporation.  Each  one  of  the  foregoing 
persons  signed  the  subscription  to  the  stock  with  the  under- 
standing that,  as  to  him,  such  property  should  be  purchased 
by  the  plaintiff  corporation  from  the  defendant  Dexter  for 
$40,000,  but  without  knowledge  of,  and  without  inquiry  as 
to,  what  the  property  cost  the  defendant  Dexter^  except 
that  the  defendant  Dexter  and  said  Lindsay  had  such  knowl- 
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edge,  and  the  defendant  Godfrey  khA  said  Lindsay  each  had 
knowledge  of  the  payments  to  be  made  to  him  as  aforesaid. 
Said  Godfrey  had  reason  to  believe,  and  did  believe,  that 
the  defendant  Dexter  was  selling  the  land  to  the  corporation 
for  more  than  it  cost  him,  though  he  did  not  know,  and 
never  inquired,  what  Dexter  had  paid,  or  agreed  to  pay,  for 
the  land,  nor  what  profit  he  was  making,  and  Dexter  never 
told  him. 

At  the  first  meeting,  for  the  purpose  of  organizing  the 
plaintiff  corporation  by  the  election  of  officers  and  the  ac- 
<;eptance  of  stock  subscriptions,  June  4,  1892,  there  were 
present  the  subscribers  for  stock  mentioned,  and  it  was  then 
and  there  voted  that  the  plaintiff  purchase  the  land  in  ques- 
tion for  $40,000.  The  defendants  Godfrey  and  Dexter^  and 
also  said  Lindsay,  with  the  other  subscribers,  attended  at 
such  meeting.  Each  of  such  nine  subscribers  subscribed 
with  the  understanding  and  agreement  that  the  land  in  ques- 
tion should  be  bought  by  the  plaintiff  from  the  defendant 
Dexter  for  $40,000.  Neither  the  defendants  Godfretj  or 
Dexter  nor  said  Lindsay  in  any  way  acted  for  the  plaintiff 
or  its  subscribers,  as  agent  to  negotiate  or  make  the  pur- 
chase of  said  land  for  it  or  them,  except  by  joining  in  the 
vote  aforesaid.  Such  purchase  by  the  plaintiff  of  the  land 
in  question  from  the  defendant  Dexter  was  authorized  by  a 
resolution  passed  by  its  board  of  directors.  At  the  time  of 
the  passage  of  such  resolution  and  sale  of  the  land,  the  de- 
fendants, Dexter  and  Godfrey^  and  said  Lindsay,  were  acting 
directors,  and  then  constituted  a  majority  of  such  board. 
The  defendant  Dexter  was  then  acting  as  president  thereof, 
and  the  defendant  Godfrey  as  the  treasurer  thereof.  The 
defendant  Dexter  did  not  at  any  time  disclose  to  the  other 
subscribers  what  the  land  cost  him,  nor  what  profit  he  was 
making  in  turning  the  land  over  to  the  plaintiff,  but  never 
made  to  any  of  them  any  misstatement  or  misrepresenta- 
tion whatever  about  the  same. 
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^The  defendant  Godfrey  did  not  disclose  to  any  of  the  other 
subscribers  that  he  was  to  receive  $4,000  from  Deooter.  Lind- 
say did  not  disclose  to  any  of  the  other  subscribers  that  he 
had  received  $550  from  Dexter,  Each  of  the  subscribers, 
excepting  Dexter,  Godfrey,  and  liudsay,  was  ignorant  of  the 
amount  of  profit  made  by  DeoBter,  the  money  so  agreed  to 
be  paid  by  him  to  Godfrey,  and  the  rebate  paid  by  him  to 
Lindsay,  but  the  land  was  a  known  piece  of  property  in  the 
city  of  Milwaukee,  and  each  of  the  subscribers  knew  the 
price  asked,  and  knew,  or  could  have  ascertained,  the  condi- 
tion and  value  of  the  land,  and  each  agreed  that  the  said 
land  be  taken  by  such  corporation  at  the  price  aforesaid, 
without  regard  to  what  it  might  have  cost  Dexter,  and  with- 
out regard  to  what  it  might  have  cost  any  other  subscriber 
for  his  subscription  to  the  capital  stock  of  the  corporation. 
Subsequently  to  June  4,  1892,  Carrie  W.  Thayer  sub- 
scribed for  twenty  shares  of  such  stock,  F.  W,  Wyman  sub- 
scribed for  twenty  shares,  Thomas  &  Schaus  subscribed  for 
twenty  shares,  A.  B.  Meyer  subscribed  for  twenty  shares, 
and  William  Plankinton  subscribed  for  forty  shares,  of  the 
plaintiff's  stock,  which,  with  the  880  shares  obtained  on  and 
prior  to  June  4,  1892,  made  1,000  shares;  being  the  whole 
capital  stock  of  the  corporation.  The  subscriptions  after 
June  4, 1892,  were  obtained  by  E.  R,  Godfrey,  and  each  one 
of  the  subscribers  last  referred  to  knew  that  the  land  in 
question  had  been  purchased  by  the  corporation  for  $40,000, 
before  subscribing,  and  subscribed  with  that  understanding 
and  on  that  basis,  and  without  being  led  or  induced  to  do  so 
by  any  false  statement  or  representation  whatever.  There 
was  no  intention  to  defraud  the  plaintiff,  or  any  of  the  sub- 
scribers to  its  capital  stock,  by  the  defendants,  or  either  of 
them,  in  any  or  either  of  the  transactions  mentioned.  All 
persons  who  subscribed  for  stock  in  the  corporation  did  so 
without  relying  on  what  others  were  paying,  or  what  the 
land  had  cost  any  purchaser  prior  to  its  purchase  by  the 


WiB.]  JANUARY  TERM,  1898.  225 

■  _        

Milwaukee  Cold  Storage  Ca  ▼&  Dexter  and  another. 

corporation.  "No  proof  was  offered  by  the  plaintifiP,  nor  is'ia 
any  way  before  the  conrt,  that  the  land  was  worth  less  than 
140,000  when  it  was  bought  by  the  corporation  from  Dexter, 
nor  that  at  the  time  of  the  trial  it  was  worth  less  than  that 
sum. 

On  January  30, 1898,  the  Milwaukee  Land  Company  con- 
veyed the  premises  to  Lindsay  Bros,  by  deed  dated  on  that 
day,  reciting  a  consideration  of  $10,000,  and  the  same  was 
recorded  February  16,  1893.  Lindsay  Bros,  conveyed  the 
same  to  the  defendant  Dexter  by  deed  dated  February  15, 
1893,  and  recorded  February  24,  1893,  reciting  a  considera- 
tion of  $25,000.  The  defendant  Dexter  and  wife  conveyed 
the  same  to  the  plaintiff  by  deed  dated  February  15,  1893, 
and  recorded  February  24,  1893,  reciting  a  consideration  of 
$40,000.  The  plaintiff  corporation  made  calls  on  its  sub- 
scribers to  pay  in  their  subscriptions  to  the  capital  stock, — 
one  of  ten  per  cent.,  June  4,  1892;  one  of  twenty  per  cent., 
October  29,  1892;  one  of  ten  per  cent.,  December  13,  1892; 
one  of  ten  per  cent.,  January  14,  1893 ;  and  one  of  ten  per 
cent,  May  6, 1893 ;  making  sixty  per  cent,  in  all, —  and  such 
calls  were  paid,  and  the  plaintiff  erected  and  completed  a 
cold  storage  warehouse  on  the  land  in  question,  and  began 
and  w^as  engaged  in  carrying  on  the  business  of  warehousing 
thereon  in  May,  1893.  The  plaintiff  had  in  January,  1893, 
procured  a  loan  of  $40,000,  secured  by  mortgage  on  the 
land  in  question  so  improved,  and  out  of  the  proceeds  of  the 
loan  paid  the  balance  due  to  the  defendant  Dexter  on  the  land 
in  question. 

On  May  17,  1893,  and  after  sixty  per  cent,  had  been  paid 
in  on  such  capital  stock  subscription,  one  John  A.  Hill  and 
hig  father,  Bobert  Hill,  began  negotiations  for  the  purchase 
of  350  shares  of  stock  in  the  plaintiff  corporation,  and  June  3, 
1893,  an  arrangement  was  made  wliereby  the  defendants. 
Dexter  and  Godfrey^  and  also  Thomas  &  Schaus,  E.  J.  Lind- 
say, W.  H.  Stevens,  and  Q.  C.  Kogers,  relinquished  each  a 
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part  of  his  subscription  aforesaid,  amounting  to  350  shares 
in  all,  and  said  John  A.  Hill  came  in  as  a  stockholder,  al- 
though making  no  formal  subscription,  and  paid  into  the 
treasury  of  the  plaintiff  at  the  rate  of  $102.50  per  share  for 
said  350  shares  of  stock,  and  received  said  stock  from  the 
plaintiff  corporation;  and  subsequently  the  said  John  A.  and 
Robert  Hill  purchased  from  the  other  subscribers  aforesaid 
other  stock  in  the  plaintiff  corporation,  until  said  John.  A. 
and  Robert  Hill  at  the  time  of  the  trial  owned  all  of  the 
stock  in  the  plaintiff  corporation,  except  thirty  shares  owned 
by  the  defendant  Godfrey^  and  290  shares  by  the  defendant 
Dexter  and  his  wife.  Part  of  the  stock  so  acquired  by  John 
A.  and  Robert  Hill  was  130  shares,  which  they  held  as  the 
transferees  of  the  defendant  Oodfrey^  50  shares  as  the  trans- 
ferees of  the  said  E.  J.  Lindsay,  and  210  shares  as  the  trans- 
f erees  of  the  defendant  Dexter^  and  the  remainder  of  the  stock 
so  held  by  John  A.  and  Robert  Hill  was  so  held  by  them  as 
transferees  of  the  subscribers  aforesaid,  who  acquiesced  in 
the  purchase  of  the  property  as  stated.  The  shareholders 
of  the  corporation  at  the  time  this  action  was  commenced, 
and  at  the  time  of  the  trial,  were:  E,  R.  Godfrey^  30  shares; 
the  defendant  Dexter  and  wife,  290  shares;  and  John  A.  and 
Robert  Hill,  680  shares.  By  subsequent  corporate  action, 
without  the  consent  of  the  defendants,  the  plaintiff  corpora- 
tion reduced  its  capital  stock,  first  to  $80,000,  by  making  the 
par  value  of  each  share  $80,  instead  of  $100,  and  later,  and 
since  the  commencement  of  this  action,  reduced  its  capital 
stock  to  $50,000,  by  making  the  par  value  of  each  share  $50, 
instead  of  $80. 

The  $4,000  so  paid  by  the  defendant  Dexter  to  the  defend- 
ant Godfrey^  and  the  $550  so  paid  by  the  defendant  Dexter 
to  Lindsay,  were  so  paid  and  received,  in  good  faith,  out  of 
the  funds  of  the  defendant  Dexter^  and  not  out  of  the  cor- 
porate funds  or  property  belonging  to  the  plaintiff,  and  the 
payment  thereof  was  fairly  compensated  by  the  advantage 
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derived  by  the  corporation  and  its  then  subscribers  on  ac- 
count of  such  payment,  and  there  was  never  any  agreement 
or  representation  to  the  said  subscribers,  or  either  of  them, 
that  they,  or  either  of  them,  were  getting  their  stock  in  the 
corporation  upon  the  same  terms  as  all  the  other  subscrib- 
ers, nor  were  there  any  misrepresentations  whatever  made 
to  any  of  the  subscribers,  nor  to  the  said  John  A.  Hill,  nor 
to  Kobert  Hill,  at  the  tiqie  he  purchased  it,  in  June,  1893,  or 
prior  thereto,  or  at  any  time;  nor  were  the  payments  by 
Dexter  to  Godfrey  or  Lindsay,  or  either  of  them,  or  any 
part  of  either  of  them,  added  to  the  purchase  price  of  said 
property  paid  by  the  plaintiflf  corporation,  nor  was  the  said 
purchase  price  in  any  way  or  to  any  extent  increased  or  en- 
hanced  thereby;  and  there  was  no  evidence  before  the  court 
that  the  plain tifif  corporation  had  suffered  any  damage  or 
injury  whatever  by  reason  of  any  act  or  thing  done  by  the 
defendants,  or  either  of  them. 

As  conclusions  of  law  upon  the  facts  stated,  the  court 
found  that  the  plaintiff  could  not  maintain  this  action,  and 
that  the  defendants  were  entitled  to  judgment  dismissing 
the  complaint  herein,  and  for  their  costs  and  disbursements, 
and  ordered  judgment  to  be  entered  accordingly. 

From  the  judgment  so  entered  the  plaintiff  brings  this 
appeal. 

For  the  appellant  there  was  a  brief  by  Quarlea^  Sjpence  (& 
QuarleSy  and  oral  argument  by  Charles  Quarles,  They  ar- 
gued that  the  defendant  Dexter  was  bound,  as  a  promoter, 
to  state  all  the  facts.  Bishop,  Contracts,  §  660.  Actual 
fraud  resulted  from  defendants'  acts,  and  it  was  immaterial 
that  none  was  intended.  Chandler  v.  Bacoii^  30  Fed.  Kep. 
538.  Dexter  and  his  associates  were  liable  as  promoters. 
2  Cook,  Stock,  §  651;  1  Thompson,  Corp.  §  415;  Pittsburg 
Mining  Co.  v,  Spooner^  74  Wis.  307;  Ilehgen  v.  Koeffler^  97 
id.  313;  Erl-anger  v.  New  Somhrero  P,  Co,  3  App.  Cas.  1218, 

6  Eng.  Kul.  Cas.  777.    They  were  liable  as  trustees  of  the 
Vol.99  — 15 
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corporation.  In  re  Taylor  Orphan  Asylum^  36  "Wis.  535; 
Haywood  v.  Liticoln  L,  Co.  64  id.  647;  Parker  v.  Nicl'erson^ 
112  Mass.  195;  Michoud  v.  Girod^  4  IIow.  503;  JBentley  y. 
Craven^  IS  Beav.  75;  Franey  v.  Warner^  96  "Wis.  222. 

For  the  respondents  there  was  a  brief  by  Van  DyTce  <& 
Van  Dyke  (&  Carter;  a  separate  brief  by  Timlin  c6  Glicks- 
man^  attorneys  for  Godfrey;  and  oral  argument  by  W.  K 
Carter  and  TT.  II,  Timlin. 

Cassoday,  C.  J.    The  facts  stated  are  either  conceded,  or 
found  by  the  court  to  be  true,  and  the  evidence  is  suflBcient 
to  support  the  findings.     Upon  such  facts,  therefore,  the 
rights  of  the  parties  must  be  determined.    Counsel  for  the 
plaintiff  seek  to  bring  the  case  within  the  rulings  of  this  court 
in  Pittsburg  Mining  Co.  v.  Spooner^  74  Wis.  307;  Fountain 
S][>7nng  Park  Co.  v.  Roberts^  92  Wis.  345 ;  Franey  v.  Warner ^ 
96  Wis.  222;  Helgen  v.  Eoeffler,  97  Wis.  313.    In  the  first  of 
these  cases  the  rule  of  law  applicable  was  tersely  stated  in 
a  quotation  from  the  opinion  of  a  court  in  another  jurisdic- 
tion, as  follows:  "A  trustee  or  agent  cannot  purchase  on 
his  own  account  what  he  sells  on  account  of  another,  nor 
purchase  on  the  account  of  another  what  he  sells  on  his  own 
account;    .    .    •    and,  if  he  does  so,  the  cestui  que  trust  or 
principal,  unless,  upon  the  fullest  knowledge  of  all  the  faots^ 
he  elects  to  confirm  the  act  of  the  trustee  or  agent,  naay  re- 
pudiate it,  or  he  may  charge  the  profits  made  by  the  trustee 
or  agent  with  an  implied  trust  for  his  benefit."    74  Wis.  320» 
In  the  second  case  cited  it  was  held  that  the  "  promoters  of 
a  corporation  are  accountable  to  it  for  any  profits  which 
they  may  receive  from  a  violation  of  their  duty  as  such."     In 
all  of  them  the  persons  held  liable  were  promoters  of  the  cor- 
poration, or  the  contemplated  corporation,  in  the  purchase 
and  sale  of  the  lands,  or  agents  or  trustees  of  such  corpora- 
tion in  making  such  purchase  or  sale,  or  both.    This  is  not 
such  a  case. 
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The  defendant  Dexter  had  closed  his  contract  for  the  pur- 
chase of  the  land  from  Lindsay  Bros.,  and  paid  §6,000  of  the 
purchase  price  thereon,  more  than  two  weeks  before  the 
time  when  anything  was  said  about,  or  done  towards,  the 
formation  of  the  plaintiff  corporation.  That  contract  bound 
the  defendant  personally  to  erect  and  construct  the  build- 
ings, machinery,  and  outfits  necessary  for  the  cold  storage 
business,  and  to  operate  the  same  for  seven  years,  and  to 
pay  the  balance  of  the  contract  price  as  agreed,  and  not  to 
transfer  the  contract,  nor  his  right  in  the  premises,  without 
the  approval  of  Lindsay  Bros.  We  must  therefore  consider 
the  land  as  the  property  of  the  defendant  Dexter  at  the  time 
the  formation  of  the  plaintiff  corporation  was  first  contem- 
plated by  him.  His  original  purpose  of  constructing  such 
cold  storage  buildings,  machinery,  and  outfits  himself,  and 
then  to  operate  the  same  for  the  period  mentioned,  was  ap- 
parently changed  by  extraneous  circumstances  into  a  pur- 
pose of  doing  the  same  through  a  corporation  in  which  he 
and  his  wife  should  own  at  least  a  majority  of  the  stock. 

His  prospectus  for  such  corporation  stated,  ^'Cost  of 
ground,  $40,000."  It  is  contended  that  this  was  a  represen- 
tation to  the  contemplated  subscribers  for  stock  that  the  land 
had  actually  cost^him  that  amount.  A  prospectus  is  natu- 
rally supposed  to  be  prospective  in  its  application.  In  the 
instant  case  it  was  the  summary  or  outline  of  the  plan  or 
scheme  for  the  proposed  cold  storage  undertaking.  The 
$40,000  named  was  manifestly  to  be  the  cost  of  the  ground 
to  the  proposed  corporation,  not  the  amount  which  it  may 
have  cost  the  defendant  Dexter^  or  some  prior  purchaser. 

It  is  contended  that,  because  the  defendant  Dexter  pur- 
chased the  land  of  Lindsay  Bros,  for  $22,500,  it  was  only 
worth  that  amount.  But  Lindsay  Bros,  had  other  real  estate 
in  the  vicinity,  and  the  conditions  exacted  by  them  from  the 
defendant  Dexter  in  the  contract,  to  construct  and  operate 
such  cold  storage  plant  thereon,  may  have  been  regarded  as 
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a  great  advantage  to  them,  and  as  a  suflBcient  inducement  to 
accept  for  the  land  $7,500  less  than  at  first  exacted.  The 
location  of  the  land  may  have  been  such  as  to  make  it  of 
much  more  value  for  the  purposes  of  such  cold  storage  busi- 
ness than  for  any  other  use.  There  is  no  evidence  in  the  rec- 
ord as  to  the  value  of  the  land  at  the  time  of  the  incorporation 
of  the  plaintiff,  except  such  inferences  as  may  be  drawn  from 
the  contract  price  and  the  price  exacted. 

It  is  true  that  the  defendant  Dexter  did  not  disclose  to 
any  of  the  subscribers  to  the  stock  in  the  plaintiff  corpora- 
tion the  amount  which  he  had  agreed  to  pay  Lindsay  Bros, 
for  the  land,  and  none  of  them  knew,  except  E.  J.  Lindsay, 
and  the  defendant  Godfrey  had  reason  to  believe  that  he  was 
to  receive  more  from  the  corporation  than  he  had  agreed  to 
pay;  but  none  of  them  made  any  inquiry,  and  it  does  not 
appear  that  any  false  statement  or  misrepresentation  was 
made  by  Dexter  to  any  one.    The  land  was  open  and  visible, 
and  well  known  to  all  the  subscribers;  and  each  knew  the 
price  which  the  plaintiff  was  to  pay  for  the  same,  and  each 
knew,  or  could  have  ascertained,  the  condition  and  value  of 
the  land  at  and  prior  to  the  time  of  subscribing  for  such 
stock.     The  defendant  Dexter  had  large  experience  in  the 
business  of  cold  storage  warehousing,  and  owned  letters  pat- 
ent on  certain  devices  used  in  such  business,  and  manifestly 
believed  it  would  become  a  profitable  enterprise.    Since  the 
defendant  Dexter  had  obtained  the  land,  and  paid  more  than 
one  fourth  of  the  purchase  price,  weeks  before  there  was 
anything  said  or  done,  or  apparently  contemplated,  about 
the  formation  of  the  plaintiff  corporation,  and  since  the  sev- 
eral stockholders  subscribed  with  such  knowledge  or  means 
of  knowledge  in  respect  to  the  value  of  the  land  and  the 
price  the  plaintiff  was  to  pay  for  the  same,  and  without 
being  influenced  by  any  false  statement  or  misrepresentation, 
and  without  any  breach  of  duty  or  trust  on  the  part  of  the 
defendants  or  either  of  them,  there  seems  to  be  no  founda- 
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tion  for  claimlDg  that  the  plaiDtifF,  or  any  subscriber  to  its 
capital  stock,  was  defrauded  or  injured,  merely  because  the 
defendant  Dexter  personally  paid  to  the  defendant  Godfrey 
$4,000,  to  induce  him,  as  a  commission  man,  to  subscribe,  or 
procure  the  subscription  of  other  commission  men,  for  the 
balance  of  the  $100,000  capital  stock  in  order  that  the  plaint- 
iff might  secure  the  valuable  patronage  of  such  commission 
men  in  the  proposed  cold  storage  business;  nor  because  the 
defendant  Dexter  personally  paid  to  E.  J.  Lindsay,  after  his 
subscription  to  the  stock,  $550,  in  order  to  remove  his  appar- 
ent dissatisfaction  for  having  sold  the  land  so  cheaply, — 
especially  as  the  contract  precluded  Dexter  from  transferring 
the  same  to  the  plaintiff  or  any  one,  without  the  approval 
of  Lindsay  Bros. 

The  question  recurs  whether  the  plaintiff  is  entitled  to 
recover  from  the  defendants,  or  either  of  them,  upon  the 
facts  stated.  Certainly  there  is  nothing  said  in  any  of  the 
ca'ses  cited  above  to  warrant  a  recovery  in  such  a  case  as 
this.  In  fact,  the  intimation  in  some  of  those  cases  is  strongly 
to  the  contrary.  Thus,  in  Franey  v.  Warner^  96  Wis.  222,  Mr. 
Justice  Mabshaix  said:  "Cases  cited,  where  a  person  sells 
his  own  property  to  a  company  in  which  he  is  interested,  at 
an  increased  price,  fairly  and  openly,  free  from  representa- 
tions that  he  is  selling  the  property  of  another,  have  no  ap- 
plication to  this  case."  Numerous  adjudications  are  there 
cited  in  support  of  that  proposition,  and  it  seems  to  be  appli- 
cable to  the  case  at  bar.  In  the  language  of  Mr.  Justice 
Shaeswood  in  Densmore  Oil  Co,  v.  Denmnoi^e^  64  Pa.  St.  49 : 
"Any  man,  or  number  of  men,  who  are  the  owners  of  any 
kind  of  property,  real  or  personal,  may  form  a  partnership 
or  association  with  others,  and  sell  that  property  to  the  as- 
sociation at  any  price  which  may  be  agreed  upon  between 
them,  no  matter  what  it  may  have  originally  cost,  provided 
there  be  no  fraudulent  misrepresentation  made  by  the  vend- 
ors to  their  associates.  They  are  not  bound  to  disclose  the 
profit  which  they  may  realize  by  the  transaction." 
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The  defendant  Dexter  was  not  the  agent  or  trustee  of  the 
plaintiff  or  any  one  at  the  time  he  obtained  the  land  of  Lind- 
say Bros.  Id,  Neither  of  the  defendants  stood  in  any  con- 
fidential relation  to  any  of  the  subscribers  to  the  capital 
stock  until  some  step  was  taken  towards  the  formation  of 
the  plaintiff  corporation.  These  views  are  supported  by 
In  re  Cape  Breton  Co,  29  Ch.  Div.  795 ;  LddywelZ  Mining 
Co.  V.  Broohesj  35  Ch.  Div.  400;  S.  C.  17  Am.  &  Eng.  Corp. 
Cas.  22.  Thus,  in  the  recent  case  in  the  house  of  lords 
the  lord  chancellor,  Herschell,  said:  "It  is  of  the  very 
essence  of  such  a  case  as  this  to  show  that  the  price  at 
which  the  property  was  sold  to  the  company  was  in  ex- 
cess of  what  has  been  called  the  real  price,  or  the  true 
value.  ...  I  admit  that  there  mav  be  considerable 
ground  for  suspicion  that  the  price  was  in  excess  of  it.  But, 
obviously,  for  such  a  case  as  the  ap{)ellant  seeks  to  make 
out  here  much  more  than  that  is  necessary.  It  is  of  the  very 
essence  of  the  case,  which  rests  upon  his  proving  what  he 
claims,  namely,  a  secret  profit  improperly  made,  that  he 
should  prove  that  there  has  been  that  excess  which  he  al- 
leges." Bentinch  v.  Fenn^  12  App.  Cas.  659.  There  is  noth- 
ing in  the  celebrated  case  of  Erlanger  v.  New  Sombrero  Phos- 
phate Co,  3  App.  Cas.  1218,  in  conflict  with  the  principles 
stated.  That  case  is  clearly  distinguishable  from  the  one  at 
bar  upon  its  facts,  but  the  principles  which  govern  this  case 
are  recognized  in  that.  Upon  the  facts  found  or  admitted, 
the  trial  court  properly  held  that  this  action  could  not  be 
maintained. 

The  brief  and  supplement  on  the  part  of  the  defendant 
Dexter  cover  135  printed  pages,  and  are  in  violation  of  the 
rules  of  this  court.  If  the  printed  case  is  incomplete  or  in- 
accurate in  any  substantial  particular  (but  not  otherwise), 
the  opposite  party  may  serve  a  supplemental  case  with  ref- 
erences to  the  record,  as  in  the  principal  case,  making  the 
corrections;  but  no  costs  shall  be  taxed  for  the  printing  of 
any  case  or  supplemental  case  failing  to  comply  with  the 
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rule.  Rule  VIII.  "  The  brief  .of  the  appellant  or  plaintiff 
in  error  mast  contain  a  concise  statement  of  (1)  the  nature 
of  the  action  and  the  issues  involved;  (2)  the  result  of  the 
trial  or  hearing  in  the  court  below;  (3)  the  several  errors 
relied  upon  for  reversal ;  (4)  in  cases  depending  upon  the 
evidence,  the  leadiug  facts  or  conclusions  which  the  evidence 
establishes  or  tends  to  prove;  (5)  the  principles  of  law  appli- 
cable to  the  case,  and  the  authorities  in  support  of  the 
same."  Rule  IX.  "  The  leading  facts  or  conclusions  which 
the  evidence  establishes  or  tends  to  prove  "  does  not  mean  a 
recital  or  restatement  of  the  evidence,  but  merelv  that  such 
facts  or  conclusions  should  be  stated,  with  a  reference  to  the 
names  of  the  witnesses  and  the  places  in  the  printed  case 
where  the  evidence  which  establishes  or  tends  to  prove  such 
facts  or  conclusions  may  be  found.  The  rule  prohibits  ex- 
tended discussion  upon  a  mere  question  of  fact  in  any  brief. 
To  reprint  in  a  brief  what  is  printed  in  the  case  merely  in- 
cumbers the  record  and  increases  the  expense,  without  being 
helpful  to  the  court.  A  party  failing  to  comply  with  the 
rules  takes  the  chances  of  losing  costs.  The  defendant  Z>^aj- 
ier  is  only  to  be  allowed  for  fifty  pages  of  printed  brief. 

By  the  Court. —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  affirmed. 

As  to  the  duties  and  liabilities  of  promoters  to  the  corporation  and 
to  its  members,  see  note  to  Yale  Oaa  Stove  Co.  v.  Wilcox  (64  Conn.  101), 
in  25  L.  R.  A.  90.—  Rep. 


Knowles,  Respondent,  vs.  Rogers,  Appellant, 

March  5— April  IS,  1S98. 

Appealable  order. 

An  order  by  the  court,  refusing  to  vacate  a  previous  order  made  by  a 
court  commissioner  in  a  proceeding  under  sea  4096,  R.  S.  1878,  that 
the  defendant  produce  certain  books  and  papers,  and  regulating 
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the  examination  of  such  books  and  papers^  is  neither  an  interloo- 
utory  nor  a  final  order,  nor  one  refusing,  continuing,  or  modify- 
inf:  a  provisional  remedy,  and  it  is  not  appealable  under  sea  8009, 
R  S.  1878,  as  amended  by  oh.  880,  Laws  of  1897. 

Appeal  from  an  order  of  the  superior  court  of  Milwaukee^ 
county :  J.  C.  Lcdwig,  Judge.    Appeal  dismissed. 

Appeal  from  an  order  of  the  superior  court  of  Milwaukee 
county  refusing  to  vacate  and  set  aside  the  order  of  Hugh 
Ej^an,  court  commissioner,  requiring  the  defendant  to  pro- 
duce certain  books  and  papers,  or  to  regulate  the  time  or 
manner  of  examining  the  defendant's  books  of  account.  The 
plaintiff  commenced  an, action  against  the  defendant  by  the 
service  of  summons,  and  gave  notice  of  his  examination  other- 
wise than  as  a  witness,  under  sec.  4096,  R.  S.  1878,  hav- 
ing caused  a  subpoena  to  be  served  on  the  defendant  to  pro- 
duce at  the  examination  divers  books  of  account,  bought  and 
sold  cards,  telegrams,  tickets,  and  correspondence,  relating 
to  the  transactions,  kept  by  the  defendant  in  his  business  as 
commission  merchant  or  broker,  so  as  to  enable  the  plaintiff 
to  prepare  his  complaint  with  sufficient  accuracy  to  state  his 
cause  of  action. 

It  appeared  by  the  examination,  so  far  as  it  progressed^ 
that  the  defendant  was  unable  to  produce  said  books,  tele- 
grams, trading  cards,  and  correspondence,  as  they  were  then 
in  Chicago;  that  certain  telegrams,  trading  cards,  and  cor- 
respondence were  in  Milwaukee;  but  the  defendant,  under 
advice  of  counsel,  declined  to  produce  any  telegrams  or  cor- 
respondence between  him  and  third  persons  having  no  rela- 
tion to  the  claim  made  by  the  plaintiff,  and  asked  the 
commissioner  to  rule  that  their  specification  in  the  subpoena 
did  not  require  him  to  produce  any  correspondence  between 
himself  and  any  other  person  relating  to  his  general  busi- 
ness, or  relating  to  the  business  of  third  persons  with  the 
defendant,  or  to  any  business  other  than  business  transacted 
for  the  plaintiff,  if  any  such  there  was.    During  the  prog* 
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ress  of  the  examination,  the  commissioner  made  the  follow- 
ing order  or  ruling-:  "I  will  hold  this  examination  open 
until  2  o^clock  this  afternoon,  and  direct  that  at  that  time 
Mr,  Rogers  produce  all  the  correspondence,  bought  and  sold 
cards,  or  books  which  are  in  the  city  of  Milwaukee  and 
under  bis  control  or  in  his  possession  mentioned  in  the  sub- 
poena, which  in  any  way  relate  to  the  account  of  the  plaint- 
iff with  the  defendant,  or  to  any  business  dealings  between 
them,  directly  or  indirectly." 

The  defendant  obtained  an  order  from  the  judge  of  the 
superior  court  requiring  the  plaintiff  to  show  cause  why  the 
order  to  produce  certain  books  and  papers  should  not  be 
vacated  and  set  aside,  and  why  a  reasonable  time  should  not 
be  allowed  the  defendant  within  which  to  produce  said 
books  and  papers,  after  said  defendant  had  had  them  exam- 
ined himself  by  experts,  and  why  the  books  and  papers  to 
be  produced  should  not  be  distinctly  specified,  and  the  de- 
fendant have  such  other  relief  as  might  be  just,  but  made 
no  application  to  limit  the  scope  or  extent  of  the  examina- 
tion. Upon  the  hearing,  the  court  made  an  order  denying 
the  application  of  the  defendant,  from  which  order  the  de- 
fendant appealed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Timlin  (6  GUckamany  and  for  the  respondent  on  that  of 
WinkleTy  FlanderSy  Smithy  Boitum  <&  Vilas. 

PiNNEY,  J.  The  order  in  question  does  not  grant,  refuse^ 
continue,  or  modify  a  provisional  remedy,  and  is  clearly  not 
appealable,  under  subd.  3,  sec.  3069,  R.  S.  1878,  as  amended 
by  ch.  380,  Laws  of  1897,  which  includes  within  the  cate- 
gory of  appealable  orders  an  order  which  "grants,  refuses, 
continues,  or  modifies  a  provisional  remedy."  The  order 
appealed  from  does  not  continue  the  proceedings,  and  no 
motion  was  made  to  set  aside,  dismiss,  or  discontinue  them. 
The  order  to  show  cause  required  cause  to  be  shown  why 
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tiie  order  made  by  the  commissioner  during  the  examina- 
tion, "requiring  the  defendant  to  produce  certain  books, 
papers,  etc.,  should  not  be  vacated  and  set  aside,  and  why  a 
reasonable  time  should  not  be  allowed  the  defendant  within 
which  to  produce  said  books  and  papers  after  said  defend- 
ant had  had  them  examined  himself  by  experts,  and  why  the 
books  and  papers  to  be  produced  should  not  be  distinctly 
specified."    The  purpose  of  the  order  to  show  cause  was  to 
regulate  the  method  of  conducting  the  examination  before 
the  commissioner.  *  It  was  neither  an  order  refusing,  con- 
tinuing, nor  modifying  a  provisional  remedy.     The  case 
clearly  falls  within  the  decision  in  Stuart  v.  AUen^  45  Wis. 
158-162.     The  ruling  of  the  superior  court  is  neither  an 
intermediate  nor  a  final  order,  properly  so  called.     It  was 
merely  a  direction  in  regard  to  the  manner  of  conducting 
the  examination  pending  before  the  commissioner,  and  in 
-which  the  proceedings  were  to  some  extent  discretionary. 
The  motion  was  not  made  on  the  ground  of  any  deficiency 
in  the  aflBdavit  accompanying  the  notice  of  examination  and 
subpoena.    The  defendant  appeared  and  submitted  to  exam- 
ination without  making  any  such  objection,  and  no  such 
point  appears  to  have  been  raised  on  the  order  to  show 
cause.     The  case  of  Cleveland  v.  Burnham,  60  Wis.  16-20, 
is  substantially  to  the  same  effect  as  Stuart  v.  Alleriy  and  is 
decisive  on  the  question  of  the  appealability  of  the  order. 
We  are  clearly  of  the  opinion  that  the  order  in  question  is 
not  within  the  category  of  appealable  orders,  and  the  ap- 
peal must  therefore  be  dismissed. 
J3y  the  Court —  Appeal  dismissed. 
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Ledebeb  and  others,  Bespondents,  vs.  Bosenthal,  Appellant. 

March  6^  April  if,  1898. 

Admimons  in  pleading  as  evidence:  Attachment  for  debt  not  yet  due: 
Affidavit  and  undertaking:  Nonresidence:  Waiver  of  tort, 

1.  Admissions  in  the  complaint  in  an  attachment  case  that  the  debt 

sued  on  is  founded  upon  an  express  contract  and  not  yet  due  are 
prima  fade  competent  evidence  of  those  facts  as  against  the 
plaintiff,  upon  a  motion  to  set  aside  the  attaohmentk 

2.  An  afBdavit  for  an  attachment  in  an  action  to  recover  a  debt  not 

yet  due  is  fatally  defective  if  it  fails  to  state,  as  required  by  sec 
2731,  &.&K  Ann.  Stats.,  that  "the  debt  is  to  become  due." 
^  An  attachment  in  an  action  upon  a  debt  not  yet  due  is  authorized 
by  statute  only  on  the  conditions  that  the  requisite  affidavit  be 
made,  and  that  an  undertaking  be  given  in  three  times  the  amount 
demanded  by  the  plaintiff. 

4.  Mere  nonresidence  of  the  defendant  is  not  a  ground  for  an  attach- 

ment in  an  action  for  a  debt  not  yet  due. 

5.  An  attaching  creditor  cannot,  by  disaffirming  an  express  contract 

for  the  sale  of  goods  on  sixty  days*  credit  on  the  ground  that  it 
was  induced  by  the  false  representations  of  the  defendant,  waiv- 
ing the  tort  into  which  his  claim  is  thus  converted  and  suing  on 
an  implied  contract  for  money  due,  evade  the  provisions  of  sec. 
2731,  S.  &  B.  Ann.  Stats.,  requiring  the  attachment  bond,  in  a  case 
where  the  debt  is  not  due,  to  be  in  three  times  the  amount  de- 
manded. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county :  D.  H.  Johnson,  Circuit  Judge.     lierers-ed. 

The  defendant  appeals  from  an  order  made  in  this  action 
by  the  circuit  court,  denying  her  motion  to  set  aside  and 
vacate  the  attachment  issued  therein,  and  continuing  said 
attachment  proceedings,  and  giving  the  plaintiffs  leave  to 
amend  their  affidavit  for  attachment  by  setting  forth  that  a 
cause  of  action  sounding  in  tort  existed  in  favor  of  the  plaint- 
iffs against  the  defendant  at  the  time  of  the  commencement 
of  the  action  and  issuing  of  the  writ.  The  parties  are  non- 
residents.    September  29,  1897,  the  plaintiffs  began  their 
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action  against  the  defendant,  and,  under  attachment  pro- 
ceedings therein,  seized  a  quantity  of  cloaks,  capes,  etc.  The 
original  aifidavit  for  attachment  was  to  the  effect  that  the 
defendant  was  indebted  to  them  in  the  sum  of  $1,304  upon 
express  contract,  and  that  the  defendant  was  not  a  resident 
of  this  state.  The  undertaking  for  the  writ  was  in  the  sum 
of  $250  only,  and  was  conditioned  as  in  the  case  of  a  debt 
already  due.  It  was  not  conditioned  in  three  times  the  sum 
demanded,  as  required  by  the  statute  iu  case  of  a  demand 
not  yet  due.    S.  &  B.  Ann.  Stats,  sec.  2731,  subd.  2. 

The  verified  complaint,  as  a  c^use  of  action,  alleged  the 
sale  by  the  plaintiffs  to  the  defendant  of  goods,  wares,  etc.^ 
at  the  agreed  price  of  $1,303.28,  July  1, 1897,  upon  a  credit 
of  sixty  days.    The  verified  bill  of  particulars  of  the  plaint- 
iffs' claim  against  the  defendant,  as  set  forth  in  their  com- 
plaint, shows  that  the  goods  were  sold  on  credit  on  various 
dates  from  July  7,  1897,  to  September  25, 1897,  and  that,  of 
the  entire  amount,  only  $2.98  had  become  due  prior  to  the 
commencement  of  this  action,  and  that  $1,300.30  was  at  that 
time  not  yet  due.     The  complaint  sets  forth  that  the  defend- 
ant solicited  the  plaintiffs  to  sell  and  deliver  said  goods  to 
the  defendant  for  $1,303.28,  on  a  credit  of  sixty  days^  with  a 
fraudulent  design  to  cheat  and  defraud  them,  and,  as  an  in- 
ducement to  so  sell  said  goods,  represented  that  the  defend- 
ant had  assets  of  the  value  of  $5,000,  and  was  not  indebted 
to  any  one  for  merchandise  or  borrowed  money;  that,  rely- 
ing on  said  representations,  the  plaintiffs  sold  and  delivered 
said  goods  to  the  defendant  at  said  prices;  that  said  repre- 
sentations were  in  fact  false  and  fraudulent,  as  the  defend- 
ant well  knew, —  and  further  alleged  that  the  defendant  did 
not  intend  to  pay  for  said  goods,  but  to  obtain  the  same  by- 
said  means,  and  cheat  and  defraud  the  plaintiffs.     PlaintifiFs 
further  alleged  that,  upon  obtaining  knowledge  of  the  falsity 
of  the  representations,  they  elected  to  waive  the  contract, 
and  to  hold  the  defendant  upon  an  implied  promise,  through 
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and  under  the  fraudulent  transaction  aforesaid,  to  respond 
to  and  pay  the  plaintiffs  the  aforesaid  price  of  said  goods  so 
obtained  by  said  defendant,  and  converted  by  her  as  afore- 
said ;  and  they  conclude  with  a  demand  for  judgment  for 
$1,303.28.  An  amended  or  substituted  affidavit  for  attach- 
ment was  subsequently  jBled,  and  the  only  ground  for  the 
attachment  alleged  therein  was  the  nonresidence  of  the  de- 
fendant. In  this  affidavit  it  was  alleged  that  the  indebted- 
ness was  founded  upon  implied  contract. 

Upon  all  the  records  and  papers  in  the  action,  and  par- 
ticularly on  the  amended  affidavit  for  the  writ  of  attach- 
ment and  undertaking  annexed  to  said  writ,  the  complaint 
in  the  action,  and  the  bill  of  particulars  served  by  plaintiffs, 
the  defendant  gave  notice  of  a  motion  to  vacate  and  dis- 
<;harge  the  writ  of  attachment  on  the  ground  thfat  it  ap- 
peared upon  the  face  of  the  affidavit  and  undertaking  in 
said  attachment,  and  the  complaint  of  the  plaintiffs  therein, 
and  the  bill  of  particulars  served  by  plaintiffs,  that  the  debt 
upon  which  the  action  was  predicated  was  at  the  time  not 
yet  due,  and  that  said  undertaking  was  conditioned  in  the 
amount  of  $250  only  as  and  for  a  debt  due,  and  upon  the 
ground  that  it  appeared  that  it  was  not  conditioned  in  three 
times  the  amount  demanded,  and  the  further  ground  that 
there  was  no  valid  ground  for  issuing  the  writ  of  attachment 
in  the  action.  At  the  hearing  the  court  ordered  that  the 
defendant's  motion  to  vacate  and  discharge  the  writ  of  at- 
tachment be  denied,  and  that  the  attachment  proceedings  be 
<5ontinued,  and  the  plaintiffs  have  leave  to  amend  their  affi- 
davit for  attachment,  setting  forth  that  a  cause  of  action, 
sounding  in  tort,  existed  in  favor  of  the  plaintiffs  against  the 
defendant  at  the  time  of  the  commencement  of  the  action 
and  the  issuing  of  the  writ.  From  this  order  the  defendant 
appealed. 

Charles  L.  Aarons,  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  Bloodgood,  Kern- 
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j?er  <&  JBloodffoody  attorneys,  and  IT.  P,  Bloodgood^  of  coun- 
sel, and  oral  argument  by  TT.  P.  Bloodgood.  They  argued, 
inter  alia^  that  only  the  attachment  papers  could  be  consid- 
ered on  a  motion  to  vacate  an  attachment.  The  right  to  an 
attachment  is  absolute  if  the  atRdavit  required  by  the  stat- 
ute is  made.  Mayhew  v.  Dudley^  1  Pin.  95;  Davidson  v, 
JIackett,  49  "Wis.  186.  If  the  complaint  does  not  state  a 
cause  of  action  the  defendant  can  demur.  The  complaint  in 
this  case  states  a  tort,  and  the  defendant  by  demurring  ad- 
mits the  tort.  The  plaintiff  has  a  right  to  waive  that  tort 
and  sue  upon  an  implied  contract.  Norden  -v.  Jones^  33  Wis. 
COO ;  Keyea  v.  M.  <&  St.  F.  B.  Co.  25  id.  691 ;  JSlUoit  v.  Jackson^ 
3  id.  649,  655 ;  Orannia  v.  Hooker ^  29  id.  65 ;  Smith  v.  Schnlen- 
lerg,  34  id.  41,  50;  Wells  v.  Am.  Exp.  Co.  49  id.  224;  Gra- 
ham V.  a,  M.  &  St.  p.  R.  Co.  53  id.  473, 481.  Waiving  the 
tort  leaves  the  parties  in  the  same  position  as  if  no  express 
contract  had  been  made.  Roth  v.  Palmer^  27  Barb.  652; 
Wigand  v.  Sichelj  33  How.  Pr.  174;  Wilhon  v.  Foree^  6  Johns. 
110;  Butts  v.  Collins^  13  Wend.  154;  Camp  v.  Puller ^  5 
Barb.  91. 

PiNNBY,  J.  The  amended  or  substituted  aflBdavit  for  the 
attachment  wholly  failed  to  state  any  cause  or  ground  for 
attachment  for  a  debt  not  already  due.  The  only  ground 
alleged  was  the  nonresidence  of  the  defendant,  which,  in  the 
case  of  a  debt  not  already  due,  will  not  suffice.  S.  &  B.  Ann. 
Stats,  sec.  2731.  The  plaintiffs'  duly  verified  complaint  shows 
that  the  goods  constituting  the  cause  of  their  demand  were 
sold  July  1, 1897,  on  a  credit  of  sixty  days,  and  the  orig- 
inal afiidavit  for  attachment  states  that  their  said  demand 
is  founded  on  express  contract.  The  verified  bill  of  partic- 
ulars delivered  under  their  complaint  November  5,  1897^ 
shows  that  the  goods  in  question  were  sold  on  credit,  on 
dates  named  therein,  running  from  July  7, 1897,  to  Septem- 
ber  25,  1897,  amounting  to  $1,303.28,  and  that  $1,300.30  was 
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not  yet  due.  Apparently,  the  sale  or  contract  of  July  1st 
was  for  a  sale  of  goods  on  credit,  to  be  delivered  from  time 
to  time.  The  action  was  commenced  and  the  attachment 
was  taken  out  upon  a  detnand  not  due  at  the  time,  but  the 
affidavit  failed  to  state,  as  the  statute  required  (S.  &  B.  Ann. 
Stats,  sec.  2731),  "  that  the  debt  is  to  become  due."  The 
amount  of  the  debt  was  sworn  to  be  $1,300,  as  near  as  may 
be,  over  and  above  all  legal  setoffs,  and  that  the  same  is  due 
on  express  contract.  This  statement  must  be  regarded,  we 
think,  as  an  affirmation  of  a  then  existing  contract  of  sale, 
and  that  it  was  by  express  contract. 

The  plaintiffs'  complaint  and  the  bill  of  particulars  deliv- 
ered under  it,  for  the  purposes  of  this  motion,  must  be  re- 
garded as  prima  facie  evidence  against  the  plaintiffs  of  the 
facts  thus  stated.  Thev  constitute  a  statement  of  the  nat- 
ure,  character,  and  extent  of  their  claim,  and  are  in  the 
nature  of  solemn  judicial  admissions  by  the  plaintiffs,  and 
may  properly  be  regarded  f^% prima  faoie  competent  evidence 
against  them,  when  relevant  upon  a  trial,  or  as  a  foundation 
for  a  motion.  Cooh  v.  Barr^  44  N.  T.  156.  This  was  so  re- 
garded, in  respect  to  a  motion  to  set  aside  an  attachment,  in 
Evhhard  v.  Haley ^  96  Wis.  578,  without  special  discussion  of 
the  point;  but  we  regard  the  position  as  correct,  and  im- 
portant to  the  due  and  convenient  administration  of  justice. 
It  was  properly  shown,  therefore,  that  the  debt  in  this  case 
was  for  goods  sold  by  express  contract,  and  that  the  debt 
was  not  due  when  the  action  was  commenced  and  the  attach- 
ment was  executed.  The  plaintiffs  had  brought  their  action, 
and  obtained  an  attachment,  for  a  debt  not  then  due,  and 
without  complying  with  the  statute  in  such  case,  requiring 
the  usual  undertaking  to  be  conditioned  in  three  times  the 
amount  demanded.    S.  &  B.  Ann.  Stats,  sec.  2731. 

October  1st  the  plaintiffs  filed  another  affidavit,  with  a 
notice  annexed,  that  it  was  "  by  way  of  amendment  of,  and 
a  substitute  for,  the  original  affidavit  annexed  to  the  writ  of 
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attachment."    This  was  to  the  effect  that  the  defendant  was 
indebted  to  the  plaintiffs  in  the  sum  of  $1,304,  and  that  the 
^*  same  is  due  upon  implied  contract,"  and,  as  a  ground  for 
attachment,  alleged  that  the  defendant  was  not  a  resident  of 
the  state.     There  is  no  new  fact  brought  forward  to  show 
that  any  part  of  the  debt  was,  or  had  become,  due.   In  Govoan 
V.  Hanson^  55  Wis.  344,  it  was  held  that  the  statute  only 
authorizes  the  commencement  of  an  action  on  a  debt  not 
due,  for  the  purpose  of  an  attachment,  in  the  cases  specified, 
''and  that  the  same  proceedings  in  the  action  should  be  had, 
and  the  same  afSdavit  required,  as  in  actions  upon  matured 
demands,  except  that  the  affidavit  shall  state  that  the  debt 
Ms  to  become  due,'  provided  that  an  undertaking  on  the  part 
of  the  plaintiffs  be  given,  with  sufficient  surety,  conditioned, 
etc.,  in  three  times  the  amount  demanded.    .    •    .     To  our 
minds,  it  is  perfectly  clear  that  this  statute  only  authorizes 
the  commencement  of  an  action  on  a  debt  not  due,  for  the 
purpose  of  an  attachment,  on  condition  that  the  requisite 
affidavit  is  made,  and  the  proper  undertaking  executed  and 
dehvered.     The  giving  of  an  undertaking  for  three  times 
the  amount  demanded  is  as  essential  to  the  right  to  main- 
tain the  action  as  the  making  of  the  affidavit.    Both  things 
are  absolutely  necessary  and  requisite,  where  the  debt  is  not 
due,  and  the  omission  of  either  is  fatal  to  the  action.     This 
is  the  plain  meaning  of  the  statute,  and  any  other  construc- 
tion would  do  violence  to  its  language.    .    .    .     There  is 
nothing  obscure  or  doubtful  in  the  law.    The  language  in 
which  the  legislature  have  spoken  is  plain  and  unambiguous." 
Iluhlard  V.  Haley ^  96  Wis.  578.     "  The  giving  of  the  bond 
is  not  essential  to  the  issuance  of  the  writ,  but  is  to  its  exe- 
cution, and  the  maintenance  of  the  proceedings."  E.  S.  1878, 
sec.  2732.     The  substituted  affidavit  did  not  supply  any  de- 
fect in  the  original,  but,  so  far  as  showing  any  cause  for  an 
attachment  is  concerned,  it  was  evidently  defective,  in  that 
the  only  cause  stated  is  the  mere  nonresidence  of  the  defend- 
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ant,  which  is  not  a  valid  ground  for  an  attachment  for  a 
debt  not  yet  due.  The  court  cannot  dispense  with  a  strict 
performance  of  the  terms  upon  which  attachments  are  al- 
lowed. It  is  familiar  law  that  the  statute  authorizing  the 
issuing  of  an  attachment  must  be  strictly  pursued,  and  no 
presumptions  will  supply  the  defect  where  it  is  departed 
from.  Proceedings  by  attachment  are  among  the  most 
summary  and  stringent  known  to  the  law,  and  they  should 
be  confined  strictly  within  the  limits  of  the  statute  by  which 
they  are  authorized,  and  more  especially  so  when  resorted 
to  in  a  case  where  the  debt  is  not  yet  due.  Pratt  v.  Pratty 
2  Pin.  398;  Lathrop  v.  Snyder,  16  Wis.  293. 

The  original  affidavit  for  attachment  charged,  also,  as  a 
ground  therefor,  that  the  defendant  fraudulently  contracted 
the  debt  or  obligation  respecting  which  the  action  was 
brought,  although  the  debt  was  not  then  due.  Had  the 
plaintiffs  given  the  requisite  undertaking  in  such  a  case,  con- 
ditioned in  three  times  the  sum  demanded,  it  would  seem 
that  no  objection  to  the  validity  of  the  attachment  upon  the 
face  of  the  proceedings  would  have  existed.  It  is  true  that 
the  plaintiffs  would  have  been  bound,  on  a  traverse,  to  prove 
the  truth  of  the  ground  thus  laid  for  the  writ;  and  in  any 
of  the  different  forms  in  which  they  urge  their  demand, 
which  was  substantially  the  same  demand  upon  express  con- 
tract, though  not  then  due,  upon  which  the  plaintiffs  com- 
menced their  action,  they  would  doubtless  be  bound,  as  a 
condition  of  recovery,  to  prove  the  fraud  on  which  they 
rely.  Having  obtained  their  attachment  without  comply- 
ing with  the  terms  of  the  statute  in  respect  to  an  indispen- 
sable condition  of  granting  it,  particularly  in  respect  to  the 
undertaking  in  three  times  the  amount  demanded,  they  pro- 
ceeded to  adapt  the  condition  and  character  of  their  demand, 
if  possible,  to  the  proceeding  instituted,  in  order  to  justify 
and  sustain  it,  without  giving  the  required  security.     First, 

it  is  said,  they  disaffirmed  the  express  contract  of  sale,  for 
Vol.  99  — 16 
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the  alleged  fraud,  and  claimed  thereby  that  their  demand 
was  converted  into  a  claim  founded  upon  a  tort^  and  then 
they  elected  to  waive  the  tort,  so  that  in  this  manner  tbey 
change  a  demand  on  express  contract,  not  due,  to  one  on  an 
implied  contract,  which  was  already  due,  so  that  the  under- 
taking in  the  sum  of  $250  would,  it  is  said,  be  a  sufficient 
security  for  the  attachment,  in  any  of  the  various  aspects  in 
which  they  present  their  claim  to  sustain  such  attachment. 
The  contention  of  the  plaintiffs  results  in  a  manifest  evasion 
and  perversion  of  the  statute,  whereby  it  is  sought  to  sus- 
tain an  attachment  issued  without  authority  of  law,  and 
without  complying  in  the  particular  case  with  the  terms  of 
the  law  under  which  alone  it  could  be  issued.  We  cannot 
sanction  such  a  manifest  evasion  of  the  important  statutory 
provision  for  security  upon  issuing  attachments,  particularly 
in  a  case  where  the  debt  is  not  due. 

The  defendant's  motion  to  set  aside  and  vacate  the  at- 
tachment issued  should  have  been  granted,  and  it  was  error 
to  order  said  attachment  proceedings  to  be  continued. 

By  the  Court. —  The  order  of  the  circuit  court  appealed 
from  is  reversed,  and  the  cause  remanded  with  directions  to 
dismiss  and  vacate  the  attachment. 


^  g^         Barth,  Receiver,  Appellant,  vs.  Koetting  and  others,  Ke- 


spondents. 

March  S3  —  April  12, 1898. 

Banks:  Loans  to  cashiers:  Resulting  trusts  in  land:  Fraudulent  convey^ 

ances. 

1«  The  cashier  of  a  going  bank  may  lawfully,  acting  in  good  faith 
and  with  the  consent  of  the  stookholders  and  directors,  borrow 
money  from  such  bank  with  which  to  buy  land,  and  no  trust  m 
the  land  will  arise  from  duch  transaction  in  favor  of  the  bank^ 
Cassoday,  G  J.,  dissents. 
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2l  In  order  to  render  such  a  transaction  fraudulent  as  to  subsequent 
creditors  of  the  bank,  it  must  have  been  entered  into  with  the  in- 
tent to  contract  debts  in  the  future  and  defraud  the  holders  of 
such  debts.    Cassoday,  C.  J.,  dissents. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Warham  Parks,  Judge.    Affirmed, 

This  is  an  action  in  equity  by  the  receiver  of  an  insolvent 
state  banking  corporation  to  have  the  title  to  a  certain  farm, 
now  held  by  the  defendants  Rogers  and  Mann^  adjudged  to 
be  held  in  trust  for  the  plaintiff,  as  receiver,  and  to  compel 
a  conveyance  of  the  same  to  the  receiver;  also,  to  compel 
an  accounting  for  the  rents  and  profits  thereof,  and  to  set 
aside  a  mortgage  placed  thereon  by  Rogers  and  Mann^ 
owned  by  the  defendant  Annie  R.  Ball. 

The  facts  appearing  upon  the  trial  were  not  materially  in 
dispute,  and  were  substantially  as  follows: 

The  South  Side  Savings  Bank  was  a  state  banking  corpo- 
ration, organized  in  1868,  and  did  business  up  to  the  21st 
day  of  July,  1893,  when  it  closed  its  doors  insolvent,  and 
three  days  later  the  plaintiff  was  appointed  receiver.  It  did 
a  large  and  apparently  successful  business.  Its  capital  stock 
was  only  $25,000,  and  during  the  entire  time  G.  C.  Trumpff 
was  president  and  the  defendant  Koetting  cashier,  each  own- 
ing one  half  the  capital  stock,  there  being  no  other  stock- 
holders. 

On  the  21st  of  September,  1880,  the  bank  purchased  a 
judgment  of  foreclosure  upon  the  farm  in  controversy,  and, 
for  convenience,  took  the  assignment  of  the  judgment  in  the 
name  of  Koetting^  the  cashier.  The  land  was  sold  by  the 
sheriff  upon  the  judgment  August  1,  1881,  and  bid  in  by 
Koetting  in  his  own  name  and  in  his  own  behalf,  pursuant 
to  an  agreement  theretofore  made  between  Koetting  and 
Trumpff,  by  which  it  was  agreed  that  Koetting  should  take 
the  land  and  become  the  debtor  of  the  bank  for  the  purchase 
money,  $6,500,  it   being  also   agreed   between   Koetting^ 
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Trumpff,  and  one  Kopmeier  (father-in-law  of  Koetting)  that 
a  certain  open  account  standing  on  the  books  of  the  bank, 
in  favor  of  Kopmeier,  amounting  to  more  than  $6,500,  and 
in  which  Koetting  had  an  interest,  should  remain  in  the  bank 
as  security  for  the  loan  until  it  was  paid.   Koetting  took  the 
deed  of  the  land,  and  placed  it  on  record,  and  soon  after 
went  into  possession  thereof  by  his  tene^nts,  and  has  ever 
since,  to  the  knowledge  of  Trumpflf,  openly  claimed  title 
4;hereto  and  made  large  improvements  thereon,  until  it  came 
into  the  hands  of  Rogers  and  Mann.    The  open  account 
aforesaid  thereafter  remained  in  the  bank  to  an  amount  al- 
ways greater  than  Koetting^ b  debt  for  the  land,  and,  at  the 
time  of  the  failure  of  the  bank,  amounted  to  about  $8,000, 
of  which  $6,000  was  the  property  of  Koetting^  as  between 
him  and  Kopmeier.     Said  account  still  stands  on  the  books 
of  the  bank  to  the  credit  of  Kopmeier,  and  no  claim  has 
•ever  been  filed  in  the  receivership  matter  therefor,  nor  any 
dividend  paid  thereon,  because  the  personal  representatives 
of  Kopmeier  (now  deceased)  have  recognized  and  consented 
to  the  aforesaid  agreement. 

In  August,  1893,  the  defendants  Rogers  and  Mann  brought 
an  action  against  Koetting  to  recover  about  $9,000  deposited 
by  them  in  the  bank,  on  the  ground  that  such  deposit  was 
induced  by  fraudulent  representations  by  Koetting  as  to  the 
solvency  of  the  bank,  and  attached  the  land  in  question. 
They  recovered  judgment  against  Koetting  in  this  action  in 
September  following,  and  the  land  was  sold  upon  execution 
under  the  judgment  in  November  to  the  defendants  Rogers 
and  Mann^  for  the  full  amount  of  their  judgment.  January 
31,  1894:,  Koetting  and  his  wife  quitclaimed  the  premises  to 
Rogers  and  Mann;  and  in  November,  1894,  Rogers  and  Ma7in 
mortgaged  the  same  to  the  defendant  Annie  R.  Ball^  to  se- 
cure payment  of  $7,000  then  borrowed  of  her,  she  having 
.no  knowledge  of  any  claim  on  the  land  by  the  receiver. 

It  does  not  appear  that  any  of  the  creditors  of  the  bank 
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now  existing  were  such  in  August,  1891.  It  further  appeared 
that  Koetting  was  indebted  to  the  bank  in  August,  1881,  ta 
an  amount  exceeding  $50,000,  and  in  later  years  largely  in- 
creased such  indebtedness,  and  that  the  accounts  were  very 
loosely  kept,  Koetting^a  checks  being  continually  carried  in. 
the  cash  drawer  as  cash  to  a  large  amount.  The  bank  was 
insolvent  in  1881,  and  remained  so  thereafter  until  the  failure^ 
although  it  had  done  a  large  business,  and  was  apparently 
prosperous  up  to  a  time  shortly  before  its  doors  closed. 

Upon  these  facts,  the  circuit  court  concluded  that  there 
was  no  fraud  in  the  transaction,  and  that  any  claim  of  the 
bank  was  barred  by  the  ten-years  statute  of  limitations,  and 
dismissed  the  complaint  on  the  merits,  and  the  plaintiff  ap- 
peals. 

For  the  appellant  there  was  a  brief  by  WinMer^  Flander&y 
Smithy  Bottum  &  Vilas^  and  oral  argument  by  F.  C.  Winkler. 
They  argued  that  the  defendant  Koetting^  as  cashier  of  the 
bank,  was  a  trustee  for  it  and  held  to  a  much  greater  degree- 
of  scrupulosity  in  regard  to  the  interests  of  the  bank  than 
other  people.  Morse,  Banks  (2d  ed.),  197.  He  paid  nothing 
for  the  property  he  assumed  to  appropriate.  The  arrange- 
ment he  made  for  payment  to  the  bank  was  by  parol  and 
not  binding.  A  dishonest  appropriation  of  the  property  of 
the  bank  by  the  cashier  was  void  as  to  subsequent  creditors,  at 
least  where  future  credits  were  contemplated.  Day  v.  Cooleyy 
118  Mass.  524;  Case  v.  Phelps^  39  K  Y.  164;  Savage  v.  Mur- 
pky^  34  id.  508;  Woohione^a  Appeal^  51  Pa.  St.  452;  Ridge- 
way  v.  Underwood^  4  Wash.  0.  0.  129,  137;  8  Am.  &  Eng. 
Ency.  of  Law,  751-2.  The  cashier  took  the  assignment  of 
the  judgment  as  trustee  for  the  bank,  and  his  purchase  at 
the  sale  did  not  change  the  title  but  merely  ripened  it  into 
another  form.  His  trusteeship  has  never  been  repudiated. 
The  bank  paid  subsequent  taxes  on  the  land.  The  cashier,, 
being  the  agent  of  the  bank,  could  not  acquire  title  to  its 
assets  by  adverse  possession.     Williams  v.  Page^  24  Beav. 
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<)54;  Williams  v.  McKay ^  40  N.  J.  Eq.  189;  Him  v.  Cary^ 
82  N".  Y.  65.  The  fact  that  the  bank  was  insolvent  at  the 
time  of  the  transaction  made  the  cashier  a  trustee  for  its 
creditors.  Haywood  v.  Lincoln  L,  Co,  64  Wis.  639 ;  Ford  v» 
Planhinton  Banky  87  id.  363. 

For  the  respondents  there  was  a  brief  by  Quarlea^  Spencs 
<&  QuarleSy  a  brief  in  reply  by  Miller ^  Noyes^  Miller  cfe  Wahl^ 
attorneys  for  Rogers  and  Mann^  and  oral  argument  by  Geo. 
P.  Miller  and  Oeo.  Lines. 

WiNSLOw,  J.    The  facts  are  simple.    Trumpflf  and  Koet- 
ting were  the  sole  officers  and  stockholders  of  the  bank,  and 
the  bank  owned  a  foreclosure  judgment.     When  the  land 
was  about  to  be  sold  under  the  judgment,  both  agreed  that 
Koetting  should  buy  the  land,  and  that  the  bank  would  be- 
come his  creditor  for  the  purchase  price  upon  the  security  of 
Kopmeier's  open  account  with  the  bank,  Kopmeier  assent- 
ing thereto.     There  is  no  evidence  that  Koetting  was  not 
amply  responsible  for  the  loan  at  that  time  and  for  a  long 
time  afterwards.    There  is  no  doubt  but  that,  if  a  stranger 
had  bought  the  land,  the  bank  might  have  extended. credit 
to  him,  as  it  did  to  Koetting;  and  the  transaction  would  have 
been  perfectly  valid,  even  though  the  purchase  price  might 
never  have  been  paid.    In  the  absence  of  statutory  prohibi- 
tion, a  cashier  may  borrow  money  in  good  faith  of  his  bank, 
with  the  consent  of  the  managing  body  of  the  corporation. 
1  Morse,  Banks  (3d  ed.),  §  173.     This  is  what  Koetting  did  in 
this  case.     With  the  consent  of  all  the  stockholders  and  di- 
rectors, he  bought  the  land,  and  became  the  debtor  of  the 
corporation  for  the  purchase  price.    We  do  not  perceivo  how 
the  corporation  itself  could  afterwards  disaffirm  the  trans- 
action when  all  who  were  interested  authorized  it  with  knowl- 
edge of  the  facts,  and  when  it  does  not  appear  that  the 
transaction  was  even  unwise.     The  cashier  is  not  a  legal 
trustee.    He  occupies  a  position  of  trust  and  confidence  to- 
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wards  bis  bank,  and  is  beld  to  a  bigb  degree  of  diligence  in 
performing  bis  duties;  but  be  may  deal  witb  bis  bank  witb 
consent  of  tbe  board  of  directors  or  otber  managing  body 
of  the  corporation.  Morse,  Banks,  supra.  He  may  not  ob- 
tain a  preference  for  himself  if  the  corporation  be  insolvent, 
bat  there  is  no  principle  of  law  which  prohibits  him  from 
borrowing  money  of  the  corporation  in  good  faith  while  it 
is  a  going  concern,  with  the  consent  of  the  board  of  directors. 
Einz  V.  Van  Dusen^  95  Wis.  503. 

If  the  transaction  was  a  lawful  one  when  made,  it  follows 
necessarily  that  no  trust  arose  in  favor  of  the  bank  upon 
the  land.  This  was  not  a  case  where  the  alienee  took  a  con- 
veyance in  his  own  name  ^'  without  the  knowledge  or  con- 
sent of  the  person  paying  the  consideration,"  nor  was  it  a 
case  where  the  alienee,  "  in  violation  of  some  trust,"  pur- 
chased lands  with  the  money  of  another.  E.  S.  1878,  sees. 
2077-2079. 

There  being  no  ground  of  complaint  on  behalf  of  the  bank, 
and  no  trust  in  the  land  having  arisen  in  its  favor,  the  only 
remaining  question  is  whether  there  is  anything  in  tbe 
transaction  rendering  it  void  as  to  the  present  creditors  of 
the  bank.  The  relation  between  a  bank  and  its  depositors 
is  simply  that  of  debtor  and  creditor,  and  not  that  of  trustee 
and  cestui  que  trust;  nor  did  the  fact  that  the  bank  was  in- 
solvent turn  its  assets  into  a  trust  fund,  so  long  as  it  was  a 
going  concern.  Ballin  v.  Merchants^  Exch.  BanJc^  89  Wis. 
278.  It  is  therefore  simply  a  question  whether  the  trans- 
action was  fraudulent  as  to  subsequent  creditors.  In  order 
to  be  such,  it  must  have  been  entered  into  with  the  intent 
to  contract  debts  in  the  future,  and  defraud  the  holders 
of  such  debts.  Second  Nat.  Bank  v,  Merrill^  81  Wis.  142. 
There  is  no  evidence  here  justifying  the  conclusion  that 
there  was  any  such  intent.  The  bank  did  a  large  business 
for  thirteen  years  after  the  transaction  in  question,  and 
there  seems  to  be  no  reason  to  believe  that  either  Trumpflf 
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or  Koeiting  contemplated  failure  at  the  time  of  nor  for  many 
years  after  this  transaction. 

The  judgment  of  the  circuit  court  was  right. 

By  the  Cov/rt —  Judgment  affirmed. 

Oassoday,  0.  J.,  dissents. 


Wing  and  others,  Eespondents,  vs.  Wadhams  Oil  &  Gsbass 

Company,  Appellant. 

March  iS—ApHl  12, 1898. 

Contract  of  sale:  CoMtruction  of  terms, 

A  provision  in  a  contract  for  the  sale  of  goods  to  be  delivered  at  dif- 
ferent times,  that  "if,  during  the  deliveries  on  this  contract^  the 
price  should  be  below  the  price  herein  named,  we  agree  to  rebate 
such  difference  on  deliveries  so  affected,**  is  to  be  construed  as 
meaning  by  the  words  "  the  price/'  when  first  used,  **  the  market 
price." 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  J.  0.  Ludwio,  Judge.    Affirmed. 

For  the  appellant  there  was  a  brief  by  Winkler^  Flandersy 
Smithy  Bottum  <&  VilaSy  and  oral  argument  by  K  C.  Winkler. 

For  the  respondents  there  was  a  brief  by  Tarrant^  ICrona- 
hage^  McOovem  <&  Bielmann^  and  oral  argument  by  TTieo- 
dore  Kronshdge.  ^   • 

Oassoday,  0.  J.  During  the  times  mentioned,  the  plaint- 
iffs were  copartners  doing  business  in  New  York,  and  the 
defendant  was  a  Wisconsin  corporation,  doing  business  in 
Milwaukee.  This  action  was  commenced  October  6,  1896, 
to  recover  $508.28,  with  interest  from  November  20,  1895, 
for  certain  goods  sold  and  delivered  by  the  plaintiffs  to  the 
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defendant  upon  an  express  written  contract  entered  into^ 
after  some  correspondence  between  the  parties,  September  13, 
1894,  to  the  effect  that  the  plaintiffs  had  on  that  day  sold  to 
the  defendant  "600  drums  of  *solvay,'  seventy  per  cent, 
atid,  or  seventy-four  per  cent,  caustic  soda  for  delivery,  fifty 
drums  per  month,  January  to  December,  1895,  both  inclu- 
sive; price  1.80  cents  per  pound  for  sixty  per  cent.,  delivered 
in  Milwaukee,  invoice  weights  and  tares.  Terms  cash  within 
sixty  days  from  date  of  each  delivery,  or  less  one  per  cent, 
for  prompt  cash,  sellers'  option.  .  •  .  Each  delivery  to 
be  treated  as  a  separate  sale.  If  during  the  deliveries  on 
this  contract  theprice  should  be  below  theprice  herein  named, 
we  agree  to  rebate  such  difference  on  deliveries  so  affected." 
The  defendant  answered  by  way  of  admissions,  denials,  and 
counter  allegations,  and  a  counterclaim  for  $800  by  way  of 
rebates  for  excessive  price  charged  by  the  plaintiffs,  under 
the  last  clause  of  the  contract  quoted.  The  cause  was  there- 
upon referred  to  a  referee  to  hear,  try,  and  determine,  and 
at  the  close  of  the  trial  thereof  the  referee  reported  his  find- 
ings of  fact  and  conclusions  of  law,  which,  after  being  mod- 
ified by  the  court,  were,  in  addition  to  the  facts  stated,  to 
the  effect  that,  prior  to  November  20,  1895,  the  plaintiffs 
delivered  to  the  defendant  all  the  caustic  soda  mentioned  in 
the  contract,  and  the  defendant  received  the  same  and  paid 
therefor,  except  a  balance  on  the  last  shipment  of  $508.28;. 
that  at  no  time  during  the  deliveries  on  the  contract  was 
the  market  price  of  caustic  soda  below  the  price  therein, 
named;  that  by  order  of  the  court  such  report  of  the  referee, 
so  modified,  was  confirmed,  and  judgment  thereon  ordered 
in  favor  of  the  plaintiffs  for  $508.28,  with  interest  from  Xo- 
vember  20, 1895,  and  costs.  From  the  judgment  entered 
thereon  accordingly  the  defendant  brings  this  appeal. 

It  is  contended  that  the  defendant  is  entitled  to  a  rebate 
by  virtue  of  the  stipulation  in  the  contract,  because  the 
plaintiffs,  September  15,  1894,  made  a  contract  with  B.  J. 
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Johnson  &  Co.  of  Milwaukee,  similar  to  the  contract  with 
the  defendant,  except  that  the  plaintiffs  were  to  supply  their 
^'  entire  consumption  of  caustic  soda  from  Feb.  1  to  Deo.  31, 
1895,  .  .  .  taking  the  goods  in  not  less  than  car-load 
lots,"  upon  thirty  days'  notice  to  the  plaintiffs;  "price  1.75 
per  pound  for  sixty  per  cent.,  delivered  in  Milwaukee;"  pro- 
vided that  "if,  during  the  deliveries  on  this  contract,  our 
{the  plaintiffs']  price  should  be  below  price  herein  named, 
we  are  to  rebate  such  difference  on  all  deliveries  so  affected." 
As  a  matter  of  fact,  the  written  contract  which  the  plaint- 
iffs at  first  proposed  to  make  with  the  defendant  contained, 
in  the  clause  for  a  rebate,  the  same  words,  "  our  price,"  as  in 
the  Johnson  contract,  but  September  16,  1894,  the  defend- 
ant returned  the  same  to  the  plaintiffs,  with  the  word  "  our" 
stricken  out,  and  the  word  "the"  put  in  its  place;  and  the 
plaintiffs  consented  to  such  modification.  It  is  true,  as  con- 
tended by  the  defendant,  that,  if  the  contract  had  remained 
as  originally  written,  there  could  be  no  contention  that  the 
words  "  our  price  "  meant  the  market  price.  Counsel  insist 
that  the  defendant  suggested  the  change  so  as  to  protect  it 
"  not  only  against  prices  which  might  be  made  by  the  plaint- 
iffs, but  by  any  one  else  as  well."  If  that  was  the  purpose, 
apt  words  should  have  been  employed  to  secure  that  purpose. 
The  words  "the  price,"  as  used,  naturally  refer  to  some 
known  or  ascertainable  price — some  standard  of  value.  The 
word  "price"  is  defined  as  "the  sum  or  amount  of  money, 
or  its  equivalent,  which  a  seller  asks  or  obtains  for  goods  in 
market."  "  The  exchangeable  value  of  a  commodity."  Cent. 
Diet.  "  The  amount  at  which  a  commodity  is  valued  or  sold 
in  the  market.  The  market  price, —  as  the  price  of  wheat." 
Standard  Diet. 

To  say  that  the  term  "  the  price,"  as  used  in  the  contract, 
is. not  the  market  price,  but  some  specific  price,  though  secret 
and  unknown  to  any  person  except  the  contracting  parties, 
is  to  distort  its  ordinary  meaning.     We  must  hold  that. 
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used  in  the  contract,  it  means  the  market  price.  With  this 
construction,  it  is,  in  effect,  conceded  that  the  defendant 
made  no  case  for  a  rebate,  and  hence  took  nothing  by  its 
counterclaim. 

By  the  Court —  The  judgment  of  the  superior  court  of  Mil- 
waukee county  is  affirmed. 


SoHUMAKEB,  Ecspondeut,  vs.  Heinemann  and  others.  Appel- 
lants. 

March  iS— -April  If,  1898. 

Special  verdict:  Submission  of  issues:  Contract  of  employment:  Grounds 

for  terminating:  Damages, 

1.  Sec  2858,  R.  S.  1878,  entitles  a  party  to  an  action  to  a  special  verdict 

on  demand  therefor  at  the  proper  time,  but  the  dutj  of  framing 
the  questions  covering  the  issues  made  by  the  pleadings  is  solely 
for  the  court 

2.  If  the  questions  submitted  to  the  jury  cover  all  the  issues,  the  re- 

fusal to  submit  questions  covering  the  same  issues,  or  any  one  of 
them,  in  a  different  form,  or  refusal  to  submit  questions  covering 
mere  elements  of  such  issues,  is  not  error. 

Z,  Where  an  employer,  for  breach  of  duty,  terminates  a  contract  of 
employment  with  his  employee,  especially  if  the  employment  be 
one  requiring  the  exercise  of  judgment  and  discretion,  unless  such 
breach  be  such  as  to  evince  moral  turpitude  or  manifest  injury  to 
the  employer's  interests,  it  does  not  per  se  constitute  a  legal  justi- 
fication for  the  employer's  conduct,  and  the  issuable  fact,  there- 
fore, under  such  circumstances,  is  not  whether  there  was  a  breach 
of  duty,  but  whether  there  was  a  breach  of  duty  constituting  rea- 
sonable ground  for  terminating  the  contract  of  employment 

4.  Where  a  contract  of  employment  has  been  unjustly  terminated,  the 
employee  is  entitled  to  compensation  for  such  damages  as  the  em- 
ployer might  reasonably  have  anticipated  would  result  to  his 
employee  by  the  discharge.  If  such  damages  consist  of  profits 
lost,  and  the  evidence  furnishes  reasonable  data  upon  which  to 
compute  them,  such  lost  profits  are  a  proper  measure  of  damages 
and  are  recoverable. 

[Syllabus  by  Marshall,  J.] 
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Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  D.  H.  Johnson,  Circuit  Judge.    Affirmed. 

Action  for  damages  for  breach  of  contract.  The  com- 
plaint sets  forth  by  appropriate  allegations  that  plaintiff  was 
employed  by  defendants  as  a  traveling  salesman  for  the  year 
1894,  his  compensation  to  be  nine  and  one-half  per  cent,  for 
all  goods  sold  by  him  of  certain  classes,  and  five  per  cent, 
for  other  goods,  he  to  pay  his  own  expenses;  that  before 
the  year  expired,  defendants  discharged  the  plaintiff  with- 
out any  just  cause  therefor.  The  damaga  claimed  was  the 
amount  plaintiff  was  prevented  from  earning  under  his  con- 
tract by  reason  of  the  discharge. 

Defendants  answered  admitting  the  contract  of  employ- 
ment and  the  discharge,  and  pleaded  in  justification  that 
plaintiff  was  guilty  of  having  injured  the  business  of  the  de- 
fendants by  increasing  orders  given  by  customers,  also  by 
falsely  representing  to  one  customer  that  plaintiff  had  been 
ordered  not  to  sell  to  such  customer.  The  answer  also  set 
forth,  as  a  counterclaim,  damages  for  profits  on  goods  that 
might  have  been  sold  to  the  customer,  which  were  lost 
through  the  false  representations  of  the  plaintiff. 

The  evidence  on  the  part  of  the  plaintiff  tended  to  show 
that  he  was  damaged  to  the  amount  recovered,  on  the  basis 
of  the  aggregate  percentage  on  the  goods  he  might  have 
sold  had  he  not  been  discharged.  The  evidence  in  justifica- 
tion of  the  discharge  tended  to  show  that  the  reason  given 
therefor,  at  the  time  it  occurred,  was  that  plaintiff  had  col- 
lected two  accounts  and  retained  the  same  instead  of  remit- 
ting to  the  defendants.  There  was  evidence  on  the  subject 
of  falsification  of  orders.  The  evidence  to  sustain  the  coun- 
terclaim was  rejected  by  the  court.  There  was  evidence  on 
the  part  of  plaintiff  in  rebuttal  of  that  in  justification  of  the 
discharge. 

The  jury  found  specially  on  the  controverted  issues  as  fol- 
lows: 

"  (1)  Plaintiff  was  not  guilty  of  such  misconduct  in  respect 
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to  collectiDg  and  retaining  collections  as  to  jastify  bis  dis- 
charge. 

"  (2)  Plaintiff  was  not  guilty  of  such  misconduct  in  dissuad- 
ing and  preventing  persons  from  buying  goods  of  defendants 
as  to  jastify  bis  discbarge. 

"(3)  Plaintiff  was  not  guilty  of  such  misconduct  in  falsify- 
ing orders  as  to  justify  his  discharge. 

"(4)  We  assess  plaintiff's  damages  by  reason  of  bis  dis- 
charge at  $640." 

Exceptions  were  taken  to  instructions  given  to  the  jury 
and  to  refusals  to  instruct  as  requested  by  defendants'  coun- 
sel, also  to  refusals  to  submit  questions  requested  by  sucb 
counsel,  and  sucb  motions  were  made  and  exceptions  taken 
to  rulings  thereon  as  to  preserve  for  review  the  subjects  dis- 
cussed in  the  opinion.  Judgment  was  entered  on  the  verdict 
in  favor  of  the  plaintiff,  and  defendants  appealed. 

For  the  appellants  there  was  a  brief  by  Nath,  Perelea  (b 
SonSy  and  oral  argument  by  Guy  D.  Ooff. 

For  the  respondent  there  was  a  brief  by  Timlin  &  GUcks- 
mauy  and  oral  argument  by  Nathan  GlicTcaman. 

Marshall,  J.  Defendants'  counsel  demanded  a  special 
verdict  in  a  form  suggested  by  them,  and  it  is  assigned  as 
error  that  the  demand  was  not  complied  with.  Sec.  2858, 
R  S.  1878,  secures  to  a  party  desiring  a  special  verdict  the 
right  thereto,  but  the  duty  of  framing  the  questions  is  solely 
for  the  court.  The  only  legitimate  purpose  of  suggestions 
from  counsel,  as  to  what  particular  questions  shall  be  sub- 
mitted, is  to  direct  the  attention  of  the  court  to  the  issuable 
facts  upon  which  the  controversy  depends.  If  the  verdict 
does  not  cover  all  the  issues  essential  to  a  determination  of 
the  case,  no  judgment  can  properly  be  rendered  upon  it,  but 
if  it  does  cover  such  issues,  no  error  can  be  successfully  as- 
signed because  the  form  for  the  questions,  suggested  by 
counsel,  was  not  adopted,  or  because  further  questions  were 
requested  and  refused. 
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Complaint  is  made  of  the  form  of  the  questions  adopted 
by  the  court,  covering  the  alleged  breaches  of  duty  on  the 
part  of  plaintiff,  relied  upon  to  justify  his  discharge.    It  is 
said,  in  substance,  that  the  form  of  each  question  did  not 
call  for  a  finding  as  to  a  particular  controverted  breach  of 
duty,  but  as  to  whether  it  occurred  under  such  circumstances 
as  to  furnish  reasonable  ground  for  terminating  the  contract 
of  employment,  as,  for  instance,  appellants  urge  that  the 
court  should  have  required  the  jury  to  find  whether  plaintiff 
retained  collections  when  it  was  his  duty  to  return  the  same; 
that  such  was  the  issuable  fact;  that  the  element  added  by 
the  court,  of  whether  collections  were  improperly  retained 
so  as  to  justify  the  .discharge,  was  improper,  the  theory  of 
counsel  being  that  the  added  element  made  the  jury  pass  on 
a  Question  of  law  instead  of  one  of  fact.    In  that,  counsel  is 
in  error.    If  the  evidence  had  been  to  the  effect  that  the 
plaintiff  embezzled  money  belonging  to  his  employers,  or  re- 
tained money  of  theirs  under  circumstances  evidencing  moral 
or  legal  wrong,  or  showing  conduct  manifestly  injurious  to 
their  business,  that  would  have  constituted  legal  justifica- 
tion for  the  discharge,  and  there  would  have  been  no  ques- 
tion for  the  jury  in   regard  to  it.    But  the  fact  of   the 
retention  of  the  money  was  admitted,  coupled,  however, 
with  a  claim,  and  evidence  tending  to  support  it,  that  no 
wrong  was  intended,  or  any  embarrassment  occurred  thereby 
to  defendants'  business;  that  it  was  done  in  accordance  with 
the  previous  course  of  dealing  between  the  parties,  from 
which  plaintiff  honestly  supposed,  and  had  reason  to  sup- 
pose, that  defendants  would  permit  such  conduct.    On  that 
state  of  the  case,  the  real  issuable  fact  was,  not  whether 
there  was  a  breach  of  duty  under  the  circumstances,  but 
whether  such  breach  constituted  justifiable  ground  for  the 
discharge.    It  might  have  been  better  to  have  divided  the 
question  into  the  elements  of  whether  there  was  a  breach 
of  duty,  and  whether,  under  the  circumstances,  it  consti- 
tuted justifiable  ground  for  terminating  the  contract   of 
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employment,  but  the  two  elements  are  so  essentially  tied 
together  as  to  really  make  but  one  issuable  fact;  so  the 
court  was  justified  in  framing  the  question  as  was  done. 

It  is  not  for  every  breach  of  duty  that  an  employer  is  war- 
ranted in  putting  an  end  to  a  contract  of  employment  before 
the  appointed  time.  In  a  controversy  over  such  a  matter, 
especially  where  the  employment  is  of  a  business  nature,  re- 
quiring the  exercise  of  judgment  and  discretion,  the  breach 
of  duty  is  not  per  %e  a  legal  justification  for  a  discharge  of 
the  employee,  unless  such  breach  evidences  moral  turpitude, 
or  the  conduct  is  manifestly  injurious  to  the  employer's  busi- 
ness. So,  where  the  question  of  the  breach  itself  is  undis- 
puted, but  the  evidence  leaves  it  in  doubt  as  to  whether 
there  was  any  wrong  intended,  or  any  real  injury  inflicted, 
upon  the  employer's  business,  whether  it  constituted  reason- 
able ground  to  discharge  the  employee  is  always  a  fact  to 
be  found  by  the  jury.  Wood,  Master  &  S.  §  110;  Shaver  v. 
Inghxim^  58  Mich.  649. 

What  has  preceded  applies  to  all  of  the  questions  covering 
the  alleged  breaches  of  duty  upon  which  appellants  relied. 
The  questions  were  framed  substantially  alike  and  fully  cov- 
ered the  whole  subject  of  controversy. 

It  is  further  contended  that  the  verdict  is  contrary  to  the 
evidence.  No  reason  is  perceived  for  disturbing  the  ruling 
of  the  trial  court  on  that  ground,  under  the  rules  governing 
the  subject. 

A  further  claim  is  made  on  exceptions  to  the  judge's 
charge  and  to  refusals  to  instruct  the  jury  as  requested, 
that  the  court  adopted  a  wrong  rule  of  damages,  which  was 
the  contract  percentage  on  what  goods  plaintiff  might  have 
sold  had  he  continued  in  defendants'  employ.  The  theory 
of  defendants'  counsel  is  that  such  rule  looks  to  the  loss  of 
profits,  which  were  too  conjectural  to  be  ascertained  with 
reasonable  certainty.  True,  the  determination  of  what  sum 
of  money  will  cover  damages  of  that  nature  is  always  at- 
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tended  with  considerable  uncertainty,  and,  as  this  court  has 
frequently  observed,  the  adoption  of  that  as  the  measure  of 
recovery  in  any  case  is  liable  to  operate  injuriously  and  un- 
justly.   At  the  same  time  it  may  be  said  that  to  refuse  to 
apply  the  rule  in  every  case  would  lead  to  frequent  viola- 
tions of  that  natural  justice  upon  which  the  recovery  of 
damages  for  wrongs  is  supposed  to  be  grounded.    So  it  is 
well  established  that  loss  of  profits,  where  there  are  s6me 
substantial  data  to  determine  them  from,  is  a  proper  meas- 
ure of  damages.    If  it  were  not  so,  manifestly,  many  cases 
would  arise  where  breaches  of  contract  obligations  would 
be  without  any  remedy  at  all,  by  compensation  in  damages. 
Few  better  illustrations  of  that  can  be  found  than  Treat 
V,  lilies^  81  Wis.  280,  where  plaintiffs  were  entitled,  under 
their  contract,  to  one  half  the  profits  of  operating  a  stone 
quarry,  so  long  as  it  could  be  profitably  worked.    After  the 
making  of  the  contract  and  before  any  profits  were  earned,  de- 
fendant terminated  the  contract  and  sold  the  quarry  without 
the  consent  of  the  plaintiflfs.   Several  years  afterwards  plaint- 
iffs prosecuted  an  action  to  recover  their  damages.     There 
was  evidence  tending  to  show  the  amount  of  profits  earned 
in  working  the  quarry  by  the  purchaser  for  three  years 
prior  to  the  trial,  and  on  that  evidence,  under  the  instruc- 
tions of  the  court,  the  jury  determined  that  the  profits 
covering  the  time  prior  to  the  trial,  and  for  four  years  there- 
after, could  be  determined  with  reasonable  certainty,  and  as- 
sessed the  same  accordingly.    The  judgment  rendered  on 
the  verdict  was  aflBrmed  on  appeal,  this  court  observing,  in 
substance,  that,  manifestly,  the  case  was  a  proper  one  ac- 
cording to  all  the  authorities,  or  at  least  the  great  majority 
of  them,  for  assessing  damages  on  the  basis  of  lost  profits; 
that  of  course  the  amount  could  not  be  determined  with 
certainty,  but  that  the  same  elements  of  uncertainty  inhere 
in  the  assessment  of  damages  in  other  classes  of  actions; 
that  all  the  jury  could  do  was  to  assess  damages  according 
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to  their  best  judgment,  based  on  the  testimony  and  the  evi- 
•denee  of  what  the  qsarry  made  for  the  owner  for  several 
years;  that  such  evidence  furnished  data  suflBcient  to  enable 
the  jury  to  apply  the  rule  adopted  by  the  trial  court. 

There  are  many  othdr  oases  in  this  court  that  might  be 
•cited  to  the  same  effect,  establishing  the  rule  here  in  accord- 
ance with  the  law  generally,  that  where  the  profits  lost  are 
such  as  the  parties,  at  the  inception  of  the  contract,  had  in 
<3ontemplation,  and  the  person  guilty  of  the  breach  of  it 
must  reasonably  have  anticipated  would  result  therefrom  to 
the  other  party,  and  there  is  evidence  sufficient  to  furnish  a 
legitimate  basis  for  their  determination,  by  the  exercise  of 
sound  judgment  on  the  part  of  the  jury,  they  constitute  a 
proper  measure  of  damages  and  are  recoverable. 

The  evidence  in  this  case  shows  that  plaintiff  worked  for 
defendants  in  the  same  business,  over  a  large  part  of  the 
territory  covered  by  his  contract,  for  three  years  before  the 
year  in  question.  It  shows  the  general  course  of  trade  from 
month  to  month  through  the  year,  the  total  sales  for  1803 
month  by  mionth,  and  tbe  total  sales  during  the  year  1S94 
op  to  the  time  of  the  discharge.  All  of  such  evidence  was 
competent  to  go  to  the  jury  on  the  question  at  issue,  and 
made  a  case  warranting  the  application  of  the  rule  under 
discussion. 

Some  other  questions  are  discussed  in  the  briefs  of  coun- 
^1,  all  of  which  have  been  examined,  but  none  of  them  ap- 
pear to  be  of  sufficient  significance  to  call  for  special  treat- 
ment in  this  opiiiion.  The  record  does  not  disclose  any 
reversihcLe  error.  It  follows  that  the  judgment  mast  be  af- 
firmed. 

By  ike  Ckmrt* —  So  ordered. 
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Vogt,  Appellant,  vs.  The  City  of  Milwaukee,  Respondent. 

March  U — April  IB,  1898. 

CUy  ordinance  fixing  hours  of  labor:  Extra  pay  for  extra  hours:  Estop' 

peL 

1.  The  effect  of  a  city  ordinance  which  fixes  eight  hours  as  a  full  day^s 
work  for  city  employees  is  to  give  such  employees  an  option  either 
to  refuse  to  work  over  hours,  or  to  demand  extra  pay  for  work 
over  that  time;  but  in  order  to  entitle  them  to  recover  extra  pay 
for  work  done  over  time  there  must  have  been  a  previous  agree- 
ment therefor. 

SL  Where  a  city  ordinance  fixing  eight  hours  as  a  full  day's  work  for 
city  employees  provided  that  no  city  official  should  employ  vrork- 
men  overtime  unless  upon  the  recommendation  and  order  of  the 
health  commissioner,  held,  that  one  who  entered  the  employment 
of  such  city  without  any  express  agreement  as  to  his  wages  or  hia 
hours  of  work,  and  without  any  action  on  the  part  of  the  health 
commissioner,  and  for  the  first  forty-three  days  worked  eight  hour^ 
per  day,  and  during  the  remainder  of  the  year  worked  three  shifts 
of  eight  hours  each  in  every  two  days,  and  received  and  accepted 
his  wages  at  the  same  rate  per  day  for  all  the  days  he  was  em- 
ployed, upon  pay  rolls  signed  by  him  which  stated  the  whole  num- 
ber of  days,  without  protest  to  any  ofiicial  having  authority  to  act 
in  the  matter,  luust  be  deemed  to  have  estopped  himself  from 
afterward  claiming  payment  for  the  extra  hours  so  worked  by 
him. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  Frank  M.  Fish,  Judge.    Affirmed, 

Plaintiff  was  employed  as  quarantine  guard  by  defendant's 
health  commissioner.  Such  employment  commenced  on  June 
17, 1894,  and  continued,  with  the  exception  of  brief  inter- 
vals, from  month  to  month,  until  May  17, 1895,  without  any 
express  agreement  as  to  wages.  His  duties  were  to  guard 
certain  houses,  in  which  the  inmates  were  supposed  to  be  in- 
fected with  smallpox,  and  to  enforce  quarantine  regulations. 
At  first,  and  until  August  1, 1894,  three  guards  were  assigned 
to  each  house;  the  guards  remaining  on  duty  on  eight-hour 
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shifts.     On  the  date  last  mentioned  one  of  the  guards  was 
withdrawn,  and  the  remaining  two  guards  continued  guard- 
ing the  house,  working  as  before,  so  that  each  guard  would 
be  on  duty  three  shifts  of  eight  hours  each  every  two  days. 
Upon  the  theory  that  eight  hours  constituted  a  day's  work, 
the  plaintiff  claims  to  have  put  in  1,096  hours'  (or  137  days') 
overtime  during  his  employment.    Pay  rolls  were  made  out 
in  the  office  of  the  health  commissioner,  certified  to  by  him, 
and  audited  by  the  comptroller;  and,  upon  approval  by  the 
council,  city  orders  were  drawn  to  the  different  persons 
named.    In  each  of  these  pay  rolls  the  plaintiff's  name  ap- 
pears, and  against  which  is  noted  the  actual  number  of  days 
worked,  at  the  rate  of  $3.22  per  day.    The  pay  roll  was 
signed  by  the  plaintiff,  and  a  city  order  for  the  amount 
specified  therein  was  delivered  to  him.    Plaintiff  collected 
his  pay  according  to  the  pay  rolls,  from  time  to  time,  with- 
out protest,  except  that  when  he  received  his  first  payment 
be  spoke  to  the  inspector,  Mr.  Curtis,  and  to  the  secretary 
of  the  health  department,  about  it.     "  I  asked  them  whethier 
this  was  the  full  time,  and  I  said  that  I  first  only  worked 
eight  hours,  and  later  worked  twelve  hours,  so  I  had  over- 
time coming;  and  Mr.  Diercks  told  me  that  they  could  not 
do  it  just  now,  but  they  would  do  it  later  on."     After  a  full 
hearing  of  the  evidence,  the  court  directed  a  verdict  for  de- 
fendant.   From  the  judgment  entered  thereon  the  plaintiff 
appeals. 

E,  M.  McVicker  and  Lynn  S.  Peaae^  for  the  appellant, 
among  other  things,  argued  that  the  city  ordinance  fixing 
the  hours  of  labor  constituted  an  offer  on  the  part  of  the 
city  which  it  had  authority  to  make,  and  became  a  part  of 
the  contract  with  its  employees.  People  ex  rel.  East  Saginaw 
S^Mfg.  Co.  V.  Board  of  State  Auditors^  9  Mich.  327;  Uart- 
^nv.  OreenhoWy  102  U.  S.  672;  Hall  v.  Wisconsin,  103  id. 
^]Poindexter  v.  OreenhoWy  114  id.  270;  Cooley,  Const.  Lim. 
^30,  note;  Story,  Const.  §  1391;  Fletcher  v.  Peck,  6  Cranch, 
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87;  Fish  v.  Jeffe^'aon  Police  Jury^  116  U.  S.  131;  Koch  v, 
Milwaukee^  89  Wis.'  220;  Miller  v.  Milwaukee^  14  id.  642; 
Beifv.  Paige,  55  id.  496,  503. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
Howard  Van  Wyck,  city  attorney,  and  C.  H.  HamilUm,  spe- 
cial assistant. 

Bardeen,  J.    An  ordinance  of  the  city  of  Milwaukee,  so 
far  as  applicable  to  this  case,  is  substantially  as  follows: 
Eight  hours  shall  constitute  a  full  day's  work  for  city  em- 
ployees Nvho  work,  and  are  paid  therefor,  by  the  day  onl\\    • 
No  city  oiHcial  shall  employ  workmen  to  work  overtime 
unless  such  overwork  be  iirst  recommended' by  the  health 
commissioner.     All  bills  for  overwork  performed  mast  be 
accompanied  by  an  order  of  the  health  commissioner,  giving 
reason  why  such  overwork  was  necessary.    This  ordinance 
was  in  force  during  the  time  plaintiff  was  in  the  citj^'s 
service.     At  the  time  the  plaintiff  entered  into  the  employ- 
ment of  the  city,  nothing  was  said  as  to  the  rate  of  wages, 
or  as  to  the  number  of  hours  that  should  constitute  a  da^^'s 
work.     At  first,  and  for  about  thirty  days,  he  worked  eight 
hours  daily,  and  thereafter,  without  protest,  what  was  equiv- 
alent to  twelve  hours  a  day.    He  was  kept  at  work  when- 
ever his  services  were  needed,  receiving  his  pay  monthly  at 
the  rate  of  $2.22  per  day.     It  is  insisted  that  the  ordinance 
mentioned  entered  into  and  became  a  part  of  the  contract 
between  the  parties,  and  that  thereby  the  city  became  bound 
to  pay  the  plaintiff  the  amount  specified  per  day  for  each 
^ight  hours'  service.    It  will  be  ol»erved  that  the  ordinance 
does  not  attempt  to  fix  the  wages  that  shall  be  paid  the 
city  employees,  or  to  fix  any  limits  or  conditions  as  to  over- 
time, except  that  it  shall  be  recommended  and  certified  to  by 
the  health  commissioner. 

Statutory  provisions  similar  to  the  ordinstnoe  in  question. 
.are  in  force  in  a  number  of  states,  and  the  flame  qoestion 
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here  presented  has  received  the  attention  of  the  courts.  The 
matter  was  quite  fully  discassed  in  McCarthy  v.  Nefw  Yorh^ 
96  N.  Y.  1,  and  the  conclusion  there  arrived  at  meets  with 
our  complete  approval.  It  was  said^  in  effect,  that  the  ob- 
ject of  thB  statute  in  establishing  a  limitation  on  the  hours 
was  to  confer  a  benefit  upon  the  classes  protected,  but  that 
it  did  not  make  labor  beyond  tbe  statutory  time  illegal,  or 
require  compeBsation  to  be  made  therefor  unless  it  was  pro^ 
vided  for  in  the  contract  of  employment;  that  it  was  not 
the  intent  of  the  act  that  two  statutory  days'  labor  should 
be  crowded  into  one  calendar  day,  or  to  give  the  price  of 
two  for  one  calendar  day's  labor.  So  when  tbe  exigencies  of 
his  employment,  or  the  requirements  of  his  employer,  call 
upon  tber  laborer  for  a  greater  number  of  hours  of  labor  than 
those  specified  in  the  statute,  it  is  optional  with  him  either 
to  refuse  to  perform  them,  or  to  insist,  as  the  condition  of 
their  performance,  upon  the  payment  of  extra  compensation 
for  the  extra  work,  but  in  the  absence  of  such  agreement 
there  was  no  righl^  conferred  to  demand'  extra  compensa- 
tion. A  similar  construction  was  given  to  a  law  of  Connec- 
ticat  in  LusJce  v.  ffotchkiss,  37  Conn.  219.  See,  also,  Brooks. 
V,  OoUon,  48  K  H.  50;  Averill  v,  U.  3.  U  Ct.  CI.  200. 

As  regards  the  plaintiff's  employment  by  the  city,  there 
could  not  be  an  express  contract  to  pay  for  eight  hours' 
work,  and  an  implied  contract  to  pay  for  overtime  or  extra 
work.  The  work  was  all  done  under  one  contract  of  em- 
ployment, and  plaintiff  might  lawfully  have  quit  after  eight 
hours'  work  had  been  performed,  and  would  have  been  en-, 
titled  to  pay  accordingly.  The  evidence  utterly  fails  to 
show  any  agreement  as  to  overwork.  The  provision  of  the 
ordinance  that  workmen  should  not  be  employed  to  work 
overtime,  except  upon  recommendation  of  the  health  com- 
missioner, has  some  significance.  The  city  charter  provides 
that  the  comptroller  of  the  city  shall  be  the  auditing  officer, 
and  that  all  claims  and  demands  against  the  city  shall  be 
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audited  and  adjusted  by  him  before  they  are  allowed  by  the 
•common  council.  It  may  well  be  claimed  that  the  recom- 
mendation required  should  be  of  such  a  character  as  to  carry 
knowledge  to  the  comptroller  that  overwork  had  been  re- 
quired. But  there  is  no  claim  in  this  case  that  a  recommen- 
dation was  so  made;  nor  is  there  any  evidence,  that  we  can 
discover,  that  plaintiff  ever  brought  his  claim  for  overtime 
to  the  knowledge  of  the  health  commissioner.  It  is  true 
that  he  testifies  that  he  spoke  to  Mr.  Curtis,  who  was  in- 
spector, but  just  what  he  said  to  him  does  not  appear.  He 
also  spoke  to  the  secretary  of  the  board.  But  neither  of 
these  officers  had  any  authority  in  the  premises.  It  is  not 
claimed  that  either  of  these  oflScers  had  any  authority  to  fix 
the  amount  of  plaintiff's  compensation,  or  to  bind  the  city 
by  any  agreement  as  to  overtime. 

After  the  hours  of  plaintiff's  service  had  been  lengthened, 
he  continued  to  draw  his  pay,  without  a  word  of  protest 
except  as  before  stated.  In  performing  his  work  for  the 
city,  he  was  chargeable  with  notice  of  the  powers  and  au- 
thority of  its  officers  and  agents,  and  he  was  bound  to  govern 
himself  accordingly.  For  a  period  of  at  least  ten  months 
he  continued  to  draw  his  pay,  signing  the  pay  rolls,  receiv- 
ing his  orders,  and  cashing  the  same,  without  a  suggestion 
that  he  was  not  fully  satisfied  therewith.  Pay  rolls  were 
made  out  from  a  record  kept  in  the  commissioner's  ofHce, 
which  showed  the  exact  time  plaintiff  was  on  duty,  and 
were  certified  to  by  the  commissioner,  and  approved  by  the 
comptroller.  A  year  and  a  half  afterwards,  plaintiff  sues 
for  overtime,  upon  the  technical  ground  that  eight  hours 
constitute  a  day's  work,  and  claiming  that  during  all  these 
months  his  pay  has  been  but  a  fragment  of  the  amount  his 
due.  The  law  will  not  tolerate  any  such  claim.  In  absence 
of  an  express  contract  —  and  none  is  claimed  —  as  to  over- 
time, the  fact  that  the  pay  rolls  were  made  out,  and  his 
wages  paid  him,  at  a  given  rate,  as  effectively  notified  him 
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that  bis  compensation  for  the  time  in  service  was  the  rate 
so  specified  as  if  he  were  formally  notified.  Miller  'o.  U.  S. 
U  Ct.  CI.  200. 

The  alleged  protest  to  the  inspector  and  to  the  secretary 
of  the  board  was  not  a  protest  to  any  officer  of  the  city, 
such  as  would  relieve  plaintiff  from  the  operation  of  the  law 
of  estoppel.  It  is  perfectly  evident  from  the  situation  that, 
had  the  proper  city  officials  had  notice  that  overtime  was 
claimed,  the  plaintiff's  services  would  either  have  been  dis- 
pensed with,  or  a  definite  arrangement  made.  The  testi- 
mony of  Mayor  Koch  shows  that  $1.50  was  the  amount 
usually  paid  per  day  for  unskilled  labor,  and,  when  the 
comptroller  approved  and  the  council  allowed  the  pay  rolls 
at  $2.22  per  day,  it  might  well  have  been  understood  that 
plaintiff  was  being  paid  in  full  for  his  labor.  It  is  true  that 
courts  are  disinclined  to  enforce  estoppels  unless  they  can 
be  subordinated  to  principles  of  equity.  But  this  seems 
clearly  to  be  a  case  where  the  rule  should  be  invoked.  The 
absence  of  an  express  agreement,  the  failure  to  make  a 
proper  protest,  the  payment  of  what  seems  to  be  the  usual 
wages  for  the  actual  time  in  service,  the  acceptance  of  such 
payments  for  a  long  period  of  time,  are  all  circumstances 
that  speak  loudly  against  the  plaintiff's  claim.  The  law 
which  allows  contracting  parties,  through  the  medium  of 
an  express  contract,  to  fix  in  advance  the  value  of  a  service 
to  be  rendered,  also  allows  them  to  fix  the  value,  in  cases  of 
implied  contract,  after  the  service  has  been  rendered.  It 
may  as  well  be  fixed  by  acts  of  the  parties  as  by  express 
agreement.  Here  it  seems  certainly  to  have  been  fixed  by 
acts  of  the  parties,  and  the  plaintiff  cannot  now  be  permit- 
ted to  dodge  or  escape  the  legal  effect  of  his  conduct. 

By  the  Court — The  judgment  of  the  superior  court  of 
Milwaukee  county  is  affirmed. 
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March  f  4 — April  IS,  1898, 
Claud  on  title:  EquitcMe  relief:  Remedy  at  law:  Pleading:'  Partieti, 

1.  Owners  of  the  legal  title  to  land,  though  not  in  possession,  may 

maintaili  an  action  in  eqaity,  ladependent  of  tbe  statute,  to  r^ 
move  cloctds  from  the  title. 

2.  Owners  of  land,  who  have  been  deprived  of  possesion  under  a  void 

decree  and  fraudulent  conveyances,  which  constitute  clouds  upon 
their  title,  have  no  such  adequate  remedy  at  law  as  will  preclude 
them  from  maintaining  arc  equitable  action  to  remove  sueh  clouds 
and  recover  possession  of  the  land. 

&  A  probate  decree,  which  is  void  because  entered  withoui  notice  to 
or  the  appointment  of  guardians  for  the  infant  heirs  of  the  de- 
cedent)  and  which  declares  certain  adult  heirs  to  be  the  sole  heirs 
of  such  decedent,  constitutes  a  cloud  upon  the  title  of  such  infant 
heirs,  and  they  can  maintain  an  actiofi  to  recover  possession  of 
their  interest  in  the  land  and  to  have  their  title  cleared  of  the 
clouds  raised  by  such  decree  and  by  subsequent  conveyances. 

4  One  who  once  held  the  title  under  such  decree,  but  has  since  con- 
veyed  all  his  interest  to  another,  is  not  a  necessary  party  defend- 
ant to  the  action  by  such  heirs^ 

&  Under  sec.  3647,  It  S;  1878,  heirs  of  a  decedent  who  have  been  de- 
prived of  their  interests  in  his  lands  when  infants  by  a  void  decree 
of  a  probate  court,  entered  without  notice  to  them  or  the  appoint^ 
ment  of  guardians  for  them,  and  by  subsequent  conveyances,  may 
join  an  equitable  action  to  set  aside  such  decree  and  conveyances, 
as  clouds  upon  their  title,  with  a  legal  action  to  recover  possession 
of  their  interest  in  the  land,  together  with  rents  and  profits  for 
the  use  thereof,  since  all  such  causes  of  action  arise  out  of  the 
same  transaction  and  are  connected  with  the  same  subject  matter. 

6.  An  action  for  those  purposes  is  not  one  for  partition,  and  the  com- 
plaint need  not  conform  to  sec  3102,  R.  S.  1878. 


Appeal  from  an  order  of  the  circnit  court  for  Milwaukee 
county :  D.  H.  Johnson,  Circuit  Judge.    Affirmed. 

This  is  an  appeal  from  an  order  overruling  the  demurrer 
interposed  by  the  appellants  to  the  complaint,  which  alleges^ 


Wis:]  JANUAKY  TEEM,  1898.  265 

Krucximki  aad  others  v&  Neuendorf  and  wife. 

in  effect,  that  Simon  Smczioski  died  intestate  December  25^ 
1882 ;  that  at  ttie  time  of  his  death  be  resided  in  Milwaukee, 
and  was  the  o\meT  in  fee  and  possessed  of  the  real  estate- 
therein  described;  that  said  intestate  left,  him  surviving,  his 
widow,  Katharine,  and  eight  children,  as  his  only  heirs  at 
law ;  that  four  of  them^  who  are  not  parties  to  this  action, 
were  more  than  twenty-one  years  of  age,  and  the  other  f  oar, 
who  are  pladntiifs  in  this  action,  were  then  less  than  twenty- 
one  years  of  age,  and  two  of  them  are  still  infants  and  ap- 
pear by  their  gaardian  herein ;  that  said  estate  has  never 
been  administered;  that  no  proceedings  have  ever  been  had 
for  the  appointment  of  an  administrator  of  said  estate,  and 
none  has  ever  been  appointed,  and  no  settlement  thereof  has 
ever  been  made;  that  January  1, 1888,  the  widow,  Katharine, 
was  married  to  one  Joseph  Weisbrod ;  that  June  17, 1893, 
she  died  at  her  home  in  Milwaukee;  that,  daring  the  tim^- 
she  and  Joseph  livjed  together  as  wife  and  husband,  they 
conspired  together  to  cheat,  wrong,  and  defraud  the  plaint- 
iffs in  this  action,  who  were  then  infants,  out  of  the  lands  de- 
scribed, and  to  that  end  said  Katharine  falsely  and  knowingly 
petitioned  and  represented  to  the  county  court  of  Milwau- 
kee county  that  the  f onr  adult  children  of  said  intestate  wha 
are  not  parties  to  this  action  were  the  only  heirs  at  law  of 
said  Simon,  deceased ;  that  she  intentionally  and  wrongfully 
suppressed  the  existence  of  the  plaintiffs  herein,  and  con* 
cealed  their  relationship  to  the  deceased,  and  their  interest 
in  the  real  estate  described,  from  the  knowledge  and  con- 
sideration of  the  county  court;  that  the  plaintiffs  had  no 
legal  guardian  and  no  guardian  ad  litem^  and  were  entirely 
ignorant  of  the  proceedings  and  the  nature  thereof;  that 
no  personal  notice  of  the  proceedings  was  ever  given  to  or 
served  '  upon  the  plaintiffs,  or  any  of  them,  and  that  they 
were  not  in  any  manner  represented  in  the  proceedings;  that 
March  13, 1889,  such  proceedings  were  had  in  the  matter  of 
the  estate  of  Simon  that,  by  means  of  the  false  and  fraudu- 
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lent  representations  so  made  to  the  county  court,  said  Kath- 
arine obtained  from  that  court,  and  caused  to  be  recorded 
in  the  register's  office,  a  judgment  and  final  decree  of  the 
county  court,  wherein  it  was  ordered,  adjudged,  and  decreed 
that  the  four  children  not  parties  to  this  action  were  the  sole 
heirs  at  law  of  the  said  Simon,  and  were  the  owners  in  fee 
fiimple  of  the  real  estate  described,  subject  to  the  dower  of 
the  said  Katharine,  when  she  well  knew,  as  the  facts  were, 
that  the  plaintiffs  were  also  the  children  of  the  said  Simon 
by  her,  the  said  Katharine,  and  his  heirs  at  law,  and  that 
they  had  been  fraudulently  and  wrongfully  omitted  from 
the  statement  of  the  heirs  of  said  Simon  in  the  said  judg- 
ment and  decree;  that  January  22, 1889,  said  Katharine  and 
Joseph  Weisbrod  obtained  from  the  adult  heirs  of  said  Simon, 
not  parties  to  this  action,  a  quitclaim  deed  of  the  land  de- 
scribed, running  to  themselves,  and  recorded  February  8, 
1889,  reciting  a  consideration  of  $160;  that  the  plaintiffs 
were  entirely  ignorant  of  the  execution  and  delivery  of  that 
-deed,  and  did  not  consent  thereto  nor  join  therein. 

The  complaint  further  alleged  that  August  17,  1889,  the 
Baid  Katharine  and  Joseph  conveyed  the  premises  described 
to  the  defendant  John  F.  Neuendorfs  subject  to  a  mortgage 
for  $900,  by  warranty  deed  recorded  August  19, 1889,  when 
they  all  well  knew,  as  the  facts  were,  that  the  plaintiffs  in 
this  action  owned  the  undivided  one-half  interest  in  the  lands 
described,  which  could  not  be  so  conveyed;  that  John  F. 
Neuendorf  had  for  several  years  resided  a  near  neighbor  to 
the  said  Simon,  and  was  well  acquainted  with  all  his  chil- 
dren, and  that  such  fraudulent  and  false  judgment  and  de- 
cree were  so  obtained  with  the  knowledge,  consent,  and  pro- 
curement of  the  said  JoTin  F.  Neuendorf  and  under  his 
special  advice  and  direction ;  that  John  F.  Neuendorf^  and 
wife  remained  in  possession  of  said  premises  under  said  deed 
until  January  16,  1890,  when  they  conveyed  by  warranty 
4ieed,  to  the  defendants  John  and  Sophie  Kulka,  the  east 
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half  of  the  land  described,  and  recorded  the  same,  which 
deed  recited  a  consideration  of  $1,000,  and  since  that  time 
John  and  Sophie  Kulka  have  been  in  possession  thereof;  that 
the  plaintiffs  are  the  owners  in  fee,  by  inheritance  from  their 
father,  of  an  undivided  one-half  interest  in  and  to  the  lands 
described,  and  are  entitled  to  the  possession  of  the  same,  to- 
gether with  the  rents  and  profits  thereof,  which  were  of  the 
value  of  $200  per  year  for  each  and  every  year  during  the 
time ;  that  February  11, 1892,  the  defendants  John  and  Sophie 
Kalka  made,  executed,  and  delivered  to  the  defendant  the 
Skarb  Poliski  Mutual  Loan  &  Building  Society  a  certain 
mortgage  upon  said  land  to  secure  the  payment  of  $500,  six 
years  after  date,  with  interest  at  seven  per  cent,  per  annum, 
which  mortgage  was  recorded  February  12, 1892;  that  May 
10, 1894,  John  and  Sophie  Kulka  made,  executed,  and  deliv- 
ered to  the  defendant  loan  and  building  society  a  certain 
other  mortgage  upon  said  land  to  secure  the  payment  of  $100 
one  year  after  date,  with  interest,  payable  quarterly  at  seven 
per  cent,  per  annum,  which  mortgage  was  recorded  May  11, 
1894. 

The  complaint  prays  judgment  that  so  much  of  the  judg- 
ment and  final  decree  of  the  county  court  as  ordered,  ad- 
judged, arfd  decreed,  in  effect,  that  the  four  children  not 
parties  to  this  action  were  the  sole  heirs  at  law  of  said  Simon 
and  the  owners  in  fee  simple  of  the  real  estate  described, 
subject  only  to  the  dower  of  Katharine,  be  set  aside  as  false, 
fraudulent,  and  void;  that  the  plaintiffs  herein  be  adjudged 
to  be  the  children  and  heirs  at  law  of  the  said  Simon,  and 
entitled  to  the  possession  of  an  undivided  one-half  interest 
in  the  land  described  from  and  after  August  17,  1889;  that 
both  of  the  mortgages  described  be  declared  null  and  void, 
so  far  as  the  interests  of  the  plaintiffs  in  this  action  are  con- 
cerned, and  that  their  interests  may  be  released  from  the 
liens  and  incumbrances  of  said  mortgages;  and  that  the 
plaintiffs  may  have  and  recover  of  and  from  the  defendants 
John  F.  Neuendorfs  John  Kulka,  and  Sophie  Kulka  $1,500 
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for  their  undivided  one-half  interest  in  the  rents  and  profits; 
and  for  general  relief,  with  costs  and  disbarsements. 

J.  G.  Officer,  tor  the  appellants,  argued,  inter  alia,  that  an 
action  for  partition  cannot  be  maintained  under  the  com- 
plaint because  it  does  not  in  its  allegations  conform  to  sec. 
3102,  E.  S.  1878.  Ejectment  will  not  lie  by  plaintiffs  as 
tenants  in  consmon  against  their  co-tenants.  Davis  v.  Loir 
tick,  46  K  Y.  393;  CcurU  v.  WaU  (Ark.),  16  S.  W.  Rep.  293, 
In  an  action  to  set  aside  the  decree  of  the  county  court  for 
fraud,  Weisbrod,  the  person  who  aided  the  adult  heirs  in 
procuring  it  and  took  title  under  them,  is  an:  indispensable 
party  defendant.  Critea  v.  Fond  du  Zao  Co.  67  Wis.  236 ; 
Dougl(M  Co.  V,  Walhridge^  38  id.  188;  Post  v.  Adaws^  39  Fla, 
207;  Aleocander  v.  Davis,  42  W.  Ya.  465;  Sa^e  v.  Mosher,  2S 
Barb.  287;  Oray  v.  Schenck,  4  N".  T.  461.  The  complaint  is 
bad  for  misjoinder  of  causes  of  actioa  Hilea  v.  Johnson,  67 
Wis.  517 ;  Lee  v.  Simpson,  29  id.  333 ;  Kewaunee  Co.  v.  Dechery 
30  id.  624.  The  plaintiff  has-  an  adequate  remedy  by  appli- 
cation to  the  county  court  to  set  aside  its  own  decree,  Meyer 
V,  Garthwaite,  92  Wis.  571;  McMillen  v.  Mason,  71  id.  405; 
Hawley  v.  Tesck,  72  id.  29»;  KegUr  v,  Prien^  62  id.  248,  250. 
The  complaint  does  not  allege  fraud,  and  only  partial  relief 
could  be  granted  under  it.  Shejppar^s Eair  v.Starh&^  3  Munf . 
(Va.),  29-40. 

For  the  respondents  there  was  a  brief  by  John  C.  Keefe 
and  John  S.  MaxweU^  and  oral  argument  by  John  G.  Keefe^ 
They  contended,  among  other  things,  that  the  plaintiffs  had 
no  adequate  remedy  in  the  county  court.  Even  if  that  court 
could  set  aside  its  own  decree  after  so  great  a  lapse  of  time, 
it  could  not  if  such  revocation  would  disturb  rights  which 
have  become  vested  by  the  statutes  of  limitation*  Estate  of 
Leavens,  65  Wis.  440.  Kor  could  it  remove  the  clouds  caused 
by  subsequent  conveyances. 

Cassoday,  C.  J.  The  contention  that  the  complaint  does 
not  cunfopm  to  sec.  3102,  R.  S.  1878,  is  without  significance^ 
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since  this  is  not,  and  does  not  pnrport  to  be,  an  action  for 
partition. 

1.  One  ground  of  demnn^r  is  that  there  is  a  defect  of  par- 
ties defendant  in  omitting  to  make  Joseph  Weisbrod  a  party 
defendant.  It  is  trae  the  quitclaim  deck!  from  the  four  heirs, 
not  parties  to  this  action,  ran  to  Katharine  and  Joseph  Weis- 
brod, but  they  both  conveyed  all  their  right,  title,  and  inter- 
est in  and  to  the  land  in  question  to  the  defendant  John  F. 
Neuendorfs  nearly  eight  years  before  the  commencement  of 
this  action.  No  relief  is  prayed  against  Joseph  Weisbrod. 
He  has  no  interest  in  the  land  nor  the  controversy,  within 
the  meaning  of  the  statute.  R.  S.  1878,  sec.  2610.  Ho  neither 
has  nor  claims  an  interest  in  the  controversy  adverse  to  the 
plaintiffs,  and  be  is  not  a  necessary  party  to  a  complete  de- 
termination or  settlement  of  the  questions  involved  in  this 
action.  R.  S.  1878,  sec.  26031  We  must  hold  that  there  is 
no  defect  of  parties  by  reason  of  such  omission. 

2.  It  is  contended  'that  several  causes  of  action  have  been 
improperly  united.  But  the  statute  expressly  provides  that 
the  plaintiff  may  unite  in  the  same  complaint  several  causes 
of  action,  whether  they  be  such  as  w^re  formerly  denomi- 
nated legal  or  equitable,  or  both,  where  they  arise  out  of  the 
same  transaction,  or  transactions  connected  with  the  same 
subject  of  action.  R.  S.  1878,  sec.  2647.  The  subject  of  the 
action  is  the  land.  Upon  the  death  of  the  intestate,  the  land 
in  question  descended,  subject  to  his  debts  and  the  rights  of 
his  widow,  in  equal  shares  to  his  eight  children.  R.  S.  1878, 
sec.  2270;  Jones  ^.  BillMein^  28  Wis.  221 ;  Marsh  v,  Waupaca 
Co.  38  Wis.  250;  Jones  v.  Graham^  80  Wis.  11;  Hoot  v.  Mo- 
Ferrin^  75  Am.  Dec.  49.  The  undivided  one-half  of  the  land 
«o  descended  to  the  plaintiffs.  There  is  no  question  .of  any 
^ebts  of  the  intestate  here  involved.  The  rights  of  the  widow 
terminated  on  her  death.  The  action  is  to  remove  clouds 
fraudulently  placed  upon  the  undivided  one-half  of  the  land 
so  vested  in  the  plaintiffs,  December  25,  1882,  when  they 
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were  all  infants.  The  deeds  and  mortgages  here  sought  to» 
be  set  aside  are,  respectively,  upon  the  east  half  of  the  land 
of  which  the  intestate  died  seised,  and  which  is  the  only 
part  of  the  land  involved  in  this  action.  The  several  causes 
of  action  alleged  all  belong  to  one  of  the  classes  mentioned  in 
sec.  2647,  E.  S.  1878,  and  affect  all  the  parties  to  the  action^ 
and  do  not  require  different  places  of  trial,  and  are  stated 
separately,  and  hence  satisfy  the  conditions  of  that  section. 
We  must  hold  that  there  is  no  misjoinder  of  causes  of  action* 
Bassett  v,  Warner j  23  Wis.  673;  Watson  v.  M.  <&  M.  R.  Go. 
57  Wis.  339;  EUia  v.  N.  P.  R.  Co.  77  Wis.  114. 

3.  Another  ground  of  demurrer  is  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  This 
certainly  cannot  be  maintained.  Hawley  v.  Teach,  72  Wis. 
299;  8.  a  88  Wis.  213;  Laniberton  v.  Pereles,  87  Wis.  449. 
It  is  well  settled  that  one  having  the  legal  title  to  land, 
though  not  in  possession,  may,  independently  of  the  statute, 
maintain  a  bill  in  equity  to  remove  a  cloud  from  his  title. 
Pier  V.  Fond  du  Lac^  38  Wis.  470;  Smith  v.  Sherry ^  54  Wis. 
128 ;  Smith  v.  C,  M.  <&  St.  P.  R.  Co.  83  Wis.  280 ;  Smith  v. 
Zimmer^nan^  85  Wis.  542 ;  Davenport  v.  Stephens,  95  Wis.  459. 

4.  Upon  this  general  demurrer,  the  defendants  were  au- 
thorized to  avail  themselves  of  the  objection  that  the  plaint- 
iffs had  an  adequate  remedy  at  law.  Denner  v.  C,  M.  (&  St. 
P.  R.  Co.  57  Wis.  218;  Trustees  of  KilbournLodgeA.^F.&A. 

•  M.  V.  Kilhoum,  74  Wis.  452;  Avery  v.  Ryan,  74  Wis.  599; 
Oullickson  v.  Madden,  87  Wis.  23.  It  is  otherwise  as  to  a 
mere  demurrer  ore  tenus^  for  then  it  is  waived.  Pierstoffv. 
Jorges,  86  Wis.  128 ;  Meyer  v.  Garthwaite,  92  Wis.  571 ;  Ryan 
V.  Schwa/rtz^  94  Wis.  404.  What  is  inadvertently  said  and 
held  in  Stein  v.  Benedict,  83  Wis.  604,  616,  must  be  regarded 
as  overruled.  It  does  not  appear,  however,  that  the  plaint- 
iffs have  an  adequate  remedy  at  law.  Ejectment  would 
merely  secure  the  title  and  possession,  leaving  the  outstand- 
ing deeds  and  mortgages  as  clouds  upon  the  title. 
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5.  Under  the  allegations  of  the  complaint,  the  judgment 
and  decree  of  the  county  court,  to  the  effect  that  the  four 
adult  children  of  the  deceased,  Simon,  were  his  sole  heirs  at 
law,  must  be  regarded  as  a  nullity,  so  far  as  the  plaintiffs^ 
in  this  action  are  concerned.  They  were  infants  at  the  time 
without  any  guardian,  and  had  no  notice,  and  of  course  did 
not  in  any  way  participate  in  the  proceedings;  and  henco 
that  judgment  and  decree,  in  so  far  as  it  inferentially  at- 
tempts to  affect  the  title  of  the  plaintiffs,  must,  on  this  de- 
murrer, be  regarded  as  a  nullity.  O^DeU  ^.  Rogers^  4A  Wis* 
136;  Melms  v.  PJisier^  59  Wis.  186;  Jonea  v.  Graham,  80 
Wis.  11.  Upon  the  facts  stated,  such  judgment  and  decree 
of  the  county  court  was  a  mere  cloud  upon  the  title  of  the 
plaintiffs. 

By  the  Court —  The  order  of  the  circuit  court  is  affirmed. 


Kbuozikski  and  others,  Bespondents,  vs.  Kbitbndobf  and 

wife,  imp..  Appellants. 

March  H  —  -4pr«  iJ?,  1808. 
Kruczinski  v,  Neuendorf,  ante,  p.  264,  followed. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county :  D.  H.  Johnson,  Circuit  Judge.    Affirmed* 

J.  O.  Officer,  for  the  appellants. 

For  the  respondents  there  was  a  brief  by  John  0.  Keefe 
and  Johr^,  S.  Maxwelly  and  oral  argument  by  Mr.  Keefe, 

Cassodat,  0.  J.  This  is  an  appeal  from  an  order  over- 
niling  the  demurrer  interposed  by  the  appellants  to  the 
complaint,  which  alleges,  in  effect,  the  same  facts  as  in  the 
other  case  brought  by  the  same  plaintiffs  against  these  ap- 
pellants and  others  {ante,  p.  264),  except  as  to  the  facts  here- 
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inafter  stated,  to  the  effect  that  Jaaoary  16,  1S90,  the  de- 
fendants John  F,  Neuendorf  ^nd  wife  conveyed  by  warranty 
deed  to  the  defendants  August  and  Maria  Kowalski  the  west 
half  of  the  land  described;  that  August  20,  1891,  the  said 
August  and  Maria  Eowalski  made,  executed,  and  delivered 
to  the  defendant  Horace  S.  Weeks,  as  trustee,  their  certain 
mortgage,  covering  the  land  last  described,  to  secure  the 
payment  of  $750  three  years  after  date,  with  interest  at 
seven  per  cent.,  payable  semi-annually,  which  mortgage  was 
recorded  August  31,  1891;  that  February  21, 1896,  the  said 
August  and  Maria  Eowalski  conveyed  by  warranty  deed  to 
the  defendant  Frank  Drewinak  the  land  last  described,  sub- 
ject to  the  mortgage  for  $750,  which  deed  recited  a  consid- 
eration of  $1,500,  and  was  duly  recorded  February  25, 1895. 
The  complaint  prays  judgment,  as  in  the  other  case,  and 
that  the  mortgage  to  Horace  S.  Weeks,  as  trustee,  be  de- 
clared null  and  void,  so  far  as  the  interests  of  the  plaintiffs 
in  this  action  are  concerned,  and  that  their  interests  may  be 
released  from  the  pretended  lien  and  inoumbcance  of  the 
said  mortgage,  and  the  cloud  be  removed ;  that  the  plaint- 
iffs may  have  and  recover  of  and  from  the  defendants  Frank 
Drewinak  and  John  F.  Neuendorf  and  August  Kowalski 
$1,500,  for  their  undivided  one-half  interest  in  the  rents  and 
profits;  and  for  general  relief,  with  costs  and  disbursements. 

For  the  reasons  given  in  the  opinion  filed  in  the  other 
•case,  the  order  of  the  circuit  court  is  affirmed. 

By  the  Court. —  Order  affirmed. 
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EoANs  Iboist  Company,  Appellant,  vs.  Wisconsin  Teust  Com- 
pany, Garnishee,  Kespondent 

March,  S4  —  April  IS,  1898. 

'Constitutional  law:  Special  legislation:  Voluntary  assignment:  Oarnishr 

ment:  Trust  company, 

1.  The  act  aathoriziDg  the  incorporation  of  trust  companies  and  givinji; 

them  power  to  act  as  assignees,  without  giving  bond  or  security 
in  the  discretion  of  the  court,  other  than  by  deposit  of  securities 
with  the  state  treasurer  (sea  6,  cb.  268,  Laws  of  1891,  as  amended 
hy  ch.  160,  Laws  of  1805),  is  a  general  law,  and  is  not  subject  to  ob- 
jection under  sec.  81,  art  lY,  Const,  prohibiting  special  legislation 
for  granting  corporate  powers  or  privileges,  or  discriminating  in 
favor  of  a  class. 

2.  That  act  confers  no  banking  powers  upon  such  companies,  but  ex- 

pressly excludes  the  exercise  thereof,  and  it  did  not  need  to  be 
submitted  to  a  vote  of  the  people  under  sec.  5,  art  XI,  Const 
&  In  garnishment  proceedings  against  a  trust  company,  by  a  creditor 
of  a  corporation  for  which  it  is  assignee,  the  question  cannot  be 
raised  whether  the  capital  stock  of  such  trust  company  has  been 
paid  up  in  cash  or  securitie& 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  D.  H.  Johnson,  Circuit  Judge.    Affirmed. 

The  facts  of  the  case  are  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Modk^  Riley^  Witiig 

<&  SchinZj  attorneys,  and  Moritz  Witiig^  Jr.^  of  counsel,  and 

oral  argument  by  Moritz  Wittig^  Jr,    They  argued,  inter 

dHa,  that  the  several  acts  authorizing  the  organization  and 

defining  the  powers  of  trust  companies  (ch.  263,  Laws  of 

1891;    ch.  160,  Laws  of  1895)  are  special  acts  granting 

special  corporate  privileges,  in  violation  of  subd.  7,  sec.  31, 

art.  IV,  Const.,  and  are  therefore  void.     Kimhall  v,  Rosenr 

dale,  42  Wis.  415;  Clarlc  v.  Janesville,  10  id.  177,  181,  191; 

Wis.  Keeley  Inst,  Co.  -y.  Milxoaukee  Co,  95  id.  153-158.    They 

are  class  legislation.    DurTcee  v,  Janesville^  28  Wis.  464; 

Wilder  u  C  cfe  W.  M.  R.  Co.  70  Mich.  382;  Grand  Rajpids 
Vol.99  — 18      '     ' 


274  SUPKEME  COURT  OF  WISCONSIN.  [9» 

\ 

Roane  Iron  Co.  vs.  Wisconsin  Trust  Ck). 

Chair  Co.  v.  Runnels,  77  id.  104,  111 ;  Ovlf,  C.  cfe  S.  F.  R. 
Co,  V.  Ellis,  165  XT.  S.  164;  Braceville  Coal  Co,  v.  People^  147 
III.  70;  Millett  v.  People,  117  id.  301;  Cooley,  Const.  Lim. 
391 ;  Foxworihy  v.  Hastings,  23  Neb.  772,  778-9.  It  can- 
not be  due  process  of  law  to  give  to  certain  corporations  the 
special  and  exclusive  privilege  and  franchise  of  holding  an 
important  office,  and  drawing  large  fees,  without  giving  any 
security.  A  corporation  appointed  assignee  cannot  be  re- 
moved by  the  court.  Burit  v,  Barnes^  87  Wis.  519,  522. 
The  acts  violate  sees.  1,  4,  5,  art.  XI,  Const.,  in  confer- 
ring banking  powers.  Reed  v.  People  ex  rel.  Sunt,  125  IlL 
595-600 ;  3  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  789,  796- 
802;  Henderson  L,  cfe  R,  E,  Asso.  v.  People  ex  rel,  CoVb,  163 
111.  196 ;  Sykes  v.  People^  132  id.  32,  41 ;  Kennedy  'o.  Knight^ 
21  Wis.  340;  346;  BaTt&r  w.  State,  54  id.  368,  376-7;  In  re 
Koetting,  90  id.  171,  and  cases  cited;  Richmond  'o,  Blake, 
132  TJ.  S..592;  Way  v.  Butterworth,  106  Mass.  76.  The  de- 
fendant trust  company  was  not  legally  organized  and  au- 
thorized to  act  as  assignee.  Zanesville  v,  Oas  Light  Co,  47 
Ohio  St.  1. 

For  the  respondent  there  was  a  brief  by  QitarleSy  Spence 
<&  QuarleSy  and  oral  argument  by  T,  W.  Spence* 

WiNSLOw,  J.  On  the  8th  day  of  June,  1896,  the  Moore 
Manufacturing  &  Foundry  Company,  a  corporation,  made  a 
voluntary  assignment  for  the  benefit  of  its  creditors  to  the 
Wisconsin  Trust  Company,  which  accepted  the  trust,  and  re- 
ceived into  its  possession  the  property  of  the  assignor.  The 
trust  company  is  a  corporation  organized  and  existing  under 
ch.  158,  Laws  of  1887,  ch.  263,  Laws  of  1891,  and  ch.  160^ 
Laws  of  1895.  The  trust  company  took  no  oath,  and  gave 
no  bond  as  assignee,  but  had  complied  with  all  the  require- 
ments of  law  as  to  the  depositing  of  securities  with  the  state 
treasurer.  The  plaintiff  company,  being  a  creditor  of  the 
assignor,  thereupon  garnished  the  trust  company,  and  claims 
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that  the  assignment  is  void.  The  garnishee  is  a  trust  com- 
pany organized  pursuant  to  law  for  the  purpose  of  acting  as 
trustee  in  the  execution  of  trusts  of  various  kinds,  and  among 
the  powers  conferred  on  it  by  law  it  is  authorized  to  execute 
the  offices  of  executor,  administrator,  trustee,  receiver,  or 
assignee^  and  in  such  cases  it  is  not  required  to  take  any 
oath,  or  give  any  bond  or  security,  except  in  the  discretion 
of  the  court,  other  than  the  deposit  of  a  certain  amount  of 
securities  with  the  state  treasurer.  Sec.  6,  ch.  263,  Laws  of 
1891,  as  amended  by  ch.  160,  Laws  of  1896. 

The  principal  contentions  made  by  the  appellant  are  that 
the  law  authorizing  such  companies  to  act  as  assignee  with- 
out bond  such  as  is  required  of  a  natural  person  is  unconsti- 
tutional, as  special  legislation,  conferring  corporate  powers, 
and  as  discriminating  in  favor  of  a  class.  Const.  Wis.  art.  IT, 
sec.  31.  It  is  also  claimed  that  the  act  attempts  to  confer 
banking  powers,  and  hence  is  void,  because  it  has  not  been 
submitted  to  vote  of  the  people.  Const.  XI,  sec.  5.  That  a 
corporation  may  be  authorized  by  law  to  act  as  trustee  is 
very  well  settled.  1  Beach,  Trusts,  §  12;  2  Beach,  Trusts, 
§§  674,  675;  Chaplin,  Express  Trusts,  §  112.  That  the  law 
authorizing  the  organization  of  such  corporations  is  a  gen- 
eral, and  not  a  special  or  private,  law,  is  certain.  There  is 
no  more  reason  for  calling  it  a  special  or  private  law  than 
there  is  for  calling  all  of  the  general  laws  which  authorize 
the  formation  of  corporations  for  specified  purposes  and  with 
specified  powers,  special  or  private  laws.  The  fact  that  it 
gives  no  bond  except  in  the  discretion  of  the  court,  but  gives 
security  by  depositing  securities  with  the  state  treasurer, 
cannot  be  considered  as  unjust  discrimination.  Such  reason- 
ing would  invalidate  many  just  and  salutary  laws.  The 
question  is  one  of  legislative  policy.  Minnesota  L.  &  T.  Co, 
v.  Beebe^  40  Minn,  7. 

We  have  not  been  able  to  see  that  the  act  confers  banking 
powers  on  such  companies.     The  act  itself  provides  that 
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'^  nothing  herein  contained  shall  be  construed  as  giving  the 
right  to  issue  bills  to  circulate  as  money,  or  buy  or  sell  bank 
exchange,  or  do  a  banking  business.'' 

An  attempt  was  made  to  show  that  certain  of  the  sub- 
scriptions to  the  capital  stock  of  the  trust  company  had  not 
been  paid  in  cash,  but  in  securities.  This  question  could  not 
be  raised  by  collateral  attack. 

The  judgment  dismissing  the  garnishment  proceedings  was 
plainly  right. 

£y  the  Court —  Judgment  affirmed* 


GoBEs,  Appellant,  vs.  Day,  imp.,  BespondenL 

March  gj^—AprUllf,lS98. 

Corporations:  Directors*  liability  for  loss  through  fraud  or  negligence* 

Directors  of  corporations,  independent  of  any  statute  on  the  subject, 

are  liable  for  corporate  property  misapplied  or  lost  through  their 

culpable  negligence  or  fraud,  and  under  sees.  8237,  8239,  R.  &  1878, 

pi09  411  any  creditor  of  such  corporation  can  maintain  an  action  in  equity 

against  such  directors  to  enforce  such  liability. 
[Syllabus  by  MABSHAm  J.] 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county :  D.  H.  Johnson,  Circuit  Judge.    JRevereed, 

The  substance  of  the  complaint  is  that  the  Flankinton 
Bank,  a  corporation  that  had  existed  for  upward  of  six  years 
prior  to  the  1st  day  of  June,  1893,  in  the  city  of  Milwau- 
kee, Wisconsin,  and  there  conducted  a  large  banking  busi- 
ness, on  that  day  made  an  assignment  to  William  Flankinton, 
for  the  benefit  of  its  creditors;  that  there  were  about  800 
of  such  creditors,  representing  claims  aggregating  over 
$1,400,000,  $220  of  which  was  due  the  plaintiff;  that  the 
defendants,  for  several  years  prior  to  such  assignment^  owned 
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a  majority  of  the  stock  of  the  corporation,  controlled  its 
affairs,  and  constituted  its  board  of  directors;  that  they 
gave  out  and  represented,  in  various  ways  set  forth  in  de- 
tail in  the  complaint,  that  the  bank  possessed  $200,000  of 
unimpaired  capital,  and  $150,000  of  surplus,  and  was  a  safe 
banking  institution,  and  that,  relying  thereon,  plaintiff  and 
other  creditors  vested  money  therein  and  became  creditors 
thereof;  that  such  directors  were  grossly  negligent  in  the 
performance  of  their  duties;  that  they  knowingly  allowed 
large  sums  of  money  to  be  loaned  to  irresponsible  persons 
without  adequate  security  therefor,  including  some  $367,000 
to  Frederick  T.  Day^  one  of  their  own  number,  and  the 
president  of  the  bank ;  that  such  directors,  knowing  that 
Day  was  incompetent  for  the  trust,  elected  him  to  the  posi- 
tion of  president  of  the  corporation,  and  allowed  him  to 
practically  control  its  affairs,  and  tp  withdraw,  from  time 
to  time,  assets  by  way  of  loans  to  himself,  altogether  to  the 
large  anoiount  stated,  and  also  allowed  him  to  purchase  stock 
of  the  bank  when  it  was  insolvent,  pay  for  the  same  out  of 
its  assets,  and  take  the  title  thereto  in  his  own  name ;  that 
the  directors,  through  a  long  period  of  time,  were  culpably 
negligent  in  the  management  of  the  affairs  of  the  bank, 
thereby  permitting  its  assets  to  be  dissipated  and  lost,  caus- 
ing the  insolvency  which  rendered  the  assignment  for  the 
benefit  of  creditors  necessary,  and  which  caused  a  loss  to 
plaintiff  and  the  other  creditors,  of  fifty  per  cent,  of  their 
claims ;  that  such  creditors  have  no  remedy  for  the  wrongs 
stated,  6:xcept  by  this  action  against  the  defendants  as  di- 
rectors and  managers  of  the  corporation,  for  the  abuse  of 
their  trust.    The  complaint  further  stated  that  the  remain- 
ing assets  of  the  corporation  are  still  in  the  hands  of  Will- 
iam Plankinton,  as  assignee,  and  that  application  to  the 
corporation  or  its  oflQcers,  to  institute  the  action,  would  be 
useless. 
The  prayer  for  relief  is,  among  other  things,  that  judg- 
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merit  be  rendered  in  favor  of  the  plaintiff  and  all  creditors 
participating  with  him : 

(1)  That  defendants  are  severally  liable  for  the  deficiency 
of  assets  necessary  to  pay  such  creditors,  and  that  they  be 
adjudged  to  pay  the  entire  amount  of  snch  deficiency^  with 
the  costs  and  disbursements  of  this  action. 

(2)  That  an  accounting  be  had  to  determine  the  amount 
due  the  creditors  participating  in  this  action. 

(3)  That  upon  such  accounting  being  accomplished,  the 
defendants  pay  into  court,  or  to  a  receiver  appointed  for 
that  purpose,  the  amount  found  due  the  plaintiff  and  all  par- 
ticipating creditors. 

Defendant  Frederick  T.  Day  demurred  to  the  complaint 
upon  several  grounds,  upon  which  the  demurrer  was  sus- 
tained, because  no  cause  of  action  was  stated  against  him, 
and  further,  because  the  court  had  no  jurisdiction  of  the 
subject  of  the  action.    Plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  O.  J.  Cox^  attor- 
ney, and  Jf.  M,  JRiley^  of  counsel,  a  separate  brief  signed  by 
M.  M.  Riley  and  Moritz  Wittig^  Jr.,  of  counsel,  and  Mock, 
mieyj  Wittig  <&  Schim  and  O.  J.  Cax^  attorneys,  and  oral 
argument  by  Mr.  Wittig. 

[No  brief  on  file  for  the  respondent.] 

Marshall,  J.  The  above  statement,  without  adopting  the 
language  of  the  complaint,  sufficiently  shows  the  nature  of 
the  action  and  the  facts  alleged  in  support  of  it.  In  the 
briefs  of  counsel  the  complaint  is  treated  in  so  many  aspects 
that  it  is  difficult  to  determine  therefrom  what  the  pleader 
intended.  It  is  said  that  the  action  is  in  equity  for  an  ac- 
counting of  corporate  assets  negligently  lost;  that  it  is  an 
action  for  losses  to  the  creditors  by  mismanagement;  that 
it  is  an  action  for  damages;  that  it  is  an  action  to  enforce  a 
personal  liability  to  plaintiff  and  the  other  creditors;  that 
it  is  an  action  to  enforce  a  statutory  liability  of  the  directors 
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under  seos.  3223,  3224,  3227,  E.  S.  1878 ;  and  that  it  is  an 
action  for  misfeasance  of  officers  in  the  management  of  the 
affairs  of  the  defendant  bank,  and  to  compel  them  to  re- 
turn what  they  fraudulently  and  criminally  misappropri- 
ated. There  is  much  inconsistency  in  the  numerous  claims, 
but  looking  at  the  pleading  itself,  it  is  quite  clearly  an  effort 
to  invoke  the  jurisdiction  of  the  court  under  sees.  3237,  3239, 
E.  S.  1878,  which  provide  that  the  circuit  court  shall  have 
jurisdiction  over  directors,  managers,  trustees,  and  other 
officers  of  corporations,  to  compel  them  to  account  for  their 
official  conduct  in  the  management  and  disposition  of  the 
funds  and  property  committed  to  their  charge,  to  order  and 
compel  payment  by  them  to  the  corporation  whom  they  rep- 
resent, and  to  its  creditors,  of  all  sums  of  money,  and  of  the 
value  of  all  property  which  they  may  have  acquired  to  them- 
selves or  transferred  to  others,  or  may  have  lost  or  wasted 
by  any  violation  of  their  duties  as  such  directors,  managers, 
trustees,  or  other  officers;  and  to  set  aside  all  alienations  of 
property  made  by  the  directors,  trustees,  or  other  officers  of 
any  corporation,  contrary  to  the  provisions  of  law  or  for 
purposes  foreign  to  the  lawful  business  and  objects  of  such 
corporation,  in  cases  where  the  person  receiving  such  aliena- 
tion knew  the  purposes  for  which  it  was  made ;  and  that 
such  jurisdiction  may  be  exercised  in  an  action  prosecuted 
by  any  creditor. 

The  complaint  sets  forth  the  creditor  capacity  of  the 
plaintiff,  the  official  character  of  defendants  as  directors  of 
the  corporation,  and  facts  showing  that  the  assets  of  the 
corporation  were  largely  wasted  and  lost  through  the  cul- 
pable negligence  and  fraud  of  such  directors,  and  asks  that 
they  be  compelled  to  account  for  their  misconduct  by  re- 
storing such  lost  assets,  or  the  equivalent  thereof  in  money, 
sufQcient  to  satisfy  the  claims  of  the  participating  creditors. 
The  liability  of  the  directors  of  the  corporation  to  account, 
onder  such  circumstances,  is  not  statutoi*y,  so  the  complaint 
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does  not  come  under  sec,  3223,  R  S.  1878,  authorizing  a 
creditor  to  bring  an  action  to  enforce  such  liability.  Direct- 
ors are  liable  to  be  charged  as  trustees  of  property  fraudu- 
lently misapplied  or  wasted  by  them,  independent  of  any 
statute  on  the  subject,  but  the  dutj*^  of  enforcing  such  lia- 
bility is  in  the  managing  officers  of  the  corporation,  though 
it  may  be  performed  by  stockholders,  or  creditors,  or  possi- 
bly the  assignee,  or  successor  of  the  corporation,  when  the 
circumstances  are  such  as  to  make  that  necessary,  independ- 
ent of  any  statute  on  the  subject.  Sec.  3237,  K.  S.  1878, 
does  not  materially  add  to  the  jurisdiction  of  the  court;  that 
existed  under  its  general  equity  powers.  But  sec.  3239  goes 
further  and  provides  that  the  jurisdiction  shall  be  exercised 
in  an  action  prosecuted  by  any  creditor. 

It  follows  from  what  has  preceded  that  the  complaint  does 
not  state  a  cause  of  action  to  enforce  a  statutory  liability, 
nor  an  action  for  damages  for  the  fraud  alleged,  but  does 
state  facts  sufficient  to  constitute  a  cause  of  action  to  com- 
pel  the  defendants  to  account  for  assets  of  the  bank  lost 
through  their  wrongdoing, — not  account  to  the  plaintiff, 
or  plaintiff  and  his  associates,  for  their  benefit  solely,  but, 
under  the  circumstances  stated  in  the  complaint,  to  the  rep- 
resentative of  the  corporation,  that  is,  its  assignee  for  the 
benefit  of  creditors.  Plaintiff  and  those  participating  with 
him  in  this  action  have  no  right  to  have  the  assets  recov- 
ered, administered  for  their  benefit,  as  appears  to  be  the 
scheme  of  the  pleader,  but  the  restoration  must  be  to  the 
assignee,  either  directly  or  by  paynient  into  court,  to  be  ad- 
ministered by  him,  in  lieu  of  to  the  corporation,  for  the 
benefit  of  all  the  creditors. 

The  fact,  however,  that  the  relief  prayed  for  is  not  the 
proper  relief  on  the  facts  alleged,  does  not  militate  against 
the  sufficiency  of  the  complaint,  since  the  facts  pleaded  con- 
stitute an  equitable  cause  of  action,  and  the  prayer  invokes^ 
the  same  jurisdiction.    The  right  to  maintain  the  action  oa- 
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the  facts  is  fully  covered  by  the  decision  of  this  court  in 
&)uth  Bend  Chilled  Flow  Co.  v.  George  C.  Cribh  Co.  97  Wis^ 
230. 

By  the  Court. —  The  order  appealed  from  is  reversed,  and 
the  cause  remanded  with  directions  to  overrule  the  demurrer, 
and  for  further  proceedings  according  to  law. 
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Tahr,  Appellant,  vs.  Joint  School  Disteiot  No.  2  of  the 
Towns  of  Pkinobton  and  St.  Maeib,  Respondent. . 

Mamh  gj^-^  April  Ig,  1898. 

Appeal:  Nomuit:  Building  eontrcust:  Liability  of  oumer  for  materiala: 

Condition  precedent:  Waiver, 

1.  Upon  the  trial  of  a  question  of  fact  hj  the  court  without  a  jury,  a 

nonsuit  is  never  proper  under  our  practice;  and  yet  if,  on  appeal 
in  such  a  case,  it  appears  that  the  plaintiff  entirely  failed  to  show- 
any  legal  demand  against  the  defendant,  the  judgment  of  nonsuit 
will  be  afSrmed. 

2.  Where  a  school  district,  in  a  contract  for  the  erection  of  a  school 

house,  agreed  with  the  contractor  to  pay  all  bills  for  materials 
upon  the  indorsement  of  such  contractor  in  the  form  of  an  order, 
and  such  payments  were  to  be  accepted  as  payments  on  the  con- 
tract, lield,  that  there  was  no  privity  of  contract  between  the 
school  district  and  the  furnisher  of  materials;  that  the  district 
had  assumed  no  obligation  to  pay  bills  for  materials  except  on  the 
order  of  the  contractor,  and  then  only  to  the  extent  of  the  con- 
tract price;  and  that  it  did  not,  by  making  advancements  to  such 
materialman  on  the  verbal  order  of  the  contractor  before  any  bill 
was  presented,  waive  the  requirements  of  the  contract,  or  give 
Buch  materialman  any  right  of  action  against  it. 

Appeal  from  a  judgment  of  the  circuit  court  for  Green 
Lake  county :  Geo.  W.  Bdrnell,  Circuit  Judge.    Affirmed. 

On  April  30,  1894,  defendant  and  one  Gustave  Krause  en- 
tered into  a  contract  by  which  the  latter  agreed  to  build  a 
school  house  for  the  defendant  for  the  sum  of  $9,215.    The 
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contract  contained,  among  other  things,  certain  provisions 
to  the  effect  that  the  school  district  should  pay  all  bills 
for  materials,  upon  the  order  of  Krause,  and,  when  so  paid, 
such  paj^ment  should  be  deemed  a  payment  of  so  much  of  the 
consideration  of  the  contract.  The  contractor  entered  into 
the  performance  of  his  engagement,  and  from  time  to  time 
purchased  building  materials  from  the  plaintiff,  amounting 
in  all  to  the  sum  of  $2,822.82,  and  which  were  used  in  the 
construction  of  the  school  house.  During  the  progress  of 
the  work,  defendant  paid  plaintiff,  upon  the  verbal  order 
of  Krause,  $1,800,  and  his  account  was  reduced  in  various 
ways  until  the  balance  due  was  $854.10.  The  plaintiff 
brought  this  action  directly  against  the  school  district, 
claiming  that  it  was  liable  to  him  under  the  contract.  The 
action  was  tried  by  the  court  without  a  jury;  and,  after 
hearing  the  proofs,  the  court  made  an  order  dismissing  the 
action,  and  rendered  a  judgment  against  the  plaintiff  for 
costs.  No  findings  were  made  or  filed  by  the  trial  court. 
The  jplaintiff  appealed  from  the  judgment  against  him  for 
costs. 

Perry  Nishern^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Frank  E.  Clarkj 
attorney,  and  Thompson^  Harahaw  cfe  Thompaoriy  of  oouiisel, 
and  oral  argument  by  Mr.  Clark. 

Bardeen,  J.  The  proceedings  of  the  trial  court  were 
irregular.  Sec.  2863,  R.  S.  1878,  provides  that,  upon  a  trial 
of  a  question  of  fact  by  the  court,  the  judge  shall  give  a  de- 
cision in  writing,  stating  separately  (1)  the  facts  found  by 
him,  and  (2)  his  conclusions  of  law  thereon.  The  record 
shows  that,  after  plaintiff  rested  his  case,  the  defendant 
moved  for  a  nonsuit,  which  motion  was  granted,  and  there- 
upon an  order  was  entered  dismissing  the  action.  This  was 
clearly  against  settled  practice  and  the  requirements  of  the 
statute,  and,  except  for  the  fact  that  the  evidence  shows 
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that  plaintiff  has  no  cause  of  action,  wonid  necessitate  a  re- 
versal of  the  judgment.  It  seems  entirely  unnecessary  to 
state  that,  in  trials  by  the  court  without  a  jury,  a  nonsuit  is 
never  proper  under  our  practice. 

Notwithstanding  a  jury  had  been  waived  and  the  trial  had 
proceeded  before  the  court,  plaintiff's  counsel  has  argued  at 
some  length  that  the  nonsuit  should  not  have  been  granted, 
because  "  there  was  evidence  to  go  to  the  Jury  at  least  on 
the  question  as  to  whether  plaintiff  should  not  recover  part 
of  his  claim."    The  only  substantial  question  raised  by  the 
plaintiff's  contention  is  whether  there  was  such  a  waiver  of 
the  terms  of  the  building  contract,  under  the  circumstances 
in  proof,  as  to  render  the  defendant  liable  in  this  action. 
The  contract  contained  the  following  provisions:  "All  bills 
for  materials  used  in  and  about  said  building  shall  be  paid 
by  the  said  first  party  [school  district]  upon  the  indorsement 
of  second  party  [Krause],  which  indorsement  shall  be  an 
order  for  first  party  to  pay  the  same.    The  said  bills  shall 
be  retained  by  first  party,  upon  the  payment  of  which  it 
shall  take  and  hold  receipts  for  the  same.    .    .    .    All  re- 
ceipts taken  by  first  party  as  above,  either  for  the  payment 
of  materials  or  for  labor,  shall  be  accepted  by  said  second 
party  as  and  for  so  much  of  the  consideration  as  the  same 
shall  amount  to,  and  shall  be  deemed  to  be  the  actual  pay- 
ment of  so  much  of  the  consideration."    During  the  progress 
of  the  work,  upon  the  verbal  direction  of  Krause,  defendant 
paid  plaintiff  at  one  time  $1,000,  and  at  another  $800,  with- 
out any  bills  having  been  presented.    About  October  3d  or 
4tb,  plaintiff  made  out  a  bill  for  the  balance  due  him  at  that 
time  of  about  $656,  and  requested  defendant's  clerk  to  pay 
the  same,  but  payment  was  refused.    The  bill  was  not  in- 
dorsed by  Erause.    Plaintiff  continued  to  furnish  more  mate- 
rials, and  on  November  21st  made  out  a  statement  of  his 
account  (not  a  detailed  bill),  which  he  presented  to  the  clerk, 
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showing  a  balance  his  due  of  $854.10.  The  bill  was  not  in- 
dorsed or  approved  by  Krause.  On  the  same  day,  the  de- 
fendant and  Krause  settled  on  the  amount  due  under  the 
contract,  and  the  latter  was  paid  $23.78.  Later  Krause  made 
claim  for  extra  work,  and  on  December  10th  the  defendant 
admitted  that  he  was  entitled  to  $197.50  therefor,  and,  upon 
his  order,  paid  that  amount  to  other  parties  who  had  fur- 
nished materials  for  the  building.  On  December  11th,  the 
following  indorsement  was  written  on  the  back  of  the  plaint- 
iflPs  bill,  filed  November  21st :  "  Indorsed.  Gustave  Ej'ause." 
At  that  date  Krause  had  been  paid  in  full. 

Upon  this  state  of  facts  the  plaintiff  claims  the  right  to 
recover,  at  least,  the  amount  due  him  in  October,  when  be 
presented  his  bill  and  made  a  demand  from  the  clerk.  There 
was  no  privity  of  contract  between  plaintiff  and  defendant. 
The  provision  in  the  building  contract  that  defendant  should 
pay  bills  for  materials  furnished  was  for  the  benefi^t  of  Krause, 
and  defendant's  right  to  pay  the  same  as  a  payment  on  the 
contract  was  dependent  upon  Krause's  indorsement  on  the 
bills  in  the  form  of  an  order  to  pay  the  same.  The  fact  that 
defendant  made  advancements  to  plaintiff,  before  any  bill 
was  presented,  upon  the  verbal  direction  of  Krause,  is  in  no 
sense  a  w^aiver  of  the  requirements  of  the  contract.  It  was 
a  mere  gratuitous  accommodation,  outside  of  the  contract. 
The  school  district  assumed  no  obligation  to  pay  bills  for 
materials,  except  on  the  order  of  the  contractor,  and  then 
only  to  the  extent  of  the  contract  price.  This  provision  ift 
the  contract  did  not  inure  to  the  benefit  of  plaintiff  except 
upon  his  compliance  with  its  terms.  The  fact  that  he  sold 
building  materials  to  Krause,  which  went  into  the  schoot 
building,  gave  him  no  right  of  action  against  the  defendant, 
such  as  he  here  is  seeking  to  enforce.  He  does  not  claim  to 
have  sold  any  materials  or  done  any  act  to  his  prejudice  in 
reliance  upon  the  supposed  waiver.  No  principle  of  estoppel 
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<»n  be  inyoked  against  the  defendant.  The  plaintiff  having 
entirely  failed  to  show  any  legal  demand  against  the  defend- 
ant, be  cannot  complain  that  he  was  sent  out  of  court. 

JBy  the  Ciywrt. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Sasoh,  Respondent,  vs.  Koth,  Appellant. 

JESeetment:  Projection  of  roof. 

Where  R.  and  N.,  who  were  owners  of  adjoining  lots,  each  occupied 
up  to  the  division  line  between  them,  and  N.  built  a  bam  with  a 
foundation  resting  wholly  upon  his  own  land,  but  the  eaves  pro- 
jected and  overhung  that  line  some  ten  or  eleven  inches  and  the 
drip  therefrom  fell  upon  the  roof  of  It's  barn,  built  close  to  the 
same  line,  and  were  carried  thereby  so  as  to  fall  on  N/s  land,  and 
no  complaint  was  made  until  suit  brought,  and  no  damage  was 
proved,  held  that,  upon  these  facts,  R.  could  not  maintain  eject- 
ment for  such  projection  of  N.'s  roof  over  his  land. 

Appeal  from  a  judgment  of  the  circuit  court  for  Calumet 
•county:  Geo.  TV".  Burnell,  Circuit  Judge.     Reversed. 

The  facts  in  the  case  are  stated  in  the  opinion. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
James  Kirwarij  attorney,  and  L.  J.  Nash^  of  counsel. 

For  the  respondent  there  was  a  brief  by  J.  E,  McMullen^ 
attorney,  and  G,  E,  McMullen^  of  counsel,  and  oral  argument 
by  O.  jE  McMullen.  To  the  point  that  ejectment  would  lie 
for  the  projection  of  one  person's  eaves  over  another's  land, 
they  cited  Gilliam  v.  Birdy  8  Ired.  Law,  280;  Huggins  v. 
Ketchum^  4  Dev.  &  B.  Law,  415;  Childs  v.  Nelson^  69  Wis. 
125 ;  Stedman  v.  Smithy  92  Eng.  C.  L.  1,  and  other  cases  noted 
by  the  court. 
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Oassodat,  C.  J.    This  is  an  action  of  ejectment.    The  de- 
fendant answered  by  way  of  a  general  denial  and  adverse 
possession.    A  trial  by  jury  being  waived,  the  cause  was 
tried  by  the  court,  and  the  findings  of  the  court  are  to  the 
effect  that  block  4  of  the  village,  now  city,  of  Chilton,  was 
platted  in  1852,  and  consisted  of  lots  1,  2,  and  3  lying  in  the 
extreme  northern  portion  of  the  block,  which  was  of  irregu- 
lar shape,  and  another  large  and  irregular  lot,  called  the^ 
"Mill  Lot,"  adjoining  them  upon  the  south;  that  the  plaintiff 
owns  the  west  one-half  of  the  mill  lot,  which  is  immediately 
south  of  lot  3,  and  the  defendant  owns  lots  1,  2,  and  3 ;  that 
both  parties  claim  through  and  under  a  common  grantor  as- 
far  back  a^  1865 ;  that  at  that  time  stakes  designating  the 
corners  of  the  lots  and  the  division  line  between  lot  3  and 
the  mill  lot  were  still  standing,  and  were  pointed  out  to  the 
purchaser;  that  in  1869  the  original  plat  stakes  were  still 
standing  and  visible;  that  the  then  proprietors  of  lot  3  and 
the  mill  lot,  respectively,  participated  in  the  location  of  the 
line  between  the  two  lots,  and  built  a  line  fence  thereon ; 
that  the  same  was  then  treated  by  the  respective  proprie- 
tors as  the  division  fence  located  upon  the  true  line  between 
lot  3  and  the  mill  lot  until  1883,  when  the  then  proprietors 
conveyed  lots  1,  2,  and  3  to  the  defendant,  who  has  since 
occupied  up  to  such  line  fence  as  the  true  line;  that  in  1875 
the  respective  proprietors  dug  a  well  on  the  line  of  said 
fence,  each  paying  one  half  of  the  expense  of  its  construc- 
tion; that  in  1891  the  west  one-half  of  the  mill  lot  was  con- 
veyed to  the  plaintiff;  that  since  that  time  the  plaintiff  and 
defendant  have  used  the  well  in  common;  that  the  premises 
in  dispute  are  northerly  from  such  division  fence,  and  are  a 
part  of  lot  3,  and  not  a  part  of  the  mill  lot;  that  since  18H9 
the  defendant  and  his  grantors  have  held  and  occupied  ad- 
versely all  of  the  land  lying  northerly  from  the  division 
fence;  that  the  defendant  has  built  upon  lot  3  a  barn,  which 
stands  and  rests  wholly  upon  his  own  soil,  northerly  from 
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the  division  fence;  that  the  eaves  of  such  barn  did  project 
and  overhang  the  line  to  the  extent  of  ten  or  eleven  inches, 
bnt  that  the  drip  from  the  eaves  fell  upon  the  plaintiff's 
barn,  which  was  also  bailt  so  close  to  the  line  that  its  eaves, 
being  lower  down  than  the  eaves  of  the  defendant's  barn, 
received  and  receive  upon  the  northerly  slant  of  its  roof  the 
wat«r  dripping  from  the  eaves  of  the  defendant's  barn,  and 
cast  the  same,  together  with  all  that  falls  upon  its  north- 
erly slope,  back  northward  on  the  defendant's  land ;  that  no 
complaint  by  the  plaintiff  or  his  predecessors  or  grantors 
was  ever  made  to  the  defendant  on  account  of  the  projec- 
tion and  overhanging  of  the  eaves  of  the  defendant's  barn, 
and  no  evidence  was  given  as  to  damage,  if  any,  occasioned 
by  such  projection. 

As  conclusions  of  law  the  court  found,  in  effect,  that  such 
projection  of  the  eaves  of  the  defendant's  barn  constituted 
an  invasion  of  the  plaintiff's  rights  which  was  redressible  in 
an  action  of  ejectment;  that  the  plaintiff  was  entitled  to 
judgment  accordingly,  and  for  costs,  and  ordered  the  same 
to  be  entered.  From  the  judgment  so  entered  the  defend- 
ant brings  this  appeal. 

We  are  clearly  of  the  opinion  that  this  action  of  ejectment 
cannot  be  maintained  upon  the  facts  found  by  the  trial  court. 
Certainly,  the  cases  in  this  court  do  not  authorize  a  recovery 
in  such  a  case.  McCourt  v.  Eckstein^  22  Wis.  153;  Zander 
V.  Valentine  Blatz  Brewing  Co.  89  Wis.  164;  8.  C.  95  Wis. 
162.  This  last  case,  in  line  with  the  first,  held,  in  effect,  that 
"an  intrusion  by  one  lot  owner  of  his  foundation  wall  upon 
the  land  of  the  adjoining  owner,  without  permission,  is  a 
trespass,  and  may  be  treated  as  a  disseisin ;  but,  if  the  owner 
of  the  land  so  intruded  upon  extends  his  own  building  to  his 
line,  and  rests  it  upon  such  wall,  and  occupies  the  same  con- 
tinuously, he  thereby  elects  to  treat  the  intrusion  as  a  mere 
trespass,  and  cannot  maintain  ejectment  therefor."  While 
it  is  found  hi  the  case  at  bar  that  the  eaves  of  the  defend* 
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ant's  barn  projected  ten  or  eleven  inches  oyer  the  line,  yet  it 
was  also  found  that  the  eaves  of  the  plaintiffs  barn  projected 
under  the  eaves  of  the  defendant's  barn  sufficiently  to  carry 
the  water  from  both  roofs  northward  onto  the  defendant's 
land.    There  is  no  dispute  but  that  each  party  owns  and  oc- 
cupies to  the  b'ne  mentioned.    The  only  dispute  is  as  to 
whether  the  plaintiff  can  maintain  ejectment  for  such  pro- 
jection of  the  eaves  of  the  defendant's  barn,  upon  the  facts 
found ;  in  other  words,  whether  the  plaintiff  can  thus  occupy 
his  premises  clear  to  his  line,  and  at  the  same  time  maintain 
ejectment  for  such  mere  intrusion.    And  we  must  hold  that 
he  cannot.  There  are  cases  holding  that  one  is  liable  in  eject- 
ment for  the  projection .  of  his  roof  over  another's  land. 
Ifurphy  V.  Bolger  Bros.  60  Vt.  723 ;  Sherry  v.  Frecking^  i 
Duer,  452.    In  others  it  is  held  that  such  action  cannot  be 
maintained.    Aiken  v.  Benedict^  39  Barb.  400;  Vroonum  v. 
Jackson^  6  Hun,  326.     See,  also,  LeprelZ  v.  .Eleineohmidty  112 
N.  T.  364,  where  the  question  was  left  undetermined;  Mar- 
rington  v.  Port  Huron,  86  Mich.  46;  S.  G.  13  L.  R  A.  664. 
It  is  unnecessary  to  determine  the  question  in  the  case 
at  bar. 

By  the  CowrL — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  direction  to  dismiss 
the  complaint. 

On  the  question  what  disseisin  wiU  support  ejectment^  including  cases 
of  projection  of  eaves,  see  note  to  Harrington  u  Port  Huron  (96  Mich. 
46),  in  18  L.  R.  A.  664— Bep. 
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KkopkEj  Appellant,  vs.  Germantown  Farmees'  Mutxtal  Insub- 
ANOB  Company  of  Germantown,  Washington  County, 
Wisconsin,  Kespondent. 

Marck  i4> — AprU  If,  1898. 

Evidence:  Instructions  as  to  weight  of  evidence:  Improper  remarks  by 

counsel:  New  triaL 

1.  The  plaintiff,  when  being  cross^za mined  by  defendants  counsel, 
was  proceeding  to  make  some  statement  not  called  for,  and  such 
counsel  interrupted  him,  insisting  upon  a  direct  answer  to  his 
question,  and  said  to  the  witness  in  the  presence  of  the  jury,  "You 
are  not  the  innocent  Abigail  you  pretend  to  be,"  adding,  *'  I  can 
tell  about  the  old  man  for  a  good  many  years,  •  .  .  that  party 
is  not  an  innocent  party  in  court"  Held  that,  though  such  re- 
marks were  highly  improper  and  out  of  order,  yet  they  were  not  a 
sufficient  cause  for  reversing  a  judgment  for  the  defendant 

%  Upon  the  trial  of  the  issue  whether  the  plaintiff  intentionally  set 
fire  to  the  buildings  insured  by  the  policy  sued  on,  held,  that  a 
question  asked  of  the  plaintiff,  for  the  avowed  purpose  of  showing 
absence  of  motive  to  set  such  fire,  as  to  whether  he  lost  any  money 
in  the  building,  was  properly  excluded,  in  the  absence  of  an  offer 
or  attempt  to  show  that  any  such  considerable  sum  as  might  affect 
his  motives  was  lost  there. 

8.  An  appellant  who  voluntarily  brought  improper  evidence  into  a 
case  caYinot  urge  the  admission  thereof  as  ground  of  error. 

1  Where  the  defense  set  up  in  an  action  upon  an  insurance  policy  was 
that  the  plaintiff  intentionally  set  fire  to  the  insured  premises,  the 
court  instructed  the  jury  to  the  effect  that  the  presumption  of  in- 
nocence existed  until  the  jury  were  satisfied  by  the  preponderance 
of  evidence  of  the  plaintiff's  guilt,  and  repeated  several  times  that 
the  case  was  to  be  decided  upon  the  preponderance  of  evidence, 
which  he  defined  as  that  which  weighs  most  Held,  that  it  was  not 
error  to  refuse  to  add  to  such  instruction  that  "there  is  no  pre- 
ponderance unless  the  testimony  adduced  is  sufficient  to  overcome 
the  presumption  of  innocence." 

C  A  nejw  trial  will  not  be  granted  on  the  ground  of  newly-discovered 
evidence  if  that  is  merely  cumulative  or  impeaching. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  BuENELL,  Circuit  Judge.     Affirmed. 
Vol.  W  — 19 
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This  is  an  action  upon  a  standard  policy  of  insurance 
issued  by  the  defendant  to  the  plaintiff,  and  covering  the 
plaintiff's  bouse  and  other  buildings,  and  also  his  personal 
property;  the  buildings  being  insured  for  $1,850,  and  the 
personal  property  for  $1,000.  The  entire  property  was  de- 
stroyed by  fire  July  7,  1896,  during  the  term  of  the  policy. 
There  is  no  question  raised  as  to  the  sufficiency  of  the  com- 
plaint. The  defenses  relied  upon  were  that  the  plaintiff  was 
guilty  of  fraud  and  false  swearing  in  making  out  his  proofs 
of  loss,  and  that  he  intentionally  set  fire  to  the  buildings. 
After  the  evidence  was  in,  a  special  verdict,  consisting  of 
the  following  questions,  was  submitted  to  the  jury:  "First. 
Was  the  plaintiff  guilty  of  fraud  in  making  out  his  proofs 
of  loss  as  to  the  personal  property  insured?  Second.  Was 
the  plaintiff  guilty  of  intentional  false  swearing  in  making 
out  his  proofs  of  loss  as  to  the  personal  property  insured? 
Third.  What  was  the  value  of  the  personal  property  insured 
and  destroyed  by  fire!  Fourth.  Did  the  plaintiff  intention- 
ally set  the  fire  by  which  the  dwelling  house  and  other  in- 
sured property  was  burned  ? " 

After  being  out  a  considerable  time,  the  jury  returned 
into  court,  and  handed  to  the  court  the  following  communi- 
cation :  "  If  the  plaintiff  set  the  fire,  or  knowingly  caused  it 
to  be  set,  could  we  answer  the  fourth  question  *  Yes '  or 
*No'?"  Thereupon  the  court  instructed  the  jury  as  fol- 
lows, to  which  due  exception  was  taken : 

"  The  rule  of  law  is  that  what  a  man  does  by  another,  or 
by  an  authorized  agent,  he  does  by  himself;  that  is,  if  I 
authorize  and  direct  a  man  to  do  a  certain  thing  for  me,  it 
is  precisely  the  same  in  law  as  if  I  did  it  myself.  So,  if  you 
find  the  plaintiff  directed  and  authorized  some  one  to  set 
this  fire,  it  is  the  same  thing  as  if  he  did  it  himself.  If  there 
is  no  further  information,  you  may  retire. 

^^  Question.  What  do  you  wish  to  be  instructed  further? 
Answer.  About  the  weight  of  evidence.  Question,  Prepon- 
derance of  evidence?    Answer.  Preponderance  of  evidence. 
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"Preponderance  of  evidence,  I  told  you,  meant  this:  I 
told  yon  that,  to  determine  the  question  in  this  case  by  the 
preponderance  of  the  evidence,  the  preponderance  of  the 
evidence  meant  you  are  to  put  all  the  evidence  of  the  plaint- 
iff on  one  side  of  the  scale,  and  you  are  to  put  all  the  evi- 
dence in  favor  of  the  defendant  on  the  other  side  of  the  scale, 
and  which  ever  side  makes  down  weight  had  the  preponder- 
ance of  the  evidence.  ]N'ow,  evidence  is  what  convinces  a 
man  of  the  truth.  If  a  witness  swears  to  something  you  do 
not  believe  to  be  true,  that  is  testimony,  and  not  evidence. 
If  a  witness  says  something  you  are  satisfied,  in  your  sound 
judgment,  is  not  the  truth,  then  you  are  entitled  to  disregard 
it;  and  I  told  you  it  is  for  you  to  determine  how  much 
weight  shall  be  given  to  testimony  of  any  witness.  It  is  for 
you  to  determine,  in  case  of  a  conflict  of  evidence,  what 
witness  tells  the  truth,  and  where  the  truth  lies.  You  are 
not  to  determine  it  arbitrarily  or  through  prejudice,  but 
weigh  it  over  carefully  and  consider  it  carefully,  and  take 
into  consideration  all  the  circumstances, —  all  the  evidence 
in  the  case;  and  then  it  is  for  you  to  determine  what  the 
truth  is,  and  how  much  weight,  or  how  little,  you  should  give 
to  any  witness. 

"  By  a  juryman:  If  the  jury  agree  that  not  any  of  the 
evidence  be  truthful,  how  are  we  to  decide?  If  we  should 
decide  not  any  of  the  evidence  furnished  proof,  how  are  we 
to  decide?  By  the  court:  That  is  rather  a  queer  question. 
That  seems  to  me,  you  would  not  believe  anybody  that 
has  testified  on  either  side.  The  presumption  is  there  is 
some  truth  in  this  case,  and  some  evidence,  or  something 
like  that;  and  it  would  be  a  very  remarkable  case  where 
the  jury  would  be  justified  in  believing  nobody  that  testified 
in  the  case,  whatever.  I  don't  think  I  have  anything  fur- 
ther to  say  upon  that  question.  But  there  may  be  one 
other  point,  perhaps,  that  some  of  the  jurors  had  in  their 
mind.     I  told  yon  in  criminal  cases  the  rule  was,  in  order  to 
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find  a  man  guilty,  you  must  find  beyond  a  reasonable  doubt; 
but  this  is  different  from  a  criminal  action.  This  is  a  civil 
action,  and  you  are  to  determine  whether  or  not  this  com- 
pany shall  pay  this  money;  and  in  this  case  you  are  only  to 
he  satisfied  from  the  prejponderance  of  the  evidence.  If  it 
come  to  a  criminal  action,  it  would  be  diflferent.  Then  you 
must  find  beyond  a  reasonable  doubt.  But  in  this  case  you 
are  only  to  be  satisfied  as  to  the  preponderance  of  the  evi- 
dence, because  it  is  only  a  civil  action  to  pay  mone}^  I 
told  you  also  that  a  man  is  presumed  to  be  innocent  until 
the  contrary  is  established.  In  this  case  the  plaintiff  would 
be  presumed  to  be  innocent  of  setting  the  fire  until  it  was 
established  by  the  preponderance  of  the  evidence  that  he 
did  set  it.  As  I  have  said,  it  is  only  necessary  to  satisfy 
you  hy  a  ^preponderance  of  the  evidence^  and  not  beyond  a 
reasonable  doubt.^^ 

The  jury  thereupon  returned  into  court  with  the  special 
verdict,  and  answered  the  first  two  questions,  "ls"o;"  the 
third  question  fixed  the  value  at  $750;  and  the  fourth  ques- 
tion, "Yes."  Upon  the  return  of  this  verdict  the  plaintiff 
moved  for  a  new  trial  upon  the  minutes  of  the  court,  for 
alleged  errors  in  the  admission  and  exclusion  of  evidence, 
and  in  the  charge  of  the  court,  and  in  the  submission  of  the 
special  verdict.  The  plaintiff  also  moved  for  a  new  trial 
upon  certain  affidavits,  which  were  claimed  to  disclose  newly- 
discovered  evidence.  These  motions  were  denied,  and  ex- 
ceptions taken;  and  a  judgment  was  rendered  dismissing 
the  complaint,  and  for  costs,  from  which  the  plaintiff  ap- 
peals. 

For  the  appellant  there  were  briefs  by  Sumey  Oellerich  cj& 
Jackson^  and  oral  argument  by  John  TF.  Hume.  They  con- 
tended that  the  judgment  should  be  reversed  for  the  impu- 
tation by  counsel  of  facts  not  pertinent  to  the  issue,  but 
calculated  to  prejudice  the  case.  Broion  v.  Swineford,  44 
Wis.  292;  Clink  v.  Ounn^  90  Mich,  135;  Amperse  v.  Flecken- 
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stein^  67  id.  247;  People  v.  Montague^  71  id.  447;  Rickabua 
V.  Gott,  61  id.  227;  Sasse  v,  StaU,  68  Wis.  630;  Turner  v. 
Muskegon,  M.  dk  F.  Co.  97  Mich.  166.  The  evidence  in  re- 
lation to  money  lost  in  the  fire  was  competent.  Farmeri 
MuL  F.  Ins.  Co.  V.  Cramptony  43  Mich.  421. 

For  the  respondent  there  was  a  brief  by  Fdker^  Stewart  & 
Felker^  and  oral  argument  by  F.  G.  Stewart. 

WiNSLOw,  J.    1.  The  first  error  alleged  is  with  regard  to 
certain  remarks  made  by  the  defendant's  attorney  upon  the 
cross-examination  of  the  plaintiff.    The  plaintiff  had  testified 
to  the  circumstances  of  the  fire  and  the  value  of  the  items 
of  property  destroyed,  and  upon  his  cross-examination  the 
following  colloquy  took  place :  Question.   "  What  were  those 
two  men  doing  while  that  fire  was  burning?"     [Referring 
to  two  men  who  helped  carry  out  the  housekeeper's  quilts 
and  blankets.]    Answer.    "They  helped  carry  out  the  house- 
keeper's beds,  and  two  boxes,  one  quilt,  two  blankets, —  and 
that's  all;  and  then  nobody  could  get  in.    It  didn't  take  two 
minutes  after  we  woke  up  that  the  kitchen  —  if  I  had  time 
enough  I  save — "    By  Mr.  Bouck:  "Answer  the  question. 
You  are  not  the  innocent  Abigail  you  pretend  to  be.    I  can 
tell  about  the  old  man  for  a  good  many  years."    By  Mr. 
Hume:  "I  object  to  that  statement  before  this  jury."    By 
Mr.  Bouck:  "Now  I  insist.     I  said  that  that  party  is  not  an 
innocent  party  in  court,  and  I  insist  he  answer  the  question." 
To  these  remarks,  counsel  for  plaintiff  then  and  there  duly 
excepted.     By  the  court:  "Just  answer  the  questions,  and 
stop.'*    To  which  remarks  of  the  court,  plaintiff  then  and 
there  duly  excepted.     We  shall  not  attempt  to  justify  the 
remarks  made.    They  were  clearly  out  of  order,  and  cannot 
be  defended.    Some  allowance,  however,  must  be  made  for 
the  natural  vehemence  of  counsel  in  an  action  which  is  hotly 
contested.     The  witness  was  plainly  proceeding  to  make 
statements  not  called  for  by  any  question,  and  the  very 
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natural  impuke  of  counsel  was  to  stop  him  and  call  him  to 
order.  While  we  cannot  approve  the  language  used,  still, 
considering  the  occasion  and  the  evident  attempt  of  the 
witness  to  inject  into  the  answer  matters  not  asked  about, 
we  are  not  able  to  say  that  it  should  be  regarded  as  rever- 
sible error.  It  is  entirely  different  from  the  language  used 
in  Sutton  v,  C,  St,  P.,  M.  dB  0.  H.  Co,  98  Wis.  167.  We  cannot 
reverse  a  judgment  for  every  improper  chance  remark  made 
by  counsel  in  tjie  course  of  a  heated  trial, —  especially  when 
made  under  the  provocation  offered  by  a  too  willing  witness. 

2.  Upon  rebuttal  the  plaintiff  was  recalled  by  his  own 
counsel,  and  asked  if  he  lost  any  money  which  was  in  the 
house  at  the  time  of  the  fire;  and  it  was  explained  by  coun- 
sel that  the  testimony  was  offered  simply  to  show  want  of 
motive  in  the  plaintiff  for  setting  the  fire.  This  evidence 
was  ruled  out,  upon  objection  by  the  defendant,  and  this 
ruling  is  alleged  as  error.  There  was  no  offer  to  show  that 
the  sum  alleged  to  have  been  lost  was  any  considerable  sum. 
It  may  not  have  been  more  than  $1.  Certainly  the  loss  of 
such  a  sum  could  cast  no  light  upon  the  question  of  motive, 
when  the  insurance  sought  to  be  recovered  was  $1,000.  If 
such  evidence  were  admissible  at  all  on  the  subject  of  mo- 
tive,—  which  is  not  decided, —  the  court  should  be  advised 
that  the  sum  alleged  to  have  been  lost  was  large  enough  to 
afford  reasonable  ground  for  an  argument  that  the  plaintiff 
would  not  willingly  lose  it  for  the  sake  of  recovering  the 
insurance.  Such  seems  to  have  been  the  case  in  Farmers^ 
Mut.  F,  Ins,  Co,  V,  Crainpton^  43  Mich.  421,  which  is  relied 
upon  by  the  appellant. 

3.  Error  is  claimed  because  the  court  allowed  the  defend- 
ant to  prove  that  a  former  house  standing  on  the  same  site 
burned  down  several  years  before  the  fire  in  question,  and 
while  the  plaintiff  was  occupying  it.  Examination  of  the 
record  shows  that  this  evidence  was  volunteered  by  the 
plaintiff.    It  appeared  upon  his  cross-examination  that  there 
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had  been  another  house  on  the  same  site  as  the  one  de- 
stroyed, and  the  plaintiff  was  then  asked  how  long  it  re- 
mained there,  to  which  he  replied,  "  Well,  that  burned  down 
the  second  year  I  was  there."  The  statement,  having  been 
brought  into  the  case  by  the  plaintiff  voluntarily,  is  not  a 
ground  of  error. 

4.  Errors  are  alleged  in  the  charge,  and  in  the  refusal  to 
give  certain  instructions  in  full  as  requested.  The  plaintiff 
requested  a  charge  to  the  effect  that  the  presumption  of  law 
is  that  all  persons  are  innocent  of  crime  until  their  guilt  is 
established  by  competent  proof,  and  that  the  burden  of 
bringing  this  proof  is  on  the  defendant;  that  you  must  be 
satisfied  by  a  preponderance  of  the  evidence  that  the  plaint- 
iff did  intentionally  set  the  fire;  and  that  there  is  no  pre- 
ponderance unless  the  testimony  adduced  is  sufficient  to 
overcome  the  presumption  of  innocence.  The  trial  judge 
gave  this  instruction  as  requested;  leaving  out,  however, 
the  last  clause.  W.e  do  not  see  that  the  last  clause  added 
anything  of  moment  to  the  general  effect  of  the  instruction. 
When  the  jury  were  told  that  the  presumption  of  innocence 
existed  until  they  were  satisfied  by  the  preponderance  of 
the  evidence  of  the  plaintiff's  guilt,  the  whole  question  was 
covered. 

But  it  is  said  that  there  was  affirmative  error  in  the 
charge  upon  the  subject  of  the  preponderance  of  the  evi- 
dence. The  court  told  the  jury  in  his  original  charge,  as 
well  as  in  the  supplemental  instructions,  that  the  case  was 
to  be  decided  upon  the  preponderance  of  the  evidence,  and 
that " preponderance  of  evidence"  meant  putting  all  the 
plaintiff's  testimony  on  one  side,  and  all  the  defendant's  tes- 
timony on  the  other  side,  of  the  scale,  and  the  side  of  the 
scale  which  makes  down  weight  has  the  preponderance.  In 
immediate  connection  with  this  instruction,  however,  the 
ooart  told  the  jury  twice  in  the  original  charge,  and  twice 
at  least  in  the  supplemental  instructions,  that  they  must  be 
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satisfied  by  the  preponderance  of  the  evidence  that  the 
plaintiff  set  fire  to  the  house.  The  general  effect  of  the 
charge  on  this  subject  is  very  much  the  same  as  that  given 
in  Currcm  v.  A.  H.  Stange  Co.  98  Wis.  599,  and  what  is 
there  said  is  applicable  here.  If  the  court  had  simply 
charged  that  they  were  to  find  a  verdict  on  the  preponder- 
ance of  the  evidence,  it  would  have  been  misleading,  under 
the  cases  cited  in  the  Curran  Case;  but  when  he  added  to 
his  definition  of  "  preponderance "  the  definite  statement, 
several  times  repeated,  that  they  must  be  satisfied  from  the 
preponderance  of  the  evidence  before  they  could  find  the 
plaintiff  guilty  of  arson,  the  charge  was  not  erroneous. 
This  is  not  a  case  where  an  erroneous  proposition  is  laid 
down  in  one  part  of  the  charge,  and  a  correct  contradictory 
proposition  in  another.  It  has  often  been  held  in  such  cases 
that  the  latter  will  not  correct  the  former.  The  charge 
here,  to  the  effect  that  "  preponderance  of  evidence  "  means 
that  evidence  which  weighs  the  most,  is  correct,  as  far  as  it 
goes.  It  would  be  misleading  if  it  stopped  there.  But 
when,  in  addition,  it  is  stated  that  it  must  be  such  a  pre- 
ponderance as  satisfies  the  jury,  no  reasonable  objection  can 
be  made  to  it. 

Other  criticisms  are  made  of  the  charge,  but  it  is  not 
deemed  necessary  to  state  them  particularly.  While  the 
charge  is  not  exactly  a  model  in  all  respects,  we  discover  no 
reversible  error  in  it. 

5.  The  alleged  newly-discovered  evidence  was  either  cumu- 
lative or  impeaching.  A  new  trial  will  not  be  granted  upon 
such  evidence. 

By  the  Court — Judgment  affirmed. 
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another,  Appellants. 

March  S6 — April  IS,  1898. 

Appeal:  Verdict  supported  by  evidence 

The  ruling  of  the  trial  court  in  refusing  to  set  aside  a  verdict  as  not 
being  warranted  by  the  evidence  cannot  be  disturbed  on  appeal  if 
there  is  any  credible  evidence  to  support  it 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county :  Geo.  W.  Bunnell,  Circuit  Judge.    Affirmed, 

Action  to  recover  on  four  causes  of  action,  one  only  being 
contested,  which  was  on  an  account  stated,  for  $887.  The 
sole  issue  tried  was  whether  the  account  was  stated  and  set- 
tled between  the  parties  as  alleged.  The  verdict  was  for 
the  plaintiff.  There  was  a  motion  to  set  the  verdict  aside 
and  for  a  new  trial,  which  was  denied,  and  the  ruling  duly 
excepted  to.  The  judgment  was  rendered  in  plaintiff's  favor 
and  defendants  appealed. 

For  the  appellants  there  was  a  brief  by  Freeman  dk  Free- 
man^ and  oral  argument  by  James  Freeman. 

For  the  respondent  there  was  a  brief  by  Thompson^  liar- 
shaw  cfe  Thompson^  and  oral  argument  by  J.  C.  Thompson. 

Marshall,  J.  The  sole  question  presented  is  whether  the 
trial  court  erred  in  refusing  to  set  aside  the  verdict  of  the 
jury  as  not  warranted  by  the  evidence.  The  rule  that 
the  determination  of  the  trial  court  on  such  a  question  can- 
not be  disturbed  on  appeal,  if  there  is  any  credible  evidence 
to  support  the  finding  of  the  jury,  is  too  familiar  to  justify 
a  discussion  of  it  at  this  time.  Testing  the  verdict  by  tha 
record,  in  the  light  of  such  rule,  we  are  unable  to  discover 
any  "warrant  for  a  reversal  of  the  judgment. 

^y  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Wardek,  Bushnell  &  Glessner  Company,  Bespondent,  vs. 

Angell  and  another,  Appellants. 

March  £6— April  IJ?,  1898. 
Account  stated:  Appeal:  Verdict  siistained:  Harmless  error, 

1.  Where,  in  an  action  upon  an  account  stated,  the  question  whether 
there  was  an  account  stated  was  submitted  to  the  jury  and  was 
found  by  them  in  the  afiQrmative,  and  the  plaintiff^s  recovery  was 
wholly  based  thereon,  held,  that  the  admission  of  evidence  of  an 
open  account  from  which  the  statement  was  made  up,  if  error  at 
all,  was  not  prejudicial,  nor  ground  for  reversal 

%  The  refusal  of  the  trial  court  to  set  aside  a  verdict  for  want  of  evi- 
dence and  grant  a  new  trial  will  not  be  disturbed  on  appeal  if 
there  was  credible  evidence  to  support  such  verdict. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county :  Geo.  W.  Bubnell,  Circuit  Judge.    Affirmed. 

Action  to  recover  on  five  causes  of  action,  onlj'  one  of 
which  was  contested,  that  being  for  $441.78  on  an  account 
stated,  for  goods  feold  and  delivered  to  the  defendants.  The 
answer  admitted  the  delivery  of  the  goods,  but  denied  the 
sale  of  them  as  alleged,  and  denied  the  settlement  and  state- 
ment of  the  account.  The  answer  further  denied  that  there 
was  anything  due  on  such  cause  of  action.  The  jury  found 
specially  that  the  parties  made  a  settlement  and  statement 
of  the  account  between  them  before  the  commencement  of 
the  action,  as  alleged,  and  that  the  amount  agreed  upon  was 
$441.78.  Judgment  was  rendered  on  the  verdict  and  defend- 
ants appealed. 

For  the  appellants  there  was  a  brief  by  Freeman  cfe  Freer 
many  and  oral  argument  by  James  Freeman.  To  the  point 
that  an  account  stated  changed  the  nature  of  the  debt,  and 
evidence  of  an  open  account  was  inadmissible,  they  cited 
Shrewsbury  v.  Tvfts,  41  W.  Va.  212,  224;  Tully  v.  Felion, 
177  Pa.  St.  344;  Stenion  v.  Jerome^  64  N.  T.  480;  Bass  v. 
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Bass^  8  Pick.  187;  2  Greenl.  Ev.  128;  LocJcwoodv,  Thomey 
18  K  T.  288,  299;  Holmes  v.  D'Camp,  1  Johns.  86. 

For  the  respondent  there  was  a  brief  by  Thompson^  Har- 
shaw  <&  Thompson^  and  oral  argunfent  by  J.  C.  Thompson. 

Marshall,  J.  The  first  contention  is  that  the  trial  court 
erred  in  admitting  evidence  to  prove  an  open  account,  the 
cause  of  action  being  on  an  account  stated.  No  particular 
evidence  is  pointed  out  in  the  brief  of  counsel  as  having  been 
so  improperly  admitted,  and  we  have  not  been  able  to  dis- 
cover any  by  an  examination  of  the  record.  But  if  such 
evidence  was  admitted,  defendants  were  in  no  wise  preju- 
diced, because  the  court  submitted  the  case  to  the  jury  to 
find  whether  there  was  an  account  stated  between  the  par- 
ties as  alleged,  and  the  recovery  was  on  that  ground  solely. 
Therefore,  if  evidence  to  prove  the  existence  of  the  indebt- 
edness which  was  adjusted  between  the  parties  was  unnec- 
essarily introduced,  if  error  at  all,  it  was  not  prejudicial 
error;  therefore  no  ground  for  a  reversal  of  the  judgment. 
R.  S.  1878,  sec.  2829;  Jackson  v.  State,  91  Wis.  253;  Olson 
V.  Solvesouy  71  Wis.  663. 

It  is  further  assigned  as  error  that  the  evidence  was  not 
fiuflScient  to  warrant  the  finding  of  the  jury  that  there  Avas 
an  account  stated  between  the  parties.  It  does  not  appear 
to  be  advisable  to  discuss  here  so  simple  a  matter  as  what 
the  requisites  of  such  an  account  are.  That  was  fully  and 
clearly  explained  to  the  jury  by  the  trial  court,  and  though 
some  exceptions  were  taken  to  the  instructions,  no  such  ex- 
ceptions were  argued  in  the  brief,  and  an  examination  of  the 
charge  satisfies  us  that  it  is  free  from  error.  There  was 
considerable  evidence  on  the  question,  certainly  enough  to 
form  a  legitimate  basis  for  the  finding  made  by  the  jury,  so 
we  are  unable  to  say  there  was  no  credible  evidence  in  sup- 
port of  it.    Hence  the  ruling  of  the  trial  court,  refusing  to 
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set  the  verdict  aside  on  that  ground  and  grant  a  new  trials 
cannot  be  disturbed. 

The  foregoing  covers  all  the  questions  of  sufficient  impor- 
tance to  warrant  any  mention  of  them  in  this  opinion. 

By  tJie  Court — Judgment  affirmed. 
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Schmidt,  Administratrix  (Staeffleb,  Administrator,  Appel- 
lant), vs,  Mbnasha.  Woodenwabb  Company,  Bespondent. 

March  H — April  IS,  1898. 
Action  for  causing  death:  Survival  of  right  of  action. 

1.  The  right  of  action  given  by  sees.  4255,  4256,  B.  &  1878,  to  certain 
beneficiaries  therein  named  is  personal,  and  the  damages  are  lim- 
ited to  a  mere  indemnity  for  the  pecuniary  injury  resulting  there- 
from to  such  beneficiary,  and  the  action  therefor  does  not  survive 
the  death  of  such  beneficiary,  but  abates  upon  his  death  and  can- 
not be  revived  in  favor  of  his  administrator. 

2l  The  right  of  a  widow  under  that  statute  is  not  a  vested  property 
right  and  does  not  survive  to  her  heirs  under  sec.  4253,  R.  S.  1878. 

Appeal  from  an  order  of  the  circuit  court  for  Winnebago 
county :  Geo.  W.  Bubnbll,  Circuit  Judge.    Affirmed. 

In  July,  1894,  one  Christ  Schmidt  was  killed  by  an  ex- 
plosion in  defendant's  factory,  under  circumstances  alleged 
to  be  such  as  to  render  it  liable  therefor.  Afterwards  his 
widow  was  appointed  administratrix  of  his  estate,  and  com- 
menced this  action  to  recover  damages,  under  the  statute, 
for  her  husband's  death.  Pending  the  action,  she  married 
one  C.  W.  Staeffler^  by  whom  she  had  one  child  now  living. 
On  December  28, 1896,  the  widow  died.  Staeffler  was  ap- 
pointed the  administrator  of  her  estate,  and  of  her  former 
husband's  estate,  and  upon  proper  petition  seeks  to  have 
this  action  revived  in  his  name  as  administrator  of  the  two 
estates,  and  asks  leave  to  file  a  new  complaint.    The  court 
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denied  his  petition,  and  struck  his  supplemental  complaint 
from  the  files.  Staeffler^  feeling  aggrieved,  appeals  from  the 
order  thus  entered. 

For  the  appellant  there  was  a  brief  by  J.  G.  Kerwin^  and 
oral  argument  by  T.  Z.  GUI.  They  argued,  among  other 
things,  that  the  action  given  by  the  statute  becomes  as  to 
the  beneficiary  a  vested  property  right  and  descends  to  her 
heirs.  It  survives  under  sec.  4253,  R.  S.  1878,  as  being  for 
"  other  damage  to  the  person ; "  also  under  sec.  3252,  R.  S. 
1878,  as  being  one  done  to  property  rights  or  interests.  Quin 
V.  Moore,  15  N.  T.  432;  Potter  v.  G.  c&  If.  W.  JR.  Go.  21  Wis. 
372;  Gaatello  v.  Landwehr,  28  id.  532;  Lawson  v.  (7.,  St.  P., 
M.  cj&  O.  JR.  Go.  64  id.  447;  Tuteur  v.  G.  A  If.  W.  JR.  Go.  77 
id.  503;  Lehmann  v.  Farwell,  95  id.  185;  Norton  v.  Sewall, 
106  Mass.  143;  Gutter  v.  Samlen,  147  id.  471;  Mason  v. 
U.  P.  R.  Go.  44  Am.  &  Eng.  R.  Oas.  449. 

For  the  respondent  there  was  a  brief  by  Felker^  Stewart  <& 
FelkeTy  and  oral  argument  by  F.  G.  Stewart. 

Baedeen,  J.    Under  the  common  law,  the'  right  to  prose- 
cute the  defendant  for  its  alleged  negligence  in  causing  the 
death  of  Schmidt  did  not  survive.    But  the  wisdom  of  the 
legislature  has  provided  that  the  offending  party  shall  not 
-escape  responsibility.    Sees.  4255,  4256,  R.  S.  1378,  give  a 
new  action,  in  this  case,  to  the  widow,  and  a  right  to  recover 
such  damages  as  the  jury  may  deem  fair  and  just  in  refer- 
ence to  the  pecuniary  loss  to  her  resulting  from  such  death. 
The  damages  that  could  be  recovered  are  limited  to  a  mere 
indemnity  for  the  resulting  injury  to  the  widow.     Began  v. 
G.J  M.  ds  St.  P.  P.  Go.  51  Wis.  599 ;  Topping  v.  St.  Lawrence, 
S6  Wis.  526.     Such  damages  do  not  go  to  the  estate  of  the 
deceased,  but  to  the  beneficiary  named  in  the  statute.    Gores 
V.  Ch^aff,  77  Wis.  174.     The  theory  of  the  statute  as  inter- 
preted by  the  decisions  is  that  certain  beneficiaries  named 
therein,  who  have  sustained  an  injury  by  reason  of  the  wrong- 
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ful  death,  are  entitled  to  be  recompensed  for  the  actual  los$ 
sustained.  The  fact  that  certain  beneficiaries  named  therein 
take  to  the  exclusion  of  others  would  seem  to  indicate  that 
the  legislature  never  intended  that  the  provisions  should 
inure  to  the  benefit  of  persons  not  named  therein.  It  is  in 
harmony  with  this  construction  that  this  court  held  in  the 
Topping  Case  that  a  complaint  was  demurrable  that  did  not 
show  that  there  were  beneficiaries  in  existence  who  had  sus- 
tained some  pecuniary  injury  resulting  from  such  death. 
This  construction  is  emphasized  by  the  last  clause  of  sec. 
4266,  which  limits  the  recovery  to  such  sum,  not  exceeding 
$5,000,  as  the  jury  may  deem  fair  and  just  "in  reference  to 
the  pecuniary  injury  resulting  from  such  death  to  the  rela- 
tions of  the  deceased  specified  in  this  section."  The  right 
to  recovery,  therefore,  is  personal,  and  dependent  upon  pe- 
cuniary loss. 

Moreover,  the  action  must  be  brought  by  and  in  the  name 
of  the  personal  representatives  of  such  deceased  person. 
There  is  no  authority  for  its  maintenance  by  any  other  per- 
son. Here  the  petitioner  seeks  to  revive  this  action  in  his 
name  as  administrator  of  the  widow,  as  well  as  in  his  name 
as  administrator  of  the  estate  of  Christ  Schmidt.  The  in- 
congruity of  such  a  proceeding  is  seen  at  a  glance.  The 
situation  now  presented  is  that,  if  this  action  may  be  further 
prosecuted,  the  only  person  in  existence  entitled  to  the  re- 
covery is  the  infant  child  of  the  widow  by  her  second  hus- 
band. To  avoid  the  evident  incongruity  of  this  situation, 
counsel  argue  that  the  widow's  claim  became  a  vested  prop- 
erty right,  and  survives  to  her  heirs  under  sec.  4253.  This 
section  provides  that,  "in  addition  to  the  actions  which  sur- 
vive at  common  law,  the  following  shall  also  survive,  that  is 
to  say :  actions  for  the  recovery  of  personal  property  or  the 
unlawful  withholding  and  conversion  thereof,  actions  for 
assault  and  battery  or  false  imprisonment,  or  otJier  dofnage 
to  theperson^^  etc.  , 
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It  will  be  observed  that  this  action  is  not  prosecated  to  re- 
cover for  damages  to  the  person  of  the  deceased.  As  already 
stated,  it  can  only  be  maintained  for  the  recovery  of  such 
pecuniary  loss  as  the  widow  sustained,  and  cannot,  by  tji^e 
broadest  latitude  of  construction,  be  held  to  fall  under  the 
clause  "  or  other  damage  to  the  person,"  mentioned  in  the 
statute.  But  it  is  unnecessary  to  prolong  this  discussion. 
This  court  held  in  a  very  similar  case  that  upon  the  death  of 
the  real  party  in  interest  the  action  abated,  and  could  not, 
in  absence  of  a  statute  saving  the  right,  be  further  prose- 
cuted. Woodward  v.  C.  <&  If.  W.  B.  Co.  23  Wis.  400.  That 
case  is  decisive  of  this  appeal. 

By  the  Court —  The  order  of  the  circuit  court  is,  aflSrmed. 


Kellett,  Eespondent,  vs.  Eobib,  Appellant. 

March  ^6  —  April  le,  1898. 

Promise  to  marry,  release  of:  Excessive  damages* 

I.  Some  difficulty  having  arisen  to  prevent  the  marriage  of  the  par- 
ties who  were  engaged,  the  plaintiff  told  the  defendant  that  he 
need  not  marry  her  if  he  did  not  wish  to,  and  later  wrote  to  him, 
"If  you  desire  a  change,  take  it,  and  end  the  matter  right  here.*' 
The  defendant  thereupon  ceased  to  visit  the  plaintiff,  and,  with- 
out objection  on  her  part,  courted  and  married  another.  Heldl^ 
that  plaintiff  had  released  the  defendant  from  his  engagement. 

2l  a  verdict  for  $3,500  damages  for  a  breach  of  a  promise  of  marriage, 
a^^ainst  a  defendant  who  was  worth  only  $6,000,  held  to  be  so  ex- 
cessive as  to  show  passion  or  prejudice  on  the  part  of  the  jury. 

Ai»:pbal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Burnell,  Circuit  Judge.    Reversed. 
The  case  is  stated  in  the  opinion. 
Por  the  appellant  there  was  a  brief  by  Wesley  Molt  and 
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Felker^  Stewart  cfe  Felker^  and  oral  argument  by  F.  C.  Stew- 
art 

For  the  respondent  there  was  a  brief  by  Bouck  dB  SUton^ 
And  oral  argument  by  Gabe  Bouck. 

WiNSLow,  J.  This  is  an  action  for  breach  of  promise  of 
marriage,  and  the  plaintiff  has  obtained  a  judgment  for  dam- 
aged fixed  at  $3,500.  The  contract  of  marriage  was  admitted, 
but  the  defendant  claimed  that  there  was  a  subsequent  mut- 
ual release.  This  was  denied  by  the  plaintiff,  and  upon  this 
issue  the  case  was  tried. 

The  evidence  showed  that  the  parties  became  engaged 
August  30, 1890,  the  plaintiff  then  being  twenty  years  of 
age;  and  it  was  agreed  that  the  marriage  should  not  take 
place  for  three  years.     The  parties  were  farmers'  children, 
and  lived  with  their  parents  in  adjoining  towns  in  Winne- 
bago county,  about  a  mile  and  a  half  from  each  other.    After 
the  engagement,  the  defendant  frequently  called  upon  the 
plaintiff  until  December  17,  1893,  at  which  time  the  defend- 
ant claims  that  the  plaintiff  suggested  to  him  that,  as  long 
as  his  (defendant's)  people  were  opposed  to  the  match,  they 
should  separate  and  call  the  engagement  off,  and  that  he  as- 
sented to  this  proposition.     The  defendant  never  called  on 
the  plaintiff  after  this  time,  although  they  had  some  corre- 
spondence, which  is  in  the  record.     Soon  after  this  alleged 
conversation,  the  defendant  commenced  to  call  upon  another 
young  lady  in  the  neighborhood,  and  continued  to  pay  at- 
tention to  her  without  objection  on  the  part  of  the  plaintiff, 
until  he  was  married  to  her  in  December,  1895.    The  plaint- 
iff denied  positively  that  she  released  the  defendant  from 
the  engagement.     In  the  course  of  her  examination  as  a 
party  under  sec.  4096,  E.  S.  1878,  she  admitted  that  they  had 
a  conversation  in  December,  1893,  in  which  she  says,  "I  told 
him  if  he  did  not  want  to  marry  me,  of  course  he  could  suit 
himself;  but  he  said  he  was  marrying  me,  not  his  people,  and 
he  came  to  see  me  just  the  same."     The  evidence  showed 
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that  the  defendant  was  worth  about  $6,000,  composed  of  his 
interest  in  the  estates  of  his  father  and  grandfather,  both  of 
which  were  still  unsettled. 

Several  exceptions  to  rulings  upon  evidence  and  to  the 
<;harge  of  the  court  were  argued  by  the  appellant,  but,  as 
we  do  not  think  we  should  be  compelled  to  reverse  the  judg- 
ment on  account  of  them  alone,  we  shall  not  discuss  them, 
but  proceed  to  the  main  question,  namely,  whether  the  ver- 
dict is  contrary  to  the  evidence. 

Upon  this  question,  after  careful  consideration  of  all  the 
evidence,  and  especially  of  the  letters  written  by  the  plaint- 
iff after  the  alleged  release,  we  can  come  to  no  conclusion 
except  that  the  verdict  is  clearly  against  the  preponderance 
of  the  evidence.  These  letters  demonstrate  to  a  certainty 
that  something  of  a  serious  nature  had  interrupted  the  rela- 
tions of  the  parties  about  the  time  that  the  defendant  al- 
leges the  release  took  place.  No  explanation  as  to  what 
this  serious  event  was  is  offered,  except  the  defendant's  ex- 
planation of  a  release.  We  shall  not  give  the  letters  in  full, 
but  content  ourselves  with  some  extracts,  which  seem  to 
conclusively  establish  that  the  former  relationship  was  broken 
off,  and  that  marriage  was  no  longer  contemplated. 

In  a  letter  of  January  21,  1894,  she  says:  ^^Fred:  If  you 

<]esire  a  change,  why  take  it,  and  end  the  matter  right  here. 

As  I  said  previously,  I  cannot  count  second.    I  am  glad  of 

one  thing:  if  we  do  separate  forever,  you  can  always  think 

that  I  performed  my  duty  by  you  from  the  very  first  to  the 

last."    On  March  1,  1894,  she  wrote:   ^^Fred:  You  may 

think  it  queer  on  my  part  in  asking  you  to  come  and  see 

me,  after  what  has  happened.    I  would  never  do  so  if  it 

were  not  absolutely  necessary,  Fred;  that  you  know.     I 

know  it  will  cause  hard  feelings,  but  I  cannot  help  it.    You 

must  know,  and  the  sooner  the  better.     So  let  me  see  you 

SLS  soon  as  possible.    If  I  have  done  wrong  in  writing,  please 

forg-ive  me,  Fred;  it  is  for  your  and  my  welfare."     On 
Vol.99— 20 
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March  8, 1894,  she  wrote  again:  "I  just  want  you  to  come 
just  once,  and  risk  everything  to  oblige  me.  Tour  trouble 
is  as  nothing  compared  to  mine.  I  knew  you  were  in  towa 
Monday.  I  seen  your  horse,  and  some  way  I  felt  you  were 
there.  I  don't  feel  hard  toward  you  one  bit,  Fred,  You 
will  find  me  just  the  same.  I  am  not  fickle;  once  is  forever 
with  me;  so  don't  feel  bad  about  nothing.  You  shall  never 
suffer  through  me  again.  I  hope  the  day  may  come  when 
you  forget  that  you  ever  knew  me.  .  .  .  Now,  Fred^  if 
you  don't  want  to  come,  and  if  you  think  you  will  be  hap- 
pier by  staying  away,  why  I  will  try  and  bear  it." 

"When  the  plaintiff  said  to  the  defendant  in  her  letter  of 
January  21st,  "  If  you  desire  a  change,  take  it,  and  end  the 
matter  right  here,"  we  can  see  no  escape  from  the  conclu- 
sion that  it  was  an  offer  of  freedom  from  the  engagement; 
and  when  it  further  appears  that  the  defendant  acted  upon 
this  or  a  similar  offer,  and,  without  objection  from  the  plaint- 
iff but  with  her  knowledge,  courted  and  married  another 
woman,  it  must  be  considered  that  the  offer  was  accepted, 
and  that  the  plaintiff  has  become  bound  by  the  offer  and  its 
acceptance.  We  are  unable  to  underctand  how,  in  the  face 
of  this  evidence,  the  jury  could  have  found  that  there  was 
not  a  mutual  release  of  the  engagement. 

In  connection  with  this  unaccountable  verdict,  we  cannot 
refrain  from  saying  that  the  damages  awarded  are  grossly 
excessive,  and  that  we  should. feel  obliged  to  reverse  upon 
this  ground  in  any  event.    The  defendant's  estate  amounted 
to  about  $6,000,  and  there  are  no  circumstances  of  aggrava- 
tion in  the  case.     The  defendant  is  now  married,  and  to  give- 
considerably  more  than  half  of  his  property  as  damages  upon 
the  facts  appearing  here,  even  if  there  had  been  no  express 
release,  we  regard  as  out  of  the  bounds  of  reason.      The 
damages  are  so  far  excessive  as  to  show  passion,  if  not  per- 
versity, on  the  part  of  the  jury. 

By  the  Court — Judgment  reversed,  and  action  remanded 
for  a  new  triaL 
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Fulton,  Assignee,  Appellant,  vs.  Stevbns,  Eespondent. 
Samis,  Respondent,  vs.  Same,  Appellant. 

March  £6 — April  if,  1898. 

Mutual  life  insurance:  Forfeiture:  Nonpayment  of  assessments:  When 

liability  of  member  terminates. 

The  contract  of  membership  between  defendant  and  the  Wisconsin 
Odd  Fellows'  Mutual  Life  Insurance  Company  contained  a  promise 
on  the  part  of  the  former  to  pay  assessments,  made  according  to 
the  charter  and  by-laws  of  the  company,  which  provided,  in  sub- 
stance, as  follows:  Whenever  the  secretary  of  the  company  shall 
deem  it  necessary  to  replenish  the  policy  fund,  he  shall  make  an 
assessment  upon  the  members  of  the  company  by  the  entry  of  an 
order  in  a  book  to  be  kept  for  that  purpose.  Within  twenty  days 
thereafter  he  shall  notify  the  members  in  writing  of  such  assess- 
ments Each  member  shall  be  bound  by  the  notice  from  the  time 
of  its  deposit  in  the  post  office,  or  delivery  to,  or  the  leaving  of  it 
with,  him,  and  he  shall  thereby  become  liable  to  pay  the  assess- 
ment within  sixty  days  from  the  date  of  the  notice.  In  case  of  a 
failure  to  pay  any  such  assessment  within  such  time,  the  default- 
ing member  shall  forfeit  all  right  under  his  certificate,  and  the 
same  shall  be  void  as  to  the  company.  Defendant  failed  to  pay 
an  assessment  duly  levied  and  noticed  to  him,  within  the  time  re- 
quired as  aforesaid.  Other  assessments  were  made  and  duly  no- 
ticed before  the  expiration  of  such  time,  and  still  other  assessments 
vere  made  and  noticed  thereafter.    Held: 

(1)  That  the  making  of  the  assessment  and  giving  notice  thereof, 
to  replenish  the  policy  fund, —  not  the  death  of  the  member, — 
fixed  the  liability  of  the  defendant  under  his  contract 

(2)  That  he  is  liable  for  all  assessments  made  and  of  which  be 
wus  duly  notified  before  his  membership  ceased,  by  reason  of  fail- 
ure to  pay  an  assessment  within  sixty  days,  as  required  by  his 
contract,  but  not  for  the  assessments  made  thereafter. 

[Syllabus  by  Mabshall^  J.] 

Appeals  from  a  judgment  of  the  connty  court  of  Winne- 
bago county:  C.  D.  Cleveland,  Judge.    Affirmed. 

Action  to  recover  assessments  on  several  benefit  certifi- 
cates on  a  mutual  insurance  policy  issued  by  the  Wisconsin 
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Odd  Fellows'  Mutual  life  Insurance  Company.  The  judg- 
ment was  for  the  plaintiff  on  part  of  the  assessments,  and 
for  defendant  as  to  the  balance.  The  amount  involved  being 
under  $100,  the  questions  to  be  considered  appear  from  the 
certificate  of  the  trial  judge,  which  is,  in  substance,  as  fol- 
lows: 

(1)  June  15, 1881,  defendant  made  three  written  applica- 
tions for  membership  in  the  Wisconsin  Odd  Fellows'  Mutual 
Life  Insurance  Company,  plaintiff's  assignor,  each  contain- 
ing (a)  a  promise  that  the  applicant,  if  received,  would  punct- 
ually pay  all  assessments  for  which  he  should  become  liable, 
and  comply  with  the  by-laws,  rules,  and  regulations  of  the 
company,  and  such  as  should  thereafter  be  adopted  by  its 
board  of  directors;  (b)  a  stipulation  that  the  application 
should  form  the  basis  of  the  contract  with  the  company,  and 
that  any  neglect  to  pay  the  assessments  made  by  such  com- 
pany within  sixty  days  after  notice  thereof  should  vitiate 
the  certificate  of  membership  and  forfeit  all  rights  under  it, 
in  the  absence  of  a  reinstatement  of  the  applicant  to  mem- 
bership according  to  the  regulations  of  the  company. 

(2)  On  each  such  application  a  certificate  of  membership 
was  issued  to  the  defendant,  specifying,  among  other  things, 
that  it  was  issued  upon  the  payment  of  one  dollar,  and  in 
consideration  of  the  representations  made  in  the  application, 
which  was  made  a  part  of  such  certificate;  that  the  certifi- 
cate was  issued  and  accepted  with  the  express  understanding 
that  any  violation  of  any  agreement  made  in  the  application, 
by  the  assured,  should  render  such  certificate  void  and  of  no 
binding  force  upon  the  company  whatever. 

(3)  The  charter  of  the  company  contained,  among  other 
things,  substantially  the  following :  (a)  Whenever  the  amount 
in  the  policy  fund  shall  be  insufficient,  in  the  opinion  of  the 
secretary,  to  pay  outstanding  losses,  the  secretary  shall  make 
an  assessment  upon  the  members  of  the  company  to  replenish 
such  fund,  and  notify  them  thereof  in  the  manner  provided 
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in  tbe  by-laTTS^  and  every  such  member  shall  pay  to  the 
secretary  his  or  her  assessment,  Trithin  sixty  days  after  the 
date  of  notice  thereof,  and  if  any  member  shall  fail  in  that 
r^ard,  his  or  her  membership  shall  cease,  and  the  certificate 
thereof,  and  all  the  rights  under  it,  be  f orerer  forfeited ;  pro- 
yided,  howerer,  that  the  member  may  be  reinstated  and  the 
rights  nnder  the  certificate  reyived,  in  the  manner,  and  only 
in  the  manner,  provided  in  the  by-laws  and  sec.  12  of  the 
charter;  (b)  the  certificate  of  membership  shall  be  void  and 
of  no  binding  force  or  eflfect  upon  the  company,  and  ail  the 
rights  under  it  forfeited,  if  the  assured  shall  fail  to  pay  any 
assessment  made  upon  him  or  her,  within  sixty  days  after 
the  date  of  the  secretary's  notice  of  such  assessment. 

(4)  The  by-laws  of  the  company  contained  the  following 
provisions,  in  substance:  (a)  In  case  of  a  necessity  to  replen- 
ish the  policy  fund  by  an  assessment,  as  provided  in  the 
chartel*,  tbe  secretary  shall  enter  an  order  in  a  book  kept 
for  that  purpose,  to  the  effect  that,  the  amount  in  such  fund 
being  insufficient  in  the  opinion  of  the  secretary  to  pay  out- 
standing losses,  an  assessment  to  be  'known  as  assessment 

Hfo. ^  of  the  year ,  is  made  and  levied  upon  all  the 

members  of  the  company  to  replenish  such  fund ;  (b)  within 
twenty  days  after  the  entry  of  such  order  the  secretary 
shall  notify  all  members  thereof,  by  depositing  at  the  post 
oflSce  in  the  place  where  his  office  is  located,  written  or 
printed,  or  partly  written  and  partly  printed,  notices  of  such 
assessment  substantially  in  the  form  now  used  for  that  pur- 
pose, addressed  to  the  respective  members,  or  to  the  persons 
respectively  designated  by  them  in  writing,  filed  with  the 
secretary  as  their  agent  to  receive  notices  for  them,  or  by 
delivering  such  notice  to,  or  leaving  it  with,  the  person  so 
designated.    Each  member  shall  be  bound  by  the  notice 
from  the  time  of  its  deposit  in  tbe  post  office,  or  delivery 
tO)  or   the  leaving  of  it  with,  him  or  her,  and  shall  thereby 
become  liable  to  pay  the  assessment  to  the  secretary  within 
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sixty  days  of  the  date  of  the  notice,  and  in  case  of  failure 
so  to  do  by  any  member,  such  member  shall  forfeit  all  rights 
and  privileges  under  his  or  her  certificate  of  membership, 
and  such  certificate  shall  be  utterly  void  and  of  no  effect  on 
the  company ;  (c)  on  making  the  next  assessment  after  any 
member  shall  have  lapsed,  the  secretary  shall  mail  him  a 
notice,  together  with  a  request  for  reinstatement,  and  health 
statement,  as  follows: 

Notice  of  Lapse. 

"Milwaukee,  Wis., . 

«  To :  According  to  our  books  you  have  no  credit  lor 

assessment  No. ,  which  was  due  .    According  to 

our  charter  and  by-laws  your  certificate  has  lapsed.  It  is 
possible  that  it  is  an  oversight  in  you  or  a  mistake  with  us. 
Should  you  be  the  one  at  fault,  please  sign  the  Inclosed,  if 
in  good  health,  and  on  receipt  of  the  same  with  the  amount 
due,  receipt  will  be  forwarded." 

"Health  Statement. 

"  To  the  Wisconsin  Odd  Fellows'  Mutual  Life  Insurance 
Co. :  Having  been  insured  in  your  company  by  certificate 

No. ,  division ,  which  has  been  forfeited  by  reason 

of  nonpayment  of  assessments,  and  being  desirous  of  having 
the  same  restored  to  risk,  I  do  hereby  certify  and  affirm 
that  my  health  is  good,  and  that  I  accept  the  renewal  on 
the  express  condition,  that  if  the  certificate  is  restored,  the 
restoration  shall  be  void,  unless  I  am  at  this  time  in  good 
health." 

(5)  June  1, 1896,  and  June  15th,  July  1st,  August  Istj  and 
September  1st,  thereafter,  assessments  were  duly  levied  and 
notices  thereof  sent  to  the  defendant  in  accordance  with  the 
foregoing.  The  notice  was  in  the  following  form:  "You 
are  hereby  notified  that  the  policy  fund  being  insuflBcient 
to  pay  outstanding  losses,  an  assessment  to  be  known  as 
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No. ,  of  the  year ,  has  been  made  and  levied  upon 

all  the  members  of  the  company  to  replenish  such  fund,  and 
the  amount  of  your  assessment,  so  made  and  levied  in  divis- 
ions   ,  is ,  which,  as  provided  by  the  charter  and  by- 
laws, is  now  due  and  must,  under  penalty  of  forfeit,  be  paid 
to  the  secretary  or  local  agent  within  sixty  days  after  date 
of  notice.  We  have  received  notice  and  proof  of  death  of 
the  following  named  members  since  our  last  assessment." 
The  notice  further  contained  an  extract  from  sec.  12  of  the 
charter,  to  the  effect  that  every  certificate  shall  be  void  and 
of  no  effect  upon  the  company,  and  all  rights  under  it  be 
forfeited,  upon  failure  of  the  member  to  pay  assessments 
made  upon  him,  within  sixty  days  after  the  date  of  the  sec- 
retary's notice  thereof.  No  forfeitures  can  be  waived  other- 
wise than  by  written  statement  under  the  seal  of  the  com- 
pany, signed  by  the  secretary,  stating  in  plain  terms  that 
all  forfeitures  up  to  date  are  hereby  waived.  No  assessment 
notice  shall  be  mailed  to  any  member  in  arrears.  No  agent 
is  authorized  to  receive  assessments  after  due,  without  health 
certificate. 

(6)  Defendant  never  paid  any  of  the  assessments  mentioned. 

(7)  On  the  1st  day  of  September,  1896,  the  company  sent 
to  the  defendant  the  following  notice:  "According  to  our 
books  you  have  no  credit  for  assessment  No.  170,  171,  172, 
173,  w^hich  were  due  August  1st  and  July  15th.  According 
to  our  charter  and  by-laws  your  certificate  has  lapsed.  It 
is  possible  that  it  is  an  oversight  in  you,  or  a  mistake  with 
us.  Should  you  be  the  one  in  fault,  please  sign  the  inclosed, 
if  in  good  health,  and  on  receipt  of  the  same,  with  amount 
d«e,  receipt  will  be  forwarded."  A  form  for  health  certifi- 
cate and  request  for  restoration  was  inclosed. 

(8)  All  deaths  on  account  of  which  the  several  assessments 
were  made,  with  the  exception  of  three,  occurred  prior  to 
the  1st  day  of  August,  1896. 

^9)  The  company  never  reckoned  as  assets,  assessments 
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made  on  the  certificate  of  a  member  within  sixty  days  prior 
to  a  forfeiture  of  his  membership,  and  never  attempted  to 
collect  any  such  assessments^  unless  by  sending  notice  to 
members  similar  to  that  sent  defendant  September  1,  1896» 

(10)  During  the  course  of  the  company's  business,  prior  to 
the  assessments  in  question,  upwards  of  $12,569.98  was  paid 
by  members  whose  memberships  were  thereafter  forfeited. 
Notice  of  this  fact  was  given  to  members  in  the  twenty-third 
annual  report  of  the  directors,  which  stated  that  none  of  such 
members  retained  any  claim  upon  the  company. 

(11)  On  the  11th  day  of  February,  1897,  the  company  made 
an  assignment  for  the  benefit  of  creditors,  to  John  Z.  I^id- 
ton. 

The  questions  of  law  certified  on  the  foregoing  statements 
of  fact  are  as  follows : 

(1)  Was  plaintiff  entitled  to  judgment  as  rendered? 

(2)  Was  the  plaintiff,  upon  the  facts,  entitled  to  a  judg* 
ment  for  a  further  sum  of  $13.20,  the  amount  of  assessments 
176,  177,  178,  and  179? 

The  assessments  for  which  judgment  was  rendered  were 
those  made  for  death  losses  which  occurred  before  defendant 
defaulted  on  any  assessment,  and  made  before  the  forfeiture 
occurred.  The  assessments  for  which  judgment  was  refused 
amounted  to  $13.20,  and  were  mado  after  the  c^i^tifioate  was 
forfeited. 

For  the  plaintiff  there  were  briefs  by  QtuirleSy  Spence  dfe- 
Quarles,  attorneys,  and  Phillipa  (&  SickSj  of  counsel,  and  oral 
argument  by  George  Lines.  They  argued,  inter  alia^  that 
on  joining  the  company  the  defendant  became  by  contract 
bound  to  contribute  his  share  of  losses  occurring  during 
his  membership,  by  paying  the  assessments  made  there- 
for. His  liability  to  do  so  is  expressly  declared  in  the  char- 
ter and  by-laws.  ElUrhe  v.  Barney^  119  Mo.  632;  Niblack, 
Ben.  Soc.  &  Ace.  Ins.  §§  249,  308;  Clark  v.  Lekmcrn^  65 
111.  App.  238 ;  NeiD  Era  Life  Asso.  v.  Roseiter^  133  Pa.  St* 
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314;  McDonald  v.  Roas-Lewin^  29  Hun,  87;  Smith  v.  BowUy 
75  id.  231 ;  16  Am.  <fe  Eng.  Ency.  of  Law,  74.  It  is  th& 
happening  of  losses  during  his  membership  which  fixes  a 
member's  liability  to  assessments.  Seamans  v.  MiUera^  Mut. 
Ins.  Co.  90  Wis.  490;  Davis  v.  Shearer^  id.  250;  Davis  v. 
Parcher  <bJ.dS  A.  S.  Co.  82  id.  498 ;  Mutual  Bmefit  L.  Ins. 
Go.  V.  Jarvisj  22  Conn.  133 ;  Vanatta  v.  IV.  J.  Mut.  L.  Ins. 
Co.  81  ^N*.  J.  Eq.  15.  That  liability  continues  until  an  assess- 
ment has  been  made  to  cover  the  losses.  lonia^  E.  dk  B.F. 
M.  F.  Ins.  Co.  V.  OttOy  97  Mich.  622;  Ionia,  E.  dk  B.  F.  M. 
F.  Ins.  Co.  V.  Ionia  Circudt  Judge,  100  id.  606.  The  failure 
of  a  member  to  pay  his  assessment  within  the  time  limited, 
though  it  forfeits  his  rights,  does  not  relieve  him  from  any 
of  his  obligations.  May,  Ins.  §  553;  Stylow  v.  Wis.  0.  F. 
M.  L.  Ins.  Co.  69  Wis.  224.  Neither  withdrawal  nor  for- 
feiture will  relieve  him  from  liability  to  assessment  to  pay 
losses  which  occurred  before  such  withdrawal  or  forfeiture. 
Kom  V.  Mut.  Ass.  Soe.  6  Cranch,  192;  Senmans  v.  MiMers^ 
Mut.  Ins.  Co.  90  Wis.  490. 

F.  W.  Houghton,  for  the  defendant,  contended  that  the 
contract  of  a  member  was  only  in  the  alternative,  i.  e.  ta 
pay  assessments  or  to  forfeit  all  rights.  Niblack,  Ben.  Soc. 
§  248;  Chicago  Mut.  L.  I.  Abso.  v.  Hunt,  127  111.  257,  277;  In 
re  Protection  L.  Ins.  Co.  9  Biss.  188;  Rood  v.  Railway  P.  & 
F.  G.  M.  B.  Asso.  31  Fed.  Rep.  62;  Burden  v.  Mass.  S.  F. 
Asso.  147  Mass.  360,  370;  Fanner  v.  State,  69  Tex.  561; 
2  Bacon,  Ben.  Soc.  §  378 ;  JVewman  v.  Covenant  Mut.  Ben. 
Asso.  72  Iowa,  242.  The  society  could  not  receive  assess- 
ments after  a  membership  had  been  terminated  by  forfeiture 
without  violating  its  charter. 

Marshall,  J.  This  case  turns  on  the  meaning  of  the  in- 
surance contract.  It  must  go  without  question  that  if  the 
facts  were  such  as  to  permit  the  application  of  the  doctrine 
of  practical  construction,  or  estoppel  thereby,  the  defend- 
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ant  could  not  be  held  liable  for  any  of  the  assessments 
sought  to  be  recovered  in  this  case.     Such  would  be  the  re- 
sult of  following  the  uniform  course  of  the  administration  of 
the  affairs  of  the  insurance  company  by  its  officers,  from 
the  time  of  its  organization;  but  as  we  view  the  contract  of 
insurance,  its  provisions  are  clear  and  their  meaning  unmis- 
takable, therefore  such  meaning  must  be  taken  as  embody- 
ing the  intention  of  the  parties  at  the  inception  of  such 
contract,  and  that  intention  must  prevail.    The  familiar 
doctrine,  that  where  the  meaning  of  language  is  plain  courts 
must  hold  to  that,  and  not  go  outside  and  make  contracts 
for  parties  in  order  to  meet  difficulties  which  they  failed  to 
anticipate  and  provide  against,  is  of  universal  application. 
The  office  of  judicial  construction,  whether  resorted  to  in 
order  to  give  effect  to  practical  construction  or  otherwise, 
has  no  legitimate  purpose  other  than  to  carry  out  the  inten- 
tion of  the  parties,  which  they  sought  to  express  by  the  con- 
tract when  made.    Therefore,  after  all,  unless  such  inten- 
tion can  be  determined  from  the  contract  itself,  without 
violating  the  rules  of  language  or  of  law,  by  the  aid  of  the 
lights  proper  to  be  resorted  to  for  that  purpose,  including 
that  of  the  construction  the  parties  gave  to  the  contract 
when  that  is  proper  to  be  considered,  it  cannot  be  adopted 
and  judicially  carried  out  as  that  which  the  parties  had  in 
mind  at  the  outset.    So,  as  said  in  Travelers^  Ins.   Co.  t). 
Frickoy  94  Wis.  258,  in  effect,  unless  language  is  of  doubtful, 
ambiguous,  or  uncertain  meaning,  the  doctrine  of  practical 
construction  has  no  application.    Customary  disregard  of 
plain  language,  however  long  continued,  does  not  furnish  a 
rule  to  guide  judicial  construction. 

The  contract  in  question,  embraced  in  the  certificate,  the 
application  therefor,  and  the  by-laws  and  charter  of  the 
company,  contains  the  following  plain  provisions:  (1)  An 
absolute,  unconditional  promise  on  the  part  of  the  assured 
to  pay  all  assessments  for  which  he  may  become  liable^ 
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within  sixty  days  after  the  date  of  notice  thereof;  (2)  that 
when  it  shall  become  necessary  to  replenish  the  policy  fund, 
an  assessment  for  that  purpose  shall.be  made  on  all  the  mem- 
bers of  the  company;  (3)  that  each  member  shall  be  bound 
by  the  notice  from  the  time  of  its  deposit  in  the  post  office 
and  delivery  to  the  member,  as  provided  by  the  by-laws,  and 
he  shall  thereby  become  liable  to  pay  the  assessment  referred 
to  therein  within  sixty  days  after  the  date  thereof;  (4)  that 
in  case  of  failure  to  pay,  the  member  shall  forfeit  all  rights 
under  his  certificate  of  membership,  and  it  shall  be  no  longer 
binding  on  the  company. 

Now,  if  we  look  only  to  the  plain  language  of  the  provis- 
ions of  the  contract  specially  referred  to,  no  reasonable  con- 
troversy can  exist  but  that  the  parties  thereto  intended  that 
failure  to  pay  an  assessment  within  sixty  days  after  the  date 
of  notice  thereof,  given  as  required,  should  operate  to  termi- 
Bate  the  membership  of  the  defaulting  party,  but  leave  him 
legally  liable,  nevertheless,  for  the  assessment,  and  for  all 
other  assessments  as  well  regularly  made  and  noticed  to  him 
prior  to  such  termination.  That  is  all  expressed  in  words 
too  plain  to  require  interpretation  or  construction. 

It  must  not  be  overlooked  that  the  assured  did  not  agree 
to  pay  assessments  from  time  to  time  to  cover  death  losses 
as  they  occurred,  so  no  reason  is  perceived  why  he  should 
be  liable  merely  because  of  the  occurrence  of  deaths  before 
the  lapse  of  his  membership.  What  he  agreed  to  do  was  to 
pay  assessments  made  during  the  existence  of  his  member- 
ship, to  replenish  the  policy  fund.  The  regular  making  of  an 
assessment  for  that  purpose,  and  the  sending  of  the  notice 
thereof,  fixed  his  liability.  No  other  element  whatever  en- 
tered into  it. 

It  appears  from  the  record  that  a  double  assessment,  so 
called,  was  duly  made  on  the  defendant  on  the  1st  day  of 
Jane,  1896,  due  notice  of  which  was  given  to  him,  dated  on 
that  day.    He  did  not  pay  such  assessment  within  sixty  days 
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after  the  date  of  sach  notice,  which  expired  on  the  31&t  day 
of  July,  1896,  and  his  membership  in  the  company  then 
thereby  terminated.  After  the  making  of  such  assessment^ 
and  before  the  assured  ceased  to  be  a  member  of  the  com- 
pany, a  second  double  assessment  was  made  June  15,  1896^ 
and  another  July  1,  1896,  all  aggregating  $19.80.  On  the 
1st  day  of  August,  1896,  the  defendant  was  not  a  member 
of  the  company ;  nevertheless  there  was,  on  that  day,  an- 
other double  assessment  made  against  him,  and  on  the  1st 
day  of  September  following,  a  like  assessment  was  made,  all 
aggregating  $13.20.  The  lower  court  gave  judgment  in 
plaintiff's  favor  for  the  $19.80,  and  in  defendant's  favor  on 
the  claim  for  $13.20  additional.  That  was  in  exact  compli- 
ance with  the  plain  letter  and  meaning  of  the  contract,  as 
before  stated. 

Many  authorities  are  cited  for  our  consideration,  in  sup^ 
port  of  views  contrary  to  those  above  expressed,  some  by 
the  plaintiff  to  the  contention  that  defendant  is  liable  for 
assessments  made  after  the  termination  of  his  membership, 
and  others  by  the  defendant  to  the  contention  that  the  con- 
tract of  insurance  was  unilateral  in  character,  and  that  the 
termination  of  it  by  failure  to  pay  extinguished  all  claims  of 
the  company  to  recover  assessments.  Such  of  the  authori- 
ties as  touch  the  question  under  discussion  at  all,  coincide 
with  the  conclusion  to  which  we  have  .arrived.  A  brief  ref- 
erence to  a  few  of  the  most  important'  cases  cited  by  counsel 
will  clearly  demonstrate  that. 

In  Ellerbe  v.  Barney^  119  Mo.  632,  there  was  a  eontro- 
versy  as  to  whether  the  contract  contained  a  promise  to  pay 
assessments.  The  majority  of  the  court  held  to  the  affirm- 
ative on  that  point.  If  the  decision  in  that  regard  was  rigiit, 
the  promise  was  not  to  pay  for  the  benefit  of  a  policy  f uad^ 
out  of  which  to  pay  losses  generally,  but  to  pay  an  assess- 
ment of  $1.60  on  the  death  of  each  member,  happening  dar- 
ing the  membership  of  the  assured.    The  scheme  of  insarance 
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did  not  contemplate  a  policy  fund  as  in  this  case.  The  lia- 
bility under  the  contract  was  plainly  fixed,  not  by  assess- 
ments and  notice  thereof,  but  by  the  death  of  a  member  of 
the  company  in  the  class  in  which  the  assured  was  located 
by  the  terms  of  his  certificate.  The  court  held  that  the  as- 
sured was  liable  to  pay  the  assessment  agreed  upon  for  the 
death  of  each  member,  which  occurred  before  his  policy 
lapsed,  according  to  the  plain  terms  of  the  contract.  The 
<lissenting  opinion  by  Chief  Justice  Blao£,  concurred  in  by 
Justices  Brace  and  Bubgess,  cited  confidently  by  the  defend- 
ant here  for  reasoning  to  sustain  the  contention  that  the 
scheme  of  insurance  under  consideration  contemplated  pay- 
ment of  assessments  as  mere  conditions  precedent  to  a  con- 
tinuation of  membership,  and  not  compliance  with  legal 
liabilities,  does  not  apply,  because  the  premises  upon  which 
the  learned  judge  based  such  reasoning  do  not  fit  this  case. 
He  proceeded  upon  the  theory  that  the  contract  there  under 
•consideration  did  not  contain  a  promise  to  pay  assessments. 
The  opinion  as  to  the  law  is  perfectly  consistent  with  that 
of  the  court  to  the  point  that  where  there  is  an  uncondi- 
tional agreement  to  pay,  there  is  a  legal  liability  as  to  all 
calls  made  according  to  the  terms  of  the  contract  during 
the  life  of  the  membership.  After  citing  In  re  Proteotimi 
Z.  Ins,  Co.  9  Biss.  IBS,  upon  which  the  defendant  here  chiefly 
relies,  the  chief  justice  quoted  from  Bacon  on  Benefit  Soci- 
eties, as  correctly  stating  the  law,  as  follows :  "  The  payment 
of  the  premiums  or  assessments  is  only  a  condition  precedent 
to  the  liability  of  the  company.  The  assured  does  not  prom- 
ise to  pay  the  premiums,  and  the  company  only  promises  to 
pay  if  it  has  received  the  agreed  consideration,  therefore 
the  assured  may  pay  or  not  as  he  pleases.  He  has  the  per- 
fect right  to  do  either,  and  need  give  no  excuse  for  his  choice. 
If  he  does  not  pay  the  contract  is  ended.  It  follows^  there- 
fore^ that  tlie preTnium  or  assessment  is  only  a  debt  when  there 
is  an  absolute  ^omise  to  fay  einhodied  in  the  contract^'*     As 
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there  was  such  absolute  promise  to  pay  embodied  in  the 
contract  under  consideration,  manifestly,  that  doctrine  ren- 
ders defendant  legally  liable,  as  determined  by  the  trial 
court,  for  the  assessments  made  before  the  expiration  of  his 
membership,  and  not  liable  for  those  made  thereafter. 

In  New  Era  L.  Asso.  v.  Bosaiter^  132  Pa.  St.  314,  the  as- 
signee of  the  insurance  company  brought  suit  for  unpaid 
assessments.  The  contract  contained  a  promise  to  pay  as- 
sessments for  deaths  happening  during  the  life  of  his  mem- 
bership, payment  of  such  assessment  to  be  made  within 
thirty  days  after  mailing  the  notice  thereof,  showing  a  state- 
ment of  the  death  for  which  it  was  made.  The  policy  lapsed 
for  failure  to  pay  an  assessment.  The  court  held  that,  by 
unmistakable  language  in  the  contract,  the  assured  was 
liable  for  all  death  losses  which  occurred  before  his  mem- 
bership terminated. 

In  McDonald  v.  Eoss-Lewiny  29  Hun,  87,  the  contract  • 
contained  a  promise  to  pay  assessments,  according  to  a 
schedule  of  rates,  on  the  death  of  each  member,  happen- 
ing during  the  membership  of  the  assured,  and  a  provision 
that  such  membership  should  cease  upon  failure  to  pay  an 
assessment  within  the  time  required  by  the  contract.  The 
court  held  that  the  failure  to  pay,  ijpso  facto^  determined 
the  membership,  but  left  the  member  liable,  nevertheless, 
for  death  losses  which  happened  before  such  termination, 
whether  assessments  were  made  before  or  after  that  time. 
The  decision  went  no  further  than  the  plain  words  of  the 
contract,  as  under  it  the  death  of  a  member  fixed  the  liability 
to  pay  an  assessment,  and  there  was  an  absolute  promise  to 
pay  upon  the  happening  of  each  such  occurrence,  while  the 
assured  remained  in  the  company. 

Further  consideration  of  authorities  is  deemed  to  be  un- 
necessary. We  may  safely  venture  to  say  that  no  case  can 
be  found,  certainly  none  has  been  brought  to  our  attention, 
which  holds  that  a  member  of  an  insurance  company  can 
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escape  payment  of  an  assessment  made  daring  the  life  of 
his  membership,  where  the  contract  contains  an  absolute 
promise  to  pay,  or  that  supports  the  claim  of  liability  for 
assessments  made  after  the  termination  of  the  membership, 
where  each  call,  under  the  scheme  of  insurance,  is  for  the 
benefit  of  a  policy  fund  out  of  which  to  pay  death  losses,, 
and  the  liability  is  fixed  by  the  assessment  and  notice  instead 
of  being  made  to  pa}'  particular  death  losses,  and  is  fixed  by 
the  call  for  such  purpose.  All  of  the  authorities  cited  oa 
both  sides,  on  both  appeals,  rightly  understood,  sustain  the 
conclusions  we  have  reached,  that  defendant  was  liable,  under 
the  plain  terms  of  bis  contract  of  insurance,  for  the  assess* 
ments  made  while  he  was  a  member,  and  not  liable  for  those 
made  afterwards.  Such  was  the  decision  of  the  trial  court. 
The  judgment  must  therefore  be  affirmed  on  both  appeals. 
By  the  Court. —  The  judgment  of  the  county  court  is  af- 
firmed. 
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March.  £6  —  April  12, 1898. 
Deed,  delivery  necessary:  Evidence  of* 

1.  No  particular  form  is  necessary  to  constitute  the  delivery  of  a  deed. 

It  is  sufficient  that  the  minds  of  the  contracting  parties  meet,  ex- 
pressly or  tacitly,  in  the  intent  to  give  it  effect  Until  delivered 
with  such  intent  it  never  becomes  operative. 

2.  The  mere  handing  of  a  deed,  which  is  not  dated  or  acknowledged, 

to  the  grantee  named  therein  at  his  request,  to  be  examined  by 
his  lawyer,  and  the  bargain  to  be  completed  at  a  subsequent  meet- 
ing of  the  parties,  is  not  such  a  delivery  as  will  make  it  operative. 
Z.  Parol  evidence  is  admissible  to  show  that  a  written  instrument, 
although  in  the  hands  of  the  grantee,  has  never  in  fact  been  so 
delivered  as  to  bind  the  partie& 

Appeal  from  a  judgment  of  the  circuit  court  for  Fond  du 
Lao  county :  N.  S.  Gilson,  Circuit  Judge.     Affirmed. 


99  319 
115  1382 
115     1562 
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The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Webster  <&  Claason,  and  for  the  respondents  on  the  brief  of 
George  G.  Greene^  of  counsel. 

* 

Babdebn,  J.  The  plaintiff  brings  this  action  in  ejeotment 
to  recover  possession  of  a  tract  of  land  in  the  city  of  Mari- 
nette. The  answer  is  a  general  denial,  and  a  oonnterelaim 
substantially  to  the  effect  that  both  parties  claim  title  from 
one  Fairchild,  and  that  the  deed  under  which  plaintiff  claims 
title  was  never  in  fact  delivered  to  him  with  intent  to  pass 
title.  A  reply  asserts  the  validity  of  plaintiff's  deed,  and 
that  defendants  took  title  with  notice  of  the  plaintiff^s 
rights.  The  chief  question  litigated  on  the  trial  was  whether 
the  deed  from  Fairchild  to  plaintiff  had  ever  been  delivered. 
The  court  found  that  such  deed  was  handed  by  Fairchild  to 
plaintiff  merely  for  examination  and  inspection,  and  was 
not  delivered  with  the  intention  of  passing  the  title.  As 
conclusions  of  law,  the  court  found  that  defendants  were 
entitled  to  judgment  dismissing  the  complaint  and  canceling 
said  deed. 

There  is  ample  evidence  to  support  the  conclusions  arrived 
at  by  the  trial  judge,  and  his  findings  of  fact  cannot  be  dis- 
turbed. The  deed  in  question  was  not  dated  or  acknowl- 
edged. It  was  simply  handed  to  plaintiff  by  Fairchild,  at 
the  former's  request,  to  be  taken  to  his  lawyer  for  examina- 
tion, and  the  parties  were  to  meet  later  to  complete  the 
bargain.  No  particular  form  is  necessary  to  constitute  the 
delivery  of  a  deed.  It  is  suflScient  when  the  deed  is  exe- 
cuted, and  the  minds  of  the  parties  to  it  meet,  expressly  or 
tacitly,  in  the  purpose  to  give  it  present  effect.  Bogie  r. 
Bogie^  35  Wis.  659.  Like  every  other  contract,  there  mast 
be  a  meeting  of  the  minds  of  the  contracting  parties  —  the 
one  to  sell  and  convey,  and  the  other  to  purchase  and  re- 
ceive—  before  the  agreement  is  consummated.  Welch  v, 
Sackett^  12  Wis.  243.    The  question  of  delivery  is  largely  of 
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intention.  1  Devlin,  Deeds,  §  262.  And  a  deed  never  be- 
comes operative  until  it  is  delivered  with  the  intent  that  it 
shall  become  effective  as  a  convej^ance.  Id.  Connsel  for 
the  plaintiff  argue  earnestly  that,  because  the  deed  was 
handed  by  Fairchild  to  the  plaintiff,  this  constituted  a  full 
and  complete  delivery,  and  that  evidence  was  not  admissible 
to  show  the  actual  conditign  then  existing.  No  doubt,  a 
great  deal  of  discussion  and  unnecessary  refinement  may  be 
found  in  the  books,  bearing  upon  this  question ;  but  the 
main  principle  must  predominate,  that,  to  constitute  a  valid 
delivery  of  a  deed,  the  grantor  must  part  with  his  dominion 
over  it,  with  intent  to  pass  the  title. 

The  ancient  rule  that  a  deed  cannot  be  delivered  in  escrow 
to  the  grantee  in  no  way  conflicts  with  our  conclusions.     A 
delivery  in  escrow  contemplates  complete  loss  of  control 
over  the  deed.    Here  the  incomplete  deed  was  handed  to 
the  grantee,  to  take  to  his  lawyer  for  inspection.     By  the 
terms  of  their  agreement  of  sale,  a  mortgage  was  to  be  made, 
a  party-wall  contract  was  to  be  executed,  and  part  of  the 
<5onsideration  to  be  paid.    There  was  nothing  in  the  circum- 
stances to  show  that  Fairchild  in  any  way  intended  to  part 
with  his  dominion  over  the  deed.     On  the  contrary,  they  all 
tend  to  establish  the  conclusion  arrived  at  by  the  trial  court. 
That  parol  evidence  is  admissible  to  show  that  a  written  in- 
strument has  never  been  delivered  so  as  to  bind  the  parties 
thereto  is  established  by  the  following  cases:     Gibbons  v. 
Ellis^  83  Wis.  434;  Price  v.  Hudson^  125  111.  284;  Brackett 
"o.  Barney^  28  N.  Y.  333;  Roberts  v.  Jackson^  1  Wend.  478; 
lieichart  v.  Wilhelm,  83  Iowa,  510.     In  Price  v.  IIurlsoTi  the 
court  remark:   "It  is  not  competent  to  control  the  effect  of 
the  deed  by  parol  evidence,  when  it  has  once  taken  effect  by 
delivery,  but  it  is  always  competent  to  show  that  the  deed, 
although  in  the  grantee's  hands,  has  never  in  fact  been  de- 
livered, unless  the  grantor,  or  those  claiming  through  him, 
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are  estopped  in  some  way  from  asserting  the  nondelivery  of 
the  deed." 

Not  to  prolong  this  discussion,  we  conclude  that  the  de- 
cision of  the  trial  judge  upon  the  law  finds  ample  support 
both  upon  principle  and  authority. 

£y  the  Cowrt. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Statb  ex  BEL.  Gbbiokb,  Appellant,  vs.  The  Mayob  and  Com- 
mon CouNoiL  OF  THE  CiTY  OF  Ahnapee,  Ecspondents. 

Mati^  26—Apra  IB,  1898. 
Mandamus:  Municipal  corporations,  duty  as  to  bridges, 

L  When  an  official  act  requires  the  exercise  of  judgment  or  discretion 
on  the  part  of  public  officers,  mandamus  wiU  not  lie  to  compel 
performance  thereof. 

2l  Although  it  is  the  duty  of  city  officials,  under  sea  1233,  R  SL  1878» 
to  construct  and  keep  in  repair  bridges  in  their  respective  munici- 
palities, and  they  have  power,  under  sees.  1818, 1847,  R.  S.  1878,  to 
levy  taxes  for  that  purpose,  yet  where  a  city  has  not  sufficient 
funds  in  its  treasury  to  repair  a  bridge,  lawfully  applicable  thereto, 
and  it  appears  to  be  a  matter  of  discretion  on  the  part  of  the  city 
whether  to  repair  the  old  bridge  or  to  build  a  new  one,  mandamus^ 
win  not  lie  to  compel  it  to  repair  the  old  bridge. 

Appeal  from  a  judgment  of  the  circuit  court  for  Kewaunee 
county:  N.  S.  Gilson,  Circuit  Judge.    Affirmed. 

The  facts  of  the  case  are  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  O.  M.  Scanlan^  at- 
torney, and  V,  W,  Seely^  of  counsel,  and  oral  argument  by 
C.  M,  Scanlan,  Among  other  things,  they  argued  that  the 
grant  of  power  to  the  city  officials  to  keep  the  bridge  in 
repair  is  for  the  public  benefit,  and  its  execution  may  be  in- 
sisted on  as  a  public  duty.    It  is  not  discretionary.    Buswell 
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Personal  Inj.  §  171;  People  ex  rel.  Burke  v.  Bhomingtorbj 
63  111.  207;  Lewis,  Em.  Dom.  §  167;  AU'y  Gen,  v.  Bay  Co. 
Bridge  GommWs^  73  N.  W.  Kep.  901;  Coinrn!r%  of  Highways 
V.  People  ex  rel.  69  111.  App.  326 ;  Dill.  Mun.  Corp.  §§  98, 
836,  note  2;  State  ex  rel.  Cleveland  v.  Orangey  31  N.  J.  Law, 
131 ;  Uniontown  v.  Coram,  ex  rel.  Veech^  34  Pa,  St.  293;  Howe 
V.  ComrrCra  of  Crawford  Co.  47  id.  361 ;  State  ex  rel.  Roundr 
tree  v.  Board  of  Commas  of  Oibaon  Co.  80  Ind.  478;  Rich- 
ards V.  Co.  ComrrCre  of  Bristol^  120  Mass.  401.  The  city  had 
abundant  resources  to  raise  the  money.  Carney  v.  MarseilleSy 
136  111.  401;  Ivory  v.  Beerparky  116  N.  T.  476;  Eveleigh  v. 
Hounsfieldy  34  Hun,  140;  Hutson  v.  New  Torky  9  N.  Y,  163; 
Hines  v.  Lockporty  50  N.  T.  236. 

For  the  respondents  there  was  a  brief  by  Cody  c6  Cadyy 
of  counsel,  and  oral  argument  by  F.  C.  Cody. 

Cassodat,  0.  J.  This  is  a  proceeding  by  raam,damuBy  com- 
m*^  need  in  September,  1896,  to  compel  the  defendants  to  re- 
pair a  bridge  across  the  Ahnapee  river,  within  the  city. 
The  relation  alleges,  in  effect,  the  want  of  repair;  the  neces- 
sity for  the  bridge;  the  injury  to  the  relator  and  others  in 
allowing  it  to  remain  out  of  repair;  that  it  would  cost  less 
than  $300  to  repair  the  same,  and  that  there  was  a  sufScient 
amount  of  money,  not  otherwise  appropriated,  in  the  city 
treasury,  to  pay  for  the  necessary  repairs  of  the  bridge; 
and  that  the  defendants  had  refused,  and  still  refuse,  to  re- 
pair the  same,  or  cause  it  to  be  done. 

The  return  consisted  of  admissions,  denials,  and  counter 
allegations,  and,  among  other  things,  alleged,  in  effect,  that 
at  the  time  of  the  service  of  the  alternative  mandamus  the 
entire  amount  of  money  in  the  treasury  of  the  city,  for  all 
purposes,  was  only  $826.64;  that,  of  such  amount,  $540  was 
raised  for  the  special  purpose  of  paying  the  semi-annual  in- 
terest on  railroad  bonds  which  the  city  had  previously  issued, 
and  was  then,  and  still  is,  owing,  and  which  interest  became 
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due  and  payable  November  1, 1896 ;  also,  $125  per  month 
for  September,  October,  and  November,  1896,  to  pay  for 
electric  lights,  and  which  payments  were  required  to  be 
made  before  any  more  money  came  into  the  city  treasnrj, 
amounting  to  $375;  and  for  monthly  salaries  of  its  ofBcers, 
Avhich  the  city  was  bound  to  pay,  amounting  to  $150,— 
making  the  absolute  obligations  of  the  city,  in  the  aggre- 
gate, $1,065,  thus  compelling  the  city  to  borrow  money  for 
running  expenses  to  the  amount  of  $300,  which  amount  was 
still  due,  unpaid,  and  owing. 

The  relator  replied  to  such  return  and  took  issue  with  the 
same. 

At  the  close  of  the  trial  the  court  found,  as  matters  of 
fact,  in  effect,  that  it  was  and  is  the  duty  of  the  city  to  keep 
its  streets  and  bridges  in  safe  and  suitable  repair;  that  the 
relator,  a  reasonable  time  before  the  commencement  of  this 
proceeding,  requested  the  defendants  to  repair  the  bridge, 
and  a  n amber  of  the  residents  and  taxpayers  petitioned  for 
such  repair,  but  they  voted  against  the  same,  and  refused  to 
make  such  repair;  that  if  the  defendant  city  had  the  money 
in  its  treasury,  not  otherwise  appropriated,  and  not,  in  the 
reasonable  judgment  of  the  defendants,  more  necessary  for 
other  municipal  purposes,  suflScient  for  the  repair  of  the 
bridge,  their  refusal  to  make  the  repair  from  June  4, 1895, 
to  September  23,  1896,  was  an  unreasonable  and  unneces- 
sary length  of  time;  that  ever  since  June  4, 1895,  the  relator 
had  been  engaged  in  the  lumber  and  general  merchandise 
business  on  the  street  at  the  north  end  of  the  bridge,  and 
had  been  the  owner  of  real  estate  at  such  place ;  that  while 
the  bridge  had  been  kept  in  repair  he  was  doing  a  good  busi- 
ness from  both  sides  of  the  river;  that  since  it  became  out 
of  repair  his  trade  had  fallen  off,  and  his  real  estate  had  de- 
preciated in  value  in  consequence  of  the  failure  to  repair  the 
bridge;  that  at  least  one  other  resident  and  property  owner 
bad  been  specially  injured  in  his  business  and  property  by 
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reason  of  the  bridge  being  and  remaining  out  of  repair;  that 
the  Ahnapee  river  is  a  navigable  stream  for  some  distance 
above  the  bridge,  and  the  draw  in  the  same  had  theretofore 
been  too  narrow  for  navigation,  and  so  narrow  as  to  prevent 
the  dredges  of  the  United  States  from  passing  up  and  down 
the  river  in  case  it  became  necessary  to  do  government  work 
above  the  bridge,  and,  in  case  of  the  improvement  of  the 
Ahnapee  harbor  to  a  point  above  the  bridge  by  the  United 
States,  it  would  be  necessary  to  replace  the  bridge  with  an 
entirely  new  one,  of  different  construction,  costing  from 
$1,000  to  $1,200 ;  that  the  actual  cost  of  repairing  the  bridge 
so  as  to  make  it  reasonably  safe  and  convenient  for  public 
travel,  if  hemlock  lumber  should  be  used,  would  be  $296,  but 
should  the  proper  city  authorities  elect  to  use  pine  lumber, 
the  cost  would  be  $^00;  that  the  common  council  is  author- 
ized by  its  charter  to  levy  a  tax  for  general  purposes  not  to 
exceed  five  mills  on  the  dollar  upon  the  assessed  valuation 
of  $410,000 ;  that  at  the  time  this  proceeding  was  commenced 
there  was  in  the  treasury  of  the  city,  for  all  purposes,  only 
$826.64,  which  was  in  a  general  fund,  but  $550  of  which  was 
raised  for  the  special  purpose  of  paying  semi-annual  interest 
on  railroad  bonds  of  the  city  then  and  now  outstanding, 
which  interest  became  due  and  payable  November  1, 1896, 
and  before  any  other  money  would  come  into  the  treasury ; 
that  the  city  was  then,  and  still  is,  bound  by  a  written  con- 
tract to  pay  for  lighting  the  sum  of  $125  per  month,  and  the 
payments  for  September,  October,  and  November,  amount- 
ing to  $375,  were  required  to  be  made  before  any  money 
came  into  the  treasury ;  that  the  city  was  also  bound  by 
contract  to   pay  its  officers  certain   salaries,  aggregating 
$150 ;  that  the  total  expenditures  required  for  those  pur- 
poses was  $1,065 ;  that  the  city  was  compelled  to,  and  did, 
borrow  $300  for  its  ordinary  running  expenses;  that  the 
money  in  the  treasury  was  applied  by  the  city  authorities 
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to  payment  of  interest,  lights,  and  salaries,  as  hereinbefore 
specified,  so  far  as  the  same  would  go;  that,  in  the  judg- 
ment of  the  mayor  and  common  council  of  the  city,  the  best 
interests  of  the  citizens  of  the  city  generally,  and  of  the 
public,  did  not  require  the  repair  of  the  bridge,  even  were 
there  sufficient  funds  with  which  to  do  so. 

As  conclusions  of  law  the  court  found,  in  effect,  that  the 
city  authorities  had  the  right,  in  their  discretion,  to  apply 
the  money  so  in  its  treasury  for  the  purposes  set  forth  in 
such  findings  of  fact;  that  at  the  time  of  the  service  of  the 
alternative  writ  the  city  did  not  have  sufficient  money  in  its 
treasury,  properly  applicable  thereto,  to  repair  the  bridge; 
that  the  relator  was  not  entitled  to  a  mandamus  as  prayed; 
that  the  defendants  were  entitled  to  judgment  dismissing 
the  relation  and  alternative  writ,  with  costs. 

From  the  judgment  entered  accordingly  the  relator  brings 
this  appeal. 

The  facts  found  by  the  court  appear  to  be  supported  by 
the  evidence.    It  is  undoubtedly  true  that  when  adminis- 
trative officers  refuse  to  perform  a  mere  ministerial  duty 
imposed  upon  them  by  law,  and  which  they  are  thereby 
bound  to  perform  without  further  question,  then,  if  they 
refuse,  a  mandamua  may  issue  to  compel  them  to  perform 
such  duty;  but,  when  such  official  act  requires  the  exercise 
of  judgment  or  discretion  on  the  part  of  such  officers,  then 
a  m>andamu8  will  not  be  granted.  State  ex  rd.  Wolff  v.  Board 
Supers  of  Sheboygan  Co.  29  Wis.  84;  State  ex  rel.  Comstoch  v. 
Joint  School  Diet.  No.  1^  65  Wis.  637;  State  ex  rd.  At^y  Gen. 
V.  Cunningham^  81  Wis.  440,  501 ;  TI.  S.  ex  rel.  Dunlap  v. 
Black,  128  TJ.  S.  40;   U.  S.  ex  rd.  Bedjield  v.  Windom^  137 
U.  S.  636 ;   U.S.  ex  rd.  Boynton  v.  Blaine,  139  U.  S.  306. 
Undoubtedly,  it  is  the  duty  of  municipalities  to  construct 
bridges,  and  keep  the  same  in  suitable  repair.   B.  S.  1878,  sec. 
1223.    But  such  duty  does  not  deprive  the  officers  of  such 


Wis.]  JANUAET  TEEM,  1898.  327 

Estate  of  Robinson  vs.  Hodgkin. 

municipalities  from  exercising  some  judgment  or  discretion 
as  to  the  time  and  manner  of  making  such  construction  or 
repairs. 

In  the  case  at  bar  the  city  authorities  were  authorized  to 
levy  a  tax  to  make  such  repairs,  but  not  to  exceed  $300  for 
any  one  bridge  in  any  one  year.  E.  S.  1878,  sees.  1318, 1347. 
They  certainly  were  not  bound  to  repair  the  bridge  at  their 
own  expense,  nor  under  circumstances  which  would  preclude 
them  from  maklns:  the  citv  liable  for  the  cost  of  the  work. 
State  ex  rel.  Winslow  v.  Mi.  Pleasant^  16  Wis.  613.  To  au- 
thorize this  mandamTiSj  the  relator  was  bound  to  allege  and 
prove  that  at  the  time  of  the  service  of  the  writ  the  city 
had  sufficient  funds  in  its  treasury  to  repair  the  bridge,  and 
which  could  be  lawfully  applied  to  that  purpose,  and  that 
there  had  been  unreasonable  delay  in  making  such  repair. 
Orth  V.  Milwauheey  59  Wis.  336,  339.  Besides,  upon  the 
facts  found,  it  would  seem  to  have  been  a  matter  of  judg- 
ment and  discretion  on  the  part  of  the  defendants  as  to 
whether  they  would  repair  the  old  bridge  or  build  a  new 
bridge. 

By  the  Cov/rt. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Estate  of  Eobinson,  Eespondent,  vs.  Hodoein,  Executor, 

Appellant. 

March  £6 --April  1£,  1898. 

Estates  of  decedents:  Accounting  by  executor:  Appeal, 

t.  The  fact  that  a  testator  has  made  his  debtor  the  executor  of  his  will 
does  not  discharge  the  debt,  if  the  creditors  of  the  estate  will  be 
injared  thereby,  or  if  the  will  shows  any  intention  to  the  con- 
trary. The  debt  will  be  deemed  assets  in  the  hands  of  the  execa- 
tor,  as  if  the  money  had  been  paid  to  him,  and  he  cannot  escape 
liability  therefor  by  failing  to  charge  himself  with  it  in  his  in- 
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ventory.  Expressions  to  the  contrary  in  Lynch  v.  Divan,  66  Wis- 
400,  disapproved. 

2.  Upon  an  accounting  by  an  executor  as  to  an  estate  which  consisted 
in  part  of  a  lease  of  a  homestead  and  a  lot  adjoining  it  on  whidv 
was  a  saloon,  for  a  gross  sum,  held,  that  the  practical  constructiox^ 
put  upon  it  by  the  testator  and  the  tenant  an^  the  executor,  in 
considering  the  value  of  the  rental  of  the  saloon  to  be  one  half  of 
that  gross  sum,  should  be  placed  upon  it  by  the  court  and  the  ex- 
ecutor be  charged  with  one  half  that  sum. 

8.  On  appeal  in  the  matter  of  an  accounting  by  an  executor,  an  order 
that  he  charge  himself  with  an  error  in  the  footings  of  his  account 
was  reversed,  no  such  error  appearing  in  the  record. 

4,  Where  the  executrix  of  one  estate  contested  the  final  account  of 
the  executor  of  another  estate,  claiming  the  right  to  do  so  as  a 
creditor,  not  in  her  own  name  as  personal  representative,  but  in 
the  name  of  the  ''estate  "  represented  by  her,  held,  that  the  error 
was  immaterial. 

Appeal  from  a  judgment  of  the  circuit  court  for  Fond  du 
Lac  county:  N.  S.  Gilson,  Circuit  Judge.  Affirmed  in  part ^ 
reversed  in  part 

This  is  an  appeal  from  a  judgment  correcting  and  surcharg- 
ing an  executor's  final  account.  It  appears  by  the  evidence 
that  Herman  Hodgkin  died  at  Fond  du  Lac,  July  8,  1893, 
leaving  a  will  devising  his  property,  real  and  personal  (after 
payment  of  his  debts),  to  the  appellant,  Horace  Hodghin^ 
who  afterwards  probated  the  will  and  accepted  the  trust. 
The  testator  left  two  heirs  at  law,  viz.  the  said  Horace  Hodg* 
kin,  his  son,  and  one  Mrs.  Sdina  liobinsonj  his  daughter. 
The  testator's  property  consisted  of  a  small  homestead  and 
a  small  lot  adjoining,  with  a  saloon  building  upon  it;  also  a 
small  amount  of  personal  property.  Among  the'  personal 
property  was  a  note  executed  by  Horace  Hodgkin^  dated 
October  29, 1892,  for  $240,  with  a  payment  of  $25  indorsed 
thereon. 

There  was  testimony  to  the  effect  that  shortly  before  hia^ 
death  the  testator  told  his  granddaughter,  Mrs.  Annette 
Brown,  that  he  wanted  her  to  have  everything  in  his  room^ 
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and  that  the  note  was  then  in  bis  room,  with  other  papers. 
No  delivery  of  any  kind  was  made,  however,  and  Mrs.  Brown 
took  none  oi  the  papers  or  property  before  the  testator's 
death,  bat  afterwards  took  the  papers,  including  the  note. 
Some  months  afterwards,  however,  upon  advice  of  counsel, 
she  surrendered  the  papers  and  note  to  the  appellant  as 
executor,  and  he  has  ever  since  retained  them.  The  exec* 
utor  did  not  include  the  note  in  his  inventory.  During  the 
settlement  of  the  estate,  S.  P.  Eobinson  (husband  of  Selina) 
presented  a  large  claim  against  the  estate.  It  was  contested, 
and  the  trial  resulted  in  a  judgment  for  Eobinson  of  over 
$900  in  May,  1895.  S.  P.  Eobinson  died  testate  in  October, 
1895,  and  Selina  became  the  duly-qualified  executrix  of  the 
will.    No  part  of  the  judgment  has  been  paid. 

March  23,  1896,  the  appellant,  Hodgkin^  presented  his 
final  accounts  as  executor,  showing  a  balance  in  his  hands 
of  $85.55.     Objections  were  filed  to  this  account  by  the 
**  Estate  of  S.  P.  Eobinson,"  claiming  that  the  executor 
should  charge  himself  with  his  note  of  $215  and  interest; 
also  with  $8  per  month  for  rental  received  from  the  saloon, 
instead  of  $5  per  month  as  charged  in  the  account;  also 
with  some  other  items  unnecessary  to  be  stated.    The  county 
.  court  found  against  the  executor,  and  surcharged  the  ac- 
count to  the  amount  of  the  note  and  the  rental,  and  also 
charged  the  executor  with  $50  error  in  footing  the  account. 
Upon  appeal  the  circuit  court  came  to  the  same  conclusions 
as  the  county  court,  except  as  to  one  item  of  $15,  and  sur- 
charged the  account  in  the  same  respects,  and  also  taxed 
costs  against  the  executor  personally.    From  this  judgment 
the  executor  appealed. 

For  the  appellant  there  was  a  brief  by  Martin  c&  Gooding , 
and  oral  argument  by  Maurice  McKenna, 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Elihu  Colrnan. 


830  SUPEEME  COURT  OF  WISCONSIN.  [99 

Estate  of  Robinson  vs.  Hodgkin. 

"WiNSLow,  J.  There  is  but  one  serious  question  arising  ia 
this  case,  and  that  is  whether  the  executor  should  be  charged 
with  his  own  note,  given  to  the  deceased  in  his  lifetime.  The 
note  was  in  the  possession  of  the  deceased  at  the  time  of  his 
death,  and  afterwards  came  to  the  hands  of  the  executor, 
but  he  did  not  include  it  in  the  inventory,  nor  did  he  charge 
himself  with  it  in  his  iiiial  account.  It  may  be  inferred  from 
these  facts  that  the  executor  claims  that  this  note  has  been 
paid,  or  that  he  has  some  defense  to  it,  although  no  such 
claim  is  directly  made  in  any  pleading  in  the  case.  It  is 
enough  to  say  that  the  evidence  amply  justifies  the  finding 
that  the  note  belonged  to  the  estate,  and  had  not  been  paid 
except  as  to  the  $25  payment  indorsed  upon  it.  But  it  is 
said  that  it  cannot  be  regarded  as  money  in  the  hands  of  the 
executor,  nor  charged  against  him  upon  the  accounting,  but 
that  the  question  whether  the  executor  was  a  debtor  of  the 
estate  could  only  be  determined  in  some  direct  proceeding 
brought  against  him,  and  reliance  is  placed  upon  the  case  of 
Lynch  V.  Divan,  66  Wis.  490,  to  support  this  contention. 

When  a  creditor  makes  his  debtor  the  executor  of  his 
will,  the  right  of  action  for  the  debt  is  said  to  be  discharged, 
for  the  reason  that  the  executor  cannot  sue  himself.  But, 
while  this  is  so,  the  debt  itself  cannot  be  said  to  be  dis- 
charged in  any  case  where  creditors  of  the  estate  will  be 
prejudiced,  nor  where  the  will  shows  an  intention  that  the 
debtor  is  not  to  be  discharged.  In  all  such  cases,  at  least, 
the  rule  is  well  settled  in  Massachusetts,  and  has  been 
adopted  in  this  state,  that  the  note  or  security  becomes 
assets  in  the  hands  of  the  executor,  for  which  he  must  ac- 
count. In  the  judgment  of  the  law  the  debt  is  to  be  con- 
sidered as  having  been  paid  to  the  executor,  and  to  be  treated 
as  money  in  his  hands.  Stevens  v.  Gaylord,  11  Mass.  256 ; 
Winshi/p  V.  Bass,  12  Mass.  199;  Finch  v-  Houghton,  19  Wis. 
149.    Nor  can  the  executor  escape  this  liability  by  failing 
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to  charge  himself  with  the  debt  in  his  inventory.    TarTyeU  v. 
Jewett,  129  Mass.  457;  2  Williams,  Ex'rs  (7th  Am.  ed.),  624, 
629.     It  is  not  believed  that  it  was  the  intention  of  this 
court  to  depart  from  this  doctrine  in  Lynch  v.  Divan^  supra^ 
and  any  expressions  in  the  opinion  in  that  case  which  are  at 
variance  with  the  doctrine  must  be  considered  as  disap- 
proved.   That  case  was  an  application  to  compel  a  debtor 
executor  to  pay  a  debt  proven  against  the  estate  out  of  the 
debts  of  the  executor  to  the  estate,  a  large  part  of  which 
appeared  on  their  face  to  be  outlawed,  and  the  question  of 
the  liability  of  the  executor  never  having  been  determined 
by  any  accounting  or  other  proceeding  of  a  similar  nature. 
It  may  well  be  that  upon  such  a  summary  proceeding  the 
court  would  not  be  justified  in  treating  the  executor's  obli- 
gation as  assets  in  his  hands.    Sut  where,  upon  final  ac- 
counting, the  whole  question  is  open,  and  any  defense  which 
the  executor  may  have  can  be  tried  and  determined,  if  it  be 
found  that  the  debt  existed,  there  seems  no  good  reason 
why  it  should  not  be  considered  as  money  in  the  hands  of 
the  executor,  in  accordance  with  the  doctrine  above  cited. 
This  necessarily  results  in  an  affirmance  of  the  decision  of 
the  circuit  court  on  the  question  of  the  accountability  of 
the  executor  for  the  note. 

As  to  the  item  of  $102  which  the  judgment  directs  the 
executor  to  charge  himself  with  on  account  of  rent  received 
for  the  saloon,  there  can  be  little  question.  The  saloon  and 
homestead  were  rented  together  by  the  deceased  for  the 
gross  sum  of  $16  per  month.  There  was  evidence  showing 
that  the  deceased  and  the  tenant  and  the  executor  himself 
considered  that  the  rental  of  the  saloon  amounted  to  half  of 
this  sum,  although  the  lease  itself  did  not  specify  what  part 
of  the  rent  was  for  the  saloon  and  what  part  for  the  house. 
The  executor  only  charged  himself  with  $5  per  month,  al- 
though he  received  the  entire  sum.  Under  these  circum- 
stances, we  think  the  practical  construction  which  the  parties 
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had  given  the  lease  controls,  and  that  the  conclusion  of  the 
trial  court  was  correct. 

There  is  absolutely  no  evidence  that  there  was  any  error 
of  $50  in  the  footings  of  the  executor's  account  as  the  ac- 
count appears  in  the  record.  If  there  ever  was  any  such 
error,  it  must  have  been  corrected  in  the  county  court  upon 
the  account  itself;  and  there  are  some  indications  that  this 
was  the  case.  Certainly,  there  is  no  error  in  the  footings 
of  the  account  as  returned  in  the  record,  according  to  any 
of  the  rules  of  arithmetic  with  which  this  couf t  is  familiar. 
Doubtless,  this  erroneous  finding  was  a  simple  oversight, 
which  would  have  been  corrected  if  it  had  been  brought  to 
the  attention  of  the  trial  court. 

The  circuit  court  found  that  the  appeal  from  the  county 
court  to  the  circuit  court  was  taken  in  bad  faith,  and  hence 
rendered  judgment  against  the  executor  personally  for  the 
costs.  We  are  unable  to  say  that  this  finding  was  not  sus- 
tained by  the  evidence. 

It  is  objected  that  the  "  Estate  of  S.  P.  Robinson  *'  is  not 
the  proper  party,  but  that  the  personal  representative  of  the 
estate  should  have  been  named  as  the  party  plaintiff.  It  ap- 
pears that  the  executrix  was  the  party  who  actually  made 
the  contest,  and  that  the  defect  is  one  of  nomenclature  sim- 
ply. We  do  not  regard  the  error  as  of  substantial  impor- 
tance. 

£y  the  Court. —  That  part  of  the  judgment  which  orders 
the  executor  to  charge  himself  with  $50  error  in  footing  is 
reversed,  without  costs,  and  the  balance  of  the  judgment  is 
aflBrmed,  with  costs,  to  be  recovered  against  the  appellant 
personally. 
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tSoHAEFEE,  Eespondent,  vs.  Thb  City  op  Fond  dtt  Lao,  Ap-    Ij^  ^ 

pellant. 
Sa3ce,  Appellant,  vs.  Same,  Bespondent. 

March  S8 — April  IX,  1898. 

Street  raUwayn:  lAabUityfor  injury  by  defective  track:  Primary  liability: 
Lessor's  liability:  City's  liability:  Res  ad  judicata. 

The  street  railway  company  in  the  defendant  city  so  constructed  and 
maintained  its  railway  track  on  one  of  the  streets  of  such  city  as 
to  render  such  street  defective  and  dangerous  for  public  travel 
While  such  condition  existed,  Elihu  Colman,  with  knowledge  of 
the  facts,  purchased  the  railway  track  and  left  the  same  in  pos- 
session of  the  railway  company  under  an  option  to  purchase  the 
property,  but  without  any  agreement  binding  the  railway  com- 
pany to  remedy  the  defective  condition  of  the  street.  While  such 
condition  of  things  existed,  the  plaintiff,  lawfully  traveling  on 
such  street  at  the  point  of  danger,  without  fault  on  his  part,  was 
injured  by  reason  of  such  condition.  Plaintiff  thereafter  gave 
due  notice  of  his  injury  to  the  defendant  city,  and  thereafter  pros- 
ecuted an  action  against  the  railway  company  to  judgment,  for 
his  damages.  The  company,  pending  the  suit,  notified  the  defend- 
ant herein  of  the  action,  in  order  that  it  might  defend  the  same. 
After  exhausting  all  legal  remedies  against  such  company,  plaint- 
iff sued  the  defendant  city,  setting  up  the  proceedings  in  the  first 
suit  and  the  fact  of  failure  to  collect  the  damages  from  the  rail- 
way company  after  exhausting  all  legal  remedies  to  that  end.  In 
the  second  suit  it  was  claimed  that  the  defendant  city  was  bound 
by  the  judgment  in  the  first  suit,  as  to  the  defective  condition  of 
the  street,  the  happening  of  the  accident,  and  the  amount  of  dam- 
ages. Defendant  pleaded  and  insisted,  among  other  things,  that 
Elihu  Colman  was  primarily  liable  for  the  damages,  and  that  the 
exhaustion  of  all  legal  remedies  against  him  was  a  condition  pre- 
cedent to  the  right  of  plaintiff  to  proceed  against  the  defendant 
city.  Plaintiff  recovered  judgment,  but  for  a  less  sum  than  in  the 
first  suit,  the  court  holding  that  Colman  was  not  primarily  liable 
and  that  defendant  was  not  bound  by  the  former  proceedings.  On 
appeals  by  both  parties,  held: 

(1)  That  Colman,  and  the  railway  company  as  well,  were  pri- 
marily liable  to  plaintiff,  and  that  the  exhaustion  of  all  legal  rem- 
edies as  to  both  was  a  condition  precedent  to  the  right  of  plaint- 
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iff  to  proceed  against  the  city  under  the  charter  thereof,  which 
provides  that  in  such  cases  the  city  shall  not  be  liable  till  all  leg:al 
remedies  shall  have  been  exhausted  to  collect  the  damages  from 
the  person  or  corporation  whose  wrong  or  neglect  produced  or 
caused  the  defective  condition  of  the  street. 

(2)  That  the  right  to  recover  of  the  city  is  a  creature  of  the  stat- 
ute, hence  the  legislature  may  grant  the  right,  take  it  away,  or 
make  the  exercise  of  it  contingent  upon  the  performance  of  such 
conditions  as  in  its  wisdom  may  be  deemed  best,  and  without  any 
warrant  for  holding  that  the  law  in  that  regard  is  unreasonable. 
Such  legislation,  being  in  derogation  of  the  common  law,  should 

'  be  construed  most  favorably  to  the  public  corporation,  and  not  the 

claimant  for  damages. 

(3)  If  property,  when  in  such  defective  condition  as  io  be  dan- 
gerous to  persons  lawfully  in  the  vicinity  thereof,  be  purchased 
by  a  person  with  knowledge  of  the  facts,  who  leases  it  to  another, 
especially  if  the  lease  docs  not  contain  a  clause  requiring  the  les- 
see to  remedy  the  defects,  and  a  person  so  lawfully  in  the  vicinity 
of  such  danger,  but  having  no  connection  whatever  with  such 
lessee,  be  injured  thereby,  such  lessor  is  liable  to  such  injured 
party;  he  cannot  escape  liability  from  the  mere  fact  of  the  lease 
tc^  or  possession  by,  such  other  person. 

(4)  The  doctrine  that  where  a  person  against  whom  suit  is 
brought  to  recover  damages  is  entitled  to  indemnity  from  an-* 
other  in  case  of  being  compelled  to  pay  such  damages,  such  other 
is  bound  by  the  judgment  against  such  person  if  he  be  notified  of 
the  pendency  of  the  suit  and  has  an  opportunity  to  defend  agaiost 
the  same,  does  not  apply  to  the  facts  of  this  case.  The  judgment 
against  the  indemnitee  in  such  a  case  is  binding  on  the  indem- 
nitor, but  if  the  latter  be  first  sued  the  judgment  in  a  subsequent 
suit  by  the  same  plaintiff  against  the  indemnitee  will  not  affect 

i  the  plaintiff  as  to  any  question  litigated  in  such  first  suit. 
[Syllabus  by  Mabshali^  J.] 

Appeals  from  a  judgment  of  the  circuit  court  for  Fond 
du  Lac  county:  N.  S.  Gilson,  Circuit  Judge.  Affirmed  on 
jplavntifTa  appeal;  reversed  on  that  of  the  defendant. 

Action  to  recover  compensation  for  personal  injuries  al- 
leged to  have  been  caused  by  a  defective  street  in  the  city 
of  Fond  du  Lac.  The  date  of  the  injury  was  June  25, 1895. 
The  defective  character  of  the  street  grew  out  of  the  manner 
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in  which  the  street-oar  track  was  originally  constructed,  and 
was  maintained,  in  the  street  in  qnestion.    The  Fond  du  Lac 
Light,  Power  &  Kail  way  Company  constructed  the  track,, 
owned  it  till  the  28th  day  of  December,  1894,  and  operated 
the  railway  up  to  and  inclusive  of  the  time  of  the  injury. 
Suit  was  first  brought  against  the  company,  and  such  pro- 
ceedings were  had  therein  that  all  the  facts  requisite  to  a 
recovery  were  found  in  plaintiflPs  favor.    The  damages  were 
assessed  at  $2,063.21.    Judgment  was  entered  accordingly, 
on  which  execution  was  duly  issued  and  returned  unsatisfied. 
After  the  action  was  brought  against  the  railway  com- 
pany, it  notified  the  city  of  Fond  du  Lao  of  the  pendency  of 
the  action  in  order  that  the  city  might  defend  the  same. 
Aft^r  the  return  of  the  execution  as  aforesaid,  this  suit  was^ 
commenced.    The  complaint  contained  appropriate  allega- 
tions to  make  a  cause  of  action,  including  appropriate  alle- 
gations to  show  that  plaintiff  had  exhausted  his  legal  remedy 
against  the  railway  company,  which  was  claimed  to  be  the 
person  primarily  liable  for  the  injury.    The  amount  recov- 
ered in  the  first  case  was  duly  set  forth  in  the  complaint. 
The  defendant  answered,  taking  issue  on  the  allegations  in 
regard  to  the  sufliciency  of  the  street,  the  cause  of  the  injury, 
and  the  amount  of  the  damages.    The  answer  also  contained 
allegations  to  the  effect  that  Elihu  Golman  was  the  owner  of 
the  road  at  the  time  of  the  accident,  and  a  person  primarily 
liable  for  the  injury,  and  that  no  effort  had  been  made  to 
collect  of  him. 

On  the  trial  there  was  evidence  tending  to  prove  the  alle- 
gations of  the  complaint  in  respect  to  the  defective  condition 
of  the  street,  the  injury,  the  damages,  the  action  against  the 
street  railway  company  as  the  party  primarily  liable,  and 
the  amount  recovered  in  such  action.  Proof  was  made  also 
of  the  other  allegations  of  the  complaint,  requisite  to  entitle 
plain  tiff, ^imayacid,  to  recover.  The  evidence  showed  that 
plaintiff  was  endeavoring  to  drive  his  team  across  the  track, 
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he  staDding  on  a  bigh  load  of  lumber;  that  he  bad  a  stake 
in  a  fixed  position,  where  he  could  take  hold  of  it  to  steady 
himself;  that  when  his  wagon  struck  the  defects  in  the 
street  he  was  suddenly  jerked  and  compelled  to  take  hold 
of  the  stake,  which  broke,  and  he  was  precipitated  to  the 
ground,  causing  the  injuries  complained  of.  Thia  evidence 
tended  to  show  that  the  defective  condition  of  the  street 
existed  on  the  28th  day  of  December,  1894,  and  continuously 
thereafter  up  to  the  time  of  the  accident;  that  on  the  day 
named  the  street  railway  track,  as  it  lay  in  the  street,  and 
the  road-bed,  and  some  other  property  of  the  company,  was 
duly  conveyed  by  sheriff's  deed  to  Elihu  Colman,  but  that 
there  was  a  verbal  understanding  between  him  and  the  street 
railway  company  that  it  was  to  have  the  property  back  upon 
complying  with  certain  conditions  of  purchase;  that  it  con- 
tinued to  operate  the  road  after  the  sale  to  Colman,  till  after 
the  happening  of  the  injury  to  plaintiff,  under  an  option  to 
purchase  the  property;  that  the  option  was  never  accepted, 
and  that  Colman  finally"  took  up  the  track. 

On  the  evidence  the  defendant  moved  the  court  for  a  ver- 
dict in  its  favor,  which  was  denied,  and  the  ruling  duly  ex- 
•cepted  to.  A  special  verdict  was  thereupon  ordered  on 
-defendant's  motion.  The  jury  found  that  June  25,  1895,  at 
the  time  the  plaintiff  was  injured.  Main  street,  where  the 
injury  occurred,  was  in  an  unsafe  condition  for  travel;  that 
plaintiff  was  thrown  from  his  wagon  and  injured  in  conse- 
quence of  such  defective  condition  of  the  street;  that  the 
city  had  notice  of  such  defective  condition  of  the  street  for 
a  sufficient  length  of  time,  by  the  exercise  of  reasonable 
care  and  diligence,  to  have  discovered  and  remedied  the  de- 
fects; that  the  plaintiff  was  free  from  contributory  negli- 
gence; that  he  was  damaged  to  the  extent  of  $800;  that 
notice  of  the  injury  was  given  to  the  proper  officers  of  the 
defendant  as  required  by  law.  The  jury  also  found,  by 
order  of  the  court,  that  the  defective  condition  of  the  street 
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was  not  caused  by,  nor  did  it  arise  from,  any  wrong,  default, 
or  negligence  of  Elibu  Colman. 

Defendant's  counsel  moved  the  court  to  set  the  verdict 
aside  and  grant  a  new  trial,  which  was  denied.  Plaintiff 
moved  the  court  for  judgment  for  the  amount  due  upon  the 
jadgment  in  the  first  action,  which  was  denied.  Judgment 
was  thereupon  perfected  for  $800  and  costs.  Both  parties 
appealed. 

Edward  S.  Bragg^  for  the  plaintiff. 

Edward  W.  Phelps^  attorney,  and  Maurice  McKenna^  of 
counsel,  for  the  defendant. 

Marshall,  J.    At  the  outset,  the  question  of  the  liability 
of  Elihu  Colman  is  of  paramount  importance.    It  stands 
without  question  on  the  record  that  he  was  the  owner  of  the 
street-car  track  at  the  time  of  the  injury  complained  of,  and 
had  been  such  for  several  months  prior  thereto;  that  the  de- 
fective condition  of  the  street  existed  when  he  purchased  the 
property;  that  he  then  Jinew  of  the  facts;  that  the  railway 
company  occupied  and  used  the  property  the  same  after  such 
purchase  as  before,  but  pursuant  to  an  option  to  buy  it  back, 
the  particulars  of  which  option  were  not  testified  to.     The 
learned  circuit  judge  decided  as  a  matter  of  law,  on  such  facts, 
that  Colman  was  not  liable  for  the  injury  to  plaintiff,  because 
the  defects  in  the  street  were  not  caused  by,  nor  did  they  arise 
from,  or  were  they  produced  by,  him.    That  reasoning  hardly 
meets  the  facts  of  this  case  fully. '  It  leaves  out  the  element 
that  Colman  continued  the  defective  condition  of  the  street 
by  allowing  the  railway  company  to  hold  under  him  with- 
out any  covenant  on  its  part  to  remedy  such  condition. 
With  the  added  element,  the  decision  has  some  support  by 
some  things  said  in  Fellows  v.  Gilhuher^  82  Wis.  639,  where 
the  awning  in  front  of  an  hotel  was  thrown  down,  partly 
through   defects  existing  in  one  of  the  supporting  posts, 

whereby  a  guest  at  the  hotel,  standing  on  the  walk,  was  in- 
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jured,  the  hotel  being  in  possession  of  a  lessee,  and  the  de- 
fect existing  with  knowledge  of  the  landlord  when  the  lease 
was  made.  It  was  held  that  the  lessor  was  not  liable,  but 
the  decision  was  put  on  the  ground  that  there  was  an  agree- 
ment in  the  lease  which  obligated  the  lessee  to  repair.  Upon 
that  theory  the  decision  is  in  accord  with  much  authority  in 
this  country  and  England,  but  it  must  be  said  there  is  mnch 
authority  of  a  very  respectable  character  against  it.  What- 
ever is  said  in  the  opinion,  however,  that  may  be  read  to 
support  the  proposition  that  the  rule  that  a  landlord  who 
leases  dangerous  premises,  knowing,  or  with  means  of  knowl- 
edge, of  such  dangers,  without  any  covenant  to  repair  on 
the  part  of  the  lessee,  is  not  liable  to  the  tenant  or  sub- 
tenant holding  under  the  first  lessee,  or  any  person  having 
business  connection  with  the  property,  under  the  tenant,  in- 
jured by  such  dangers,  applies  to  cases  arising  between  the 
landlord  and  a  mere  stranger  lawfully  in  the  vicinity  thereof, 
and  injured  thereby,  must  be  considered  as  oHter  and  the 
decision  read  as  applying  only  to  the  facts  of  the  particular 
case. 

The  law  is  firmly  established  by  the  great  weight  of  au- 
thority, that,  as  between  the  owner  of  leased  property  and 
a  mere  stranger,  the  owner  is  liable  for  an  injury  to  the  lat- 
ter, caused  by  a  dangerous  defect  in  the  property  existing 
at  the  time  of  the  lease,  unless  protected  by  a  covenant  bind- 
ing the  lessee  to  remedy  such  defects;  and  there  is  much 
authority  that  he  is  liable  anyway,  that  is,  that  he  cannot 
shift  the  liability  for  known  existing  dangers  onto  tbe  lessee 
by  a  covenant  to  repair.     But  there  is  no  necessity  for  dis- 
cussing the  conflict  in  that  regard,  in  this  case,  for  there  is 
nothing  in  the  record  to  indicate  that  the  railway  corapany 
was  under  any  obligation  to  Colman  to  repair  the  defects  in 
the  street  caused  by  the  railway  track.     So  far  as  appears 
from  the  evidence,  the  company  continued  in  possession  of 
the  property  without  any  agreement  other  than  a  mere  op- 
tion to  purchase. 
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Authorities  which  apply  to  the  facts  unfavorably  to  plaint- 
iff are  very  numerous,  and  without  substantial  conflict.  We 
will  cite  but  a  few  of  them.  In  Conhocton  Stone  Road  v.  J?., 
JT.  Y.  cfe  E,  R,  Co.  61  N.  Y.  578,  defendant  demised  prem- 
ises, in  a  dangerous  condition,  and  was  held  not  liable  for 
want  of  notice  of  the  defects  at  the  time  of  the  demieCy  or  there- 
after^  prior  to  the  injury.  In  Ahem  v.  Steele,  115  N.  Y.  203, 
defendants  became  the  owners  of  a  defective  pier,  subject  to 
an  outstanding  lease  which  contained  no  covenant  to  repair. 
The  defects  antedated  the  lease.  They  were  created  and 
existed  before  the  property  came  to  the  defendants.  The 
court  held  that  defendants  were  not  liable  for  the  injury 
caused  by  such  defects,  though  solely  on  the  ground  of  want 
of  notice.  To  the  same  effect  are  Irvine  v.  Wood,  51  N.  Y. 
224,  and  Swords  v.  Edgar,  59  N.  Y.  28.  In  Albert  v.  State, 
66  Md.  325,  the  following  instruction  given  in  the  trial  court 
was  approved,  the  action  being  to  recover  damages  sustained 
by  a  minor  through  the  death  of  his  parents,  caused  by  a  de- 
fective wharf  occupied  by  the  defendant's  tenant:  "If  the 
jury  find  that  the  defendant  was  the  owner  of  the  wharf, 
and  that  he  rented  it  out  to  the  tenant,  and  at  the  time  of 
the  renting  the  wharf  was  unsafe,  and  that  the  defendant 
knew,  or  by  the  exercise  of  reasonable  diligence  could  have 
known,  of  its  unsafe  condition,  then  the  plaintiff  is  entitled 
to  recover."  To  the  same  effect  are  Knauss  v.  Brua,  107 
Pa.  St.  85;  Cunningham  v.  Camhridge  Sav.  Rank,  138  Mass. 
480 ;  Dalay  v.  Savage,  145  Mass.  38 ;  Nugent  v.  R.,  C.  cfe  M. 
R.  Co.  80  Me.  62. 

The  rule  appears  to  be  very  firmly  established  as  above 
indicated,  that  under  circumstances  such  as  mentioned  in  the 
foregoing  authorities,  there  being  no  covenant  to  repair  or 
remedy  defects  on  the  part  of  the  tenant,  the  liability  of  the 
owner  for  injuries  thereby  received  turns  on  knowledge,  or 
reasonable  means  of  knowledge,  of  the  existence  of  the  de- 
fects on  the  part  of  such  owner.  Probably  no  case  can  be 
fonnd  that  more  nearly  touches  this  at  every  point  than 
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D^ia/y  v.  Savagey  sttpra.  There  the  defendant  purchased 
premises  abutting  on  a  public  way,  having  a  defective  coal 
hole  in  the  sidewalk  appurtenant  to  the  premises,  which 
caused  the  injury.  Defendant  had  a  right  to  the  possession, 
buti  instead  of  asserting  it,  left  the  person  in  possession  who 
was  there  at  the  time  of  the  purchase,  as  a  tenant  at  will, 
without  any  agreement  to  repair  the  coal  hole.  It  was  held 
that  the  defendant  was  liable. 

Further  citations  appear  to  be  unnecessary.  The  rule  on 
which  they  proceed  is  quite  elementary,  and  may  be  stated 
thus:  If  a  person  purchases  premises  which  are  in  a  de- 
fective condition,  with  knowledge,  or  reasonable  means  of 
knowledge,  of  the  defects,  and  then  leases  the  same  to  an- 
other, or  allows  such  other  to  hold  possession  of  such  prem- 
ises under  such  conditions  as  to  indicate  permission  to  con- 
tinue the  defects,  and  a  third  person  having  no  connection 
with  such  other,  without  fault  on  his  part,  is  injured  by 
reason  of  such  defects  while  rightfully  in  the  vicinity  of  the 
danger,  such  purchaser  is  liable  to  respond  in  damages  to 
8uch  third  person  for  such  injury. 

Applying  the  foregoing  to  this  case,  it  must  be  held  that 
CoUaan,  by  reason  of  his  ownership  of  the  property  and 
knowledge  of  its  dangerous  condition  when  he  purchased  it 
aad  up  to  the  time  of  the  injury  complained  of,  was  liable 
to  the  plaintiff.  His  allowing  the  railway  company  to  re- 
main in  possession,  especially  without  any  agreement  on 
its  part  to  repair  the  street,  did  not  operate  to  relieve  him 
from  responsibility.  As  said  in  Dalay  v.  Savage^  14:5  Mass. 
36-,  that  the  railway  company  was  also  liable,  is  no  defense 
for  Colman,  who  held  the  title  and  was  the  actual  owner  of 
the  property. 

There  is  nothing  in  the  foregoing  inconsistent  with  >Yhat 
was  decided  in  Fellows  v.  Gilhuber^  82  Wis.  639,  or  Dowling 
v..  Nuehli7igy  97  Wis.  350.  In  the  latter  case  the  contest 
was  between  the  landlord  and  his  tenant. 

What  has  preceded  leads  to  a  consideration  of  whether 
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Colman  was  a  party  "primarily  liable  ^^  within  the  meaning 
of  the  charter  of  the  defendant  city,  which  provides  that, 
"  in  case  of  injury  or  damage  by  reason  of  insufficient,  de- 
fective or  dangerous  conditions  of  Rti;eets,  not  included  in 
sidewalks,  produced  or  caused  by  the  wrong,  neglect  of  duty, 
default,  or  negligence  of  any  person  or  corporation,  such  per- 
son or  corporation  shall  be  primarily  liable  for  damages  for 
such  injury  in  a  suit  for  the  recovery  thereof  T)y  the  person 
sustaining  such  damages,  and  the  city  shall  not  be  liable 
therefor  until  all  legal  remedies  shall  have  been  exhausteil 
to  collect  such  damages  from  such  person  or  corporation." 
The  words  "  primarily  liable"  have  a  very  definite  and  cer- 
tain meaning.  The  section  in  which  they  are  used  does  not 
create  the  liability,  nor  is  there  any  statute  liability  on  the 
subject.  TouUoff  v.  Oreen  Bay^  91  Wis.  490;  Cooper  i^. 
Waterloo^  88  Wis.  433.  They  refer  to  the  common-law  lia- 
bility that  exists  against  the  wrongdoer  and  renders  him 
liable  to  the  injured  person,  and  over  to  the  city  in  case  of 
a  recovery  against  it  on  the  statutory  liability,  hence  the 
words  obviously  include  all  persons  liable  at  common  law 
for  the  wrong.  They  would  include  persons  made  liable  by 
statute  as  well,  if  any  such  existed. 

It  is  argued  that  such  construction  of  the  statute  throws 
much  embarrassment  in  the  way  of  recovering  from  munici- 
pal corporations  in  such  cases  as  this,  because  it  requires 
great  caution  in  order  to  bring  into  the  first  controversy  all 
persons  liable  for  the  injury,  other  than  the  city,  who  are 
so  circumstanced  as  to  be  liable  to  indemnify  it.  That  is 
hardly  a  sufficient  reason  for  adopting  a  difiPerent  construc- 
tion, even  if  the  language  were  of  doubtful  meaning.  There 
is  no  liability  on  the  part  of  the  municipal  corporation  at 
all,  independent  of  the  statute.  The  law  creating  the  right, 
being  in  derogation  of  the  common  law,  is  to  be  strictly  con- 
strued in  favor  of  the  public  corporation,  not  in  favor  of  the 
claimant  for  damages.     The  section  under  consideration. 
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while  it  regulates  the  remedy,  bears  on  the  right  as  well, 
hence  comes  within  the  rule  stated.  Taken  in  connection 
with  the  statute  creating  the  municipal  liability,  it  makes 
that  contingent  on  a  previous  exhaustion  of  all  legal  rem- 
edies against  the  persons  or  corporations  whose  wrong,  neg- 
lect of  duty,  default,  or  negligence  produced  or  caused  the 
defective  condition  of  the  street.  It  is  wholly  in  the  power 
of  the  legislature  to  give  the  right  or  take  it  away,  or  make 
it  contingent  on  the  performance  of  such  conditions  prece- 
dent as  in  the  wisdom  of  legislative  power  seems  best,  and 
without  any  ground  for  contending  that  the  legislation  in 
that  regard  is  unreasonable. 

It  follows  from  the  preceding,  on  the  undisputed  evidence 
in  the  case,  that  plaintiff  ought  not  to  have  recovered,  because 
of  failure  to  prove  performance  of  the  condition  precedent, 
requiring  plaintiff  to  exhaust  all  legal  remedies  against  the 
persons  primarily  liable,  before  proceeding  against  the  city. 
The  condition  was  properly  pleaded  and  insisted  upon  at 
the  trial. 

It  is  contended  that  the  verdict  was  contrary  to  the  evi- 
dence on  that  subject  of  contributory  negligence.  Any  dis- 
cussion of  that  appears  to  be  unnecessary.  SuflSce  it  to  say, 
however,  that  a  consideration  of  the  evidence  preserved  in 
the  record  leads  to  the  conclusion  that  the  question  was 
properly  submitted  to  the  jury. 

It  is  further  contended  on  plaintiff's  appeal,  that  the  court 
erred  in  not  limiting  the  defendant,  in  making  its  defense, 
on  the  theory  that  the  recovery  against  the  railway  com- 
pany was  conclusive  on  the  city  as  to  the  injury,  the  cause 
of  it,  the  amount  of  damages,  and  notice  to  the  city.  That 
was  pressed  on  the  attention  of  this  court  with  much  earn- 
estness and  learning  by  the  eminent  counsel  who  argued  the 
plaintiff's  side  of  the  case,  and  many  authorities  were  cited 
in  support  of  the  position,  all  of  which  have  been  carefully 
considered,  and  none  of  which,  in  our  judgment,  fits  the  facts 
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before  ns.  The  doctrine  that  where  a  person  is  responsible 
over  to  another  who  is  sued,  either  by  operation  of  law  or 
express  contract,  and  such  person  is  duly  notified  of  the  pend- 
ency of  the  suit  and  requested  to  take  upon  himself  the  de- 
fense of  it,  the  judgment  is  conclusive  against  him  whether 
he  appears  or  not,  is  quite  familiar.  That  is  the  doctrine 
which  the  learned  counsel  invoked  to  sustain  his  contention 
that  the  judgment  against  the  railway  company  is  binding 
on  the  defendant  city.  In  Boston  v.  Worthingtony  10  Gray, 
496,  recovery  was  first  had  of  the  plaintiff  by  the  injured 
party ;  then  such  party  sued  the  defendants  for  indemnity, 
they  having  created  the  danger  which  caused  the  injury. 
They  were  given  notice  and  opportunity  to  defend  in  the 
first  case,  but  declined  to  do  so.  The  court  held  that  they 
were  bound  by  the  judgment  in  such  first  case.  In  Littleton 
V,  Hichardaony  34  N.  H.  179,  plaintiff  town  was  sued  by  a 
person  who  was  injured  by  obstructions  placed  in  the  high- 
way by  another.  Such  other  had  an  opportunity  to  defend. 
Recovery  was  had  of  the  city,  whereupon  it  sued  such  other 
for  indemnity  for  the  loss.  There  was  the  same  situation 
in  Port  Jervia  v,  First  Nat.  BanTc^  96  N.  Y.  560;  Lowell  v. 
B.  €&  L.  R.  Corp.  23  Pick.  24;  Rohhina  v.  Chicago,  4  Wall 
657,  and  several  other  cases  cited  by  counsel,  and  many  more 
that  might  be  added,  in  all  of  which  it  was  held  that  the 
judgment  in  the  first  case  was  conclusive  against  the  defend- 
ant in  the  second.  It  is  clear  that  to  make  the  doctrine  un- 
der discussion  apply  the  person  first  sued  must  have  a  right 
of  action  over  against  another  for  indemnity  in  case  of  loss. 
The  conclusive  character  of  the  first  judgment  is  only  where 
the  person  first  sued,  himself  becomes  a  plaintiff  against  the 
indemnitor,  to  recover  over  for  the  loss  sustained  by  being 
compelled  to  pay  in  the  first  case.  Here  we  are  asked  to 
apply  it,  not  in  favor  of  the  indemnitee  who  has  paid  the 
loss,  against  the  indemnitor,  but  against  the  indemnitee  in 
favor  of  a  person  who  had  a  right  of  action  against  both  the 
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indemnitor  and  the  indemnitee.  No  precedent  for  that,  we 
may  safely  venture  to  say,  can  be  found  in  the  books.  Cer- 
tainly, none  was  cited  by  counsel. 

The  result  of  the  foregoing  is  that  the  trial  court  rightly 
held  that  the  defendant  was  not  concluded  on  any  qaestion 
in  respect  to  its  liability,  by  the  judgment  in  the  action 
against  the  railway  company,  and  erred  in  deciding  that 
Colman  was  not  a  party  primarily  liable  within  the  meaning 
of  the  city  charter.  Therefore  both  appeals  must  be  decided 
in  favor  of  the  defendant,  and  the  judgment  reversed  ac- 
cordingly and  the  cause  remanded  for  a  new  trial. 

By  the  Court — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  triaL 
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f     Bassbtt,  Appellant,  vs.  Bassett,  Bespondent. 

March  S8 — April  19, 1898. 

Divorce:  Additional  Judgment  for  alimony 

Unless  the  decree,  in  an  action  for  divorce  and  alimony,  not  only 
grants  the  divorce,  but  gives  alimony  or  makes  an  allowance  for 
the  wife,  the  court  has  no  power  under  sec.  2369,  R  S.  1878,  after* 
ward  to  open  the  judgment  or  to  make  any  additional  judgment 
for  alimony.  Expressions  to  the  contrary  in  CooA;  u  Cook,  56  Wis» 
195,  and  Crugom  v.  Crugom,  64  Wis.  253,  overruled. 


Appeal  from  an  order  of  the  county  court  of  Fond  du  Lac 
county :  A.  E.  Eiohter,  Judge.     Beveraed. 

In  May,  1889,  plaintiff  filed  a  complaint  for  divorce  against 
defendant  in  county  court.  Fond  du  Lao  county,  alleging 
sufBcient  grounds  therefor,  and  also  setting  out  his  property 
interests  and  income,  and  demanded  a  share  of  his  property 
as  alimony.  Pending  the  suit,  she  obtained  an  order  for 
temporary  alimony  and  suit  money ;  and,  upon  his  neglect 
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to  comply  therewith,  she  sought  to  have  the  defendant  pun- 
ished for  contempt.  The  contempt  proceedings  were  dis- 
missed, and  on  May  20, 1889,  plaintiff  was  granted  an  abso- 
lute divorce;  but  no  provision  of  any  kind  was  made  in  the 
judgment  for  alimony,  and  no  division  of  property  was  made. 
Iq  September,  1897,  the  plaintiff  filed  a  petition  to  open  the 
judgment,  and  to  procure  an  additional  judgment  for  ali- 
mony, setting  out  that  defendant  was  the  owner  of  the  same 
property  described  in  the  complaint,  and  that  she  was  in 
needy  circumstances.  An  order  to  show  cause  was  issued, 
and,  upon  hearing  of  the  same,  the  county  court  found  that 
this  was  a  proper  case  in  which  to  allow  alimony,  and  fixed 
a  date  for  hearing  proofs  for  the  purpose  of  fixing  the 
amount  of  alimony  and  the  terms  of  such  further  additional 
judgment.  The  defendant  filed  his  exceptions,  and  appealed 
to  this  court  from  the  order  so  entered. 

Edward  S.  Bragg^  of  counsel,  for  the  appellant. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  DeW.  a  Priest. 

Bakdeen,  J.  The  question  involved  in  this  appeal  is  new 
and  interesting,  and  is  raised  for  the  first  time  in  this  court. 
It  depends  largely,  if  not  entirely,  upon  the  proper  reading 
and  construction  of  sec.  2369,  R.  S.  1878,  which  is  as  follows: 
^^  After  a  judgment  providing  for  alimony  w  other  allowance 
for  the  wife  and  children^  or  either  of  them,  or  for  the  ap- 
pointment of  trustees  as  aforesaid,  the  court  may  from  time 
to  time,  on  the  petition  of  either  of  the  parties,  revise  and 
alter  such  judgment,  respecting  the  amount  of  such  alimony 
or  allowance,  and  the  judgment  thereof,  .  .  .  and  may 
make  any  judgment  respecting  any  of  said  matters  which 
such  court  might  have  made  in  the  original  action.  But 
when  a  final  division  of  the  property  shall  have  been  mado 
under  the  provisions  of  section  2364,  no  other  provision 
shall  be  thereafter  made  for  the  wife."    The  nature  of  tha 
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judgment  and  any  power  of  the  court  over  it  must  be  deter- 
mined by  the  proper  construction  of  this  statute.  Except 
in  cases  coming  within  some  statutory  power,  it  is  the  settled 
law  of  this  state  that  the  courts  have  no  power  to  revise, 
alter,  or  set  aside  their  judgments  after  the  term  at  which 
they  were  rendered,  ^tna  L,  Ins.  Co.  v.  McCormick,  20 
Wis.  2C5 ;  Salter  v.  Jlilgen,  40  Wis.  363 ;  Bacon  v.  Bacan^  43 
Wis.  197;  Day  v.  Mertlock,  87  Wis.  577.  And  this  rule  ap- 
plies to  all  matters  on  which  the  mind  of  the  court  did  act, 
or  is  presumed  from  the  record  to  have  acted,  in  the  rendi- 
tion of  the  judgment;  else,  there  might  never  be  an  end  of 
litigation. 

The  courts  in  this  state  have  no  common-law  jurisdiction 
over  the  subject  of  divorces,  and  their  authority  is  confined 
altogether  to  the  exercise  of  such  express  and  incidental 
powers  as  are  conferred  by  the  statute.  Kempster  v.  JSvans, 
81  Wis.  247.  This  is  also  the  rule  in  New  York.  Erhen- 
hrach  V.  Erkenhrach,  96  N.  T.  456.  Another  proposition 
quite  firmly  settled  by  the  adjudications  in  this  state  is  that 
the  revisory  power  of  the  court  under  this  section  is  al- 
ways open  when  the  court  has,  in  the  first  instance,  granted 
alimony  or  made  some  allowance  short  of  a  final  division  of 
the  husband's  property.  Campbell  v,  CampheU^  37  Wis.  206; 
Cook  V.  Cook,  66  Wis.  195;  JSlake  v.  Blake,  75  Wis.  339. 
These  decisions  recognize  the  fact  that  the  power  of  the 
court  in  this  respect  is  limited  and  environed  by  the  letter 
of  the  statute,  and  cannot  be  exercised  except  in  cases  that 
come  plainly  within  its  terms.  Mr.  Justice  Taylok,  in  a  con- 
curring opinion  in  Cook  v.  Cook,  however,  seems  to  have  lost 
sight  of  the  limitations  which  bind  the  courts.  He  there 
makes  the  broad  statement  that  "the  power  of  the  court  to 
award  alimony  to  a  wife  in  a  divorce  suit  does  not  depend 
on  the  fact  that  some  alimony  was  awarded  at  the  time  the 
judgment  of  divorce  was  granted."  He  was  somewhat  cau- 
tiously followed  by  Chief  Justice  Cole  in  Crugom  v.  Crugom, 
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4j4  Wis.  253.  In  that  case,  as  in  this,  the  judgment  was 
silent  as  to  alimony,  and  the  record  did  not  show  that  any 
claim  was  made  by  the  wife  for  alimony.  The  learned 
chief  justice  says:  "The  tendency  of  the  decisions  to  which 
we  have  referred  clearly  is  that  the  court  has  the  statutory 
power  to  award  alimony,  though  the  judgment  for  divorce, 
long  since  rendered,  does  not  mention  it."  But  in  every  de- 
cision to  which  he  makes  reference  some  provision  had  been 
made  in  the  original  judgment  for  the  wife,  short  of  final 
division  of  the  property. 

In  the  case  at  bar,  the  plaintiff,  in  her  complaint,  de- 
manded an  allowance  as  alimony  or  a  division  of  the  prop- 
erty.    She  sought  the  enforcement  of  a  preliminary  order 
requiring  the  defendant  to  pay  alimony,  but  was  defeated. 
She  then  took  her  judgment,  which  was  silent  as  to  alimony. 
The  law  presumes  that  every  question  involved  in  the  ac- 
tion was  passed  upon  by  the  court;  and  the  judgment  be- 
came final,  not  only  as  to  the  matter  actually  determined, 
but  as  to  every  other  matter  which  the  parties  might,  under 
the  pleadings,  have  litigated  in  the  cause.    Kamp  v.  Kamjp^ 
59  N.  T.  212.     So  when  the  plaintiff  took  her  judgment 
without  securing  the  rights  she  might  have  obtained  under 
the  pleading,  it  may  well  be  claimed  that  the  judgment 
stands  res  adjudicata  for  all  time.    But,  were  this  not  so, 
we  still  think  she  is  remediless  under  the  statute.    It  says: 
^*  After  a  judgment  providing  for  alimony,  or  other  allow- 
ance for  the  wife  and  children,  or  either  of  them,"  the  court 
may  revise  and  alter  the  same.    The  policy  of  the  law  is 
that  judgments  once  solemnly  entered  shall  be  final  and 
conclusive,  and,  when  the  term  is  ended,  the  record  is  in  the 
roll,  and  not  in  the  breast  of  the  judges.    Under  the  statute, 
what  judgment  is  it  that  may  be  altered  and  revised  after 
the  term?    Clearly,  only  such  a  judgment  as  shall  have 
made  some  provision  for  alimony  or  allowance  to  the  wife. 
By  expressly  granting  the  authority  to  revise  or  alter  a  par- 
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ticular  judgment,  it  impliedly  prohibits  the  exercise  of  that 
power  as  to  any  other  judgment.  We  therefore  desire  to 
say  with  as  much  emphasis  as  we  may  that,  under  this  sec- 
tion of  the  statute,  the  trial  court  has  no  power  to  alter  or 
revise  a  judgment  for  divorce  unless  the  judgment  itself 
shows  that  some  provision  was  made  for  alimony,  or  some 
allowance  made  to  the  wife.  Whatever  was  said  in  the 
Crugom  Gdse  or  prior  cases  in  conflict  with  this  construction 
must  be  deemed  to  be  overrulect  The  conclusion  arrived 
at  seems  amply  sustained  by  a  reading  of  other  sections  of 
the  statutes  relating  to  divorce. 

By  the  Court. —  The  order  of  the  county  court  of  Fond  da 
Lac  county  is  reversed,  the  defendant  to  pay  clerk's  fees  and 
cost  of  printing  plaintiff's  brief. 


Bbagg,  Bespondent,  vs.  Blbwbtt,  imp.,  Appellant. 

■^  3^1  March  f^—  April  7f,  1898. 

'•^1  Appeal,  parties  to. 

1.  R  assigned  to  R  a  judgment  owned  by  him,  in  trust  to  pay  his  in- 
debtedness to  E.  and  to  some  other  creditora  R  commenced  a 
creditor's  action,  making  B.  and  the  debtor  in  such  judgment  and 
others  parties  defendant.  A  receiver  appointed  in  that  action 
sued  H.  and  others  to  foreclose  a  mortgage  acquired  by  him  as 
such  receiver,  making  6.  a  party.  Orders  were  afterward  made 
in  both  actions  ratifying  the  report  of  the  receiver  and  discharg- 
ing him  and  his  bondsmen.  Heldy  that  B.  could  not^  by  a  notice 
of  appeal  entitled  in  the  creditor's  action,  appeal  from  both  orders, 
but^the  appeal  in  the  action  against  H.  must  be  dismissed.  ' 

2l  In  the  creditor's  action  brought  by  R  the  defendant  B.  suffered 
judgment  by  default,  and  the  suit  was  afterward  settled  between 
the  plaintiff  and  the  only  defendant  having  any  interest  therein, 
and  the  report  of  the  receiver  who  carried  the  settlement  into 
effect  was  approved,  and  he  and  his  bondsmen  discharged.  Heldt 
that  the  defendant  B.  was  not  *'  aggrieved  "  within  the  meaning 
of  sec,  8048,  R.  S.  1878,  and  could  not  appeal  from  the  order. 
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Appeal  from  orders  of  the  circuit  court  for  Fond  du  Lao 
county:  N.  S.  Gilson,  Circuit  Judge.    Appeal  durnissed. 

The  facts  in  the  case  are  fully  stated  in  the  opinion. 

JK  Blewett,  appellant,  in  pro.  per.,  argued,  among  other 
things,  that  a  receiver  is  an  officer  of  the  court  and  di- 
rectly responsible  to  it,  and  neither  the  plaintiff  nor  the 
defendant,  nor  any  other  person,  can  deprive  the  court  of 
its  possession  or  control  of  the  property  involved.  Ne&oes 
V,  BooBj  86  Wis,  318;  Mechanics'  Nat  Bank  v.  Landauer,  68 
id.  49 ;  AhlKaueer  v.  Doud,  7i  id.  413.  A  receiver  will  not 
be  discharged  from  his  trust  without  a  special  order  to  be 
obtained  upon  the  written  consent  of  all  the  parties  inter- 
ested in  the  funds  in  his  hands,  or  for  cause  shown  upon  due 
notice  of  the  application.  Circuit  Court  Eule  XXVIII, 
sec.  2.  He  will  not  be  discharged  upon  application  of  the 
party  at  whose  instance  he  was  appointed,  when  the  inter- 
ests of  others  are  involved.  High,  Eeceivers,  §  837 ;  Fay  v. 
Erie  <&  K.  B.  Bank,  Harrington  (Mich.),  194;  Bainhridge  v. 
Blair,  3  Beav.  421 ;  Largan  v.  Bowen,  1  Sch.  &  Lef.  296. 
An  appeal  will  lie  from  an  order  settling  the  receiver's  ac- 
counts and  discharging  him.  High,  Eeceivers,  §  819J;  Hoiiey 
V.  McDonald,  109  U.  S.  160 ;  Collins  v.  Case,  25  Wis.  653. 
Edward  S,  Bragg,  respondent,  in  prosper. 

Cassoday,  C.  J.  Early  in  1890  the  defendant  Edmund 
Blewett  commenced  an  action  against  the  defendant  James 
Gaynor.  James  Gaynor  therein  claimed  that  his  brother, 
the  defendant  Patrick  Gaynor,  was  interested  with  ^</ww;i^ 
Blewett  in  the  cause  of  action,  and  Patrick  Gaynor  was  there- 
upon made  a  co-plaintiff  in  that  action.  On  March  31, 1890, 
a  judgment  for  $8,114.50  was  recovered  against  James  Gay- 
nor in  the  circuit  court  for  Winnebago  county  in  that  action, 
whixjh  judgment  was  duly  docketed  in  the  clerk's  oflSce  of 
that  county  April  3,  1890.  A  transcript  thereof  was  duly 
docketed  in  the  clerk's  oflSce  of  Fond  du  Lac  county.    On 
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July  19,  1890,  two  several  executions  were  duly  issued  upon 
said  judgment,  one  to  the  sheriff  of  Fond  du  Lac  county,  and 
the  other  to  the  sheriff  of  Winnebago  county.  Each  of  said 
executions  was  duly  returned  nidla  bona.  Said  judgment 
was  taken  to  this  court  on  appeal,  and  af^rmed.  Blewett  v. 
Oaynor^  77  Wis.  378. 

On  the  same  day  that  that  judgment  was  rendered  in  the 
circuit  court  —  March  31,  1890  —  the  defendant  Edmund 
Blewetty  for  a  good  and  valuable  consideration,  by  aninstra- 
ment  under  his  hand  and  seal,  did  sell,  transfer,  and  assign 
to  the  plaintiff,  Edward  8.  Bragg^  in  trust,  the  said  judgment, 
with  such  costs  as  should  bo  taxed  and  made  a  part  thereof, 
for  the  uses  and  purposes  following,  to  wit:  (1)  The  payment 
of  the  costs  and  disbursements  of  that  action,  with  all  the 
attorney  fees,  costs,  and  disbursements,  together  with  all 
counsel  fees  and  charges  due  and  owing  for  services,  etc., 
rendered  in  that  and  in  kindred  actions  of  foreclosure  by 
Mrs.  Gaynor,  of  replevin  by  Pat  Gaynor  and  by  himself, 
Edmund  Blewetty  against  John  Weiner;  (2)  the  pa^^ment 
to  persons  thereinafter  named  such  sums  as  he  might  be 
owing,  which  was  therein  stated  opposite  their  names  as 
nearly  as  he  was  then  able  to  state  the  same,  viz. :  To  Thomas 
Blewett,  $2,500;  F.  F.  Duffy,  $160;  First  National  Bank  of 
Fond  du  Lac,  $300,  or  to  the  indorsers,  in  case  they  paid  the 
same;  to  Henry  Kuicks,  $150;  Mrs.  Murphy,  $100;  Thomas 
Weeks,  $50 ;  Burns  Bros.,  $50 ;  W.  S.  Eussell,  $50 ;  and  Hughes 
and  Otis,  $175.  In  case  the  money  received  should  not  be 
sufficient  to  pay  such  debts  in  full,  the  same  was  to  be  ap- 
plied to  them  ratably,  share  and  share  alike.  Out  of  the. 
proceeds,  if  any  remained,  the  trustee  was  to  pay  the  wife 
of  Edmund  Blewett  the  sum  of  $1,400  in  payment  for  forty 
acres  of  land  in  Oakfield,  belonging  to  her,  and  included  in 
a  mortgage  to  Mary  Gaynor  for  his  benefit,  the  balance  of 
such  judgment,  if  any,  to  be  paid  to  said  Blewett 

On  the  same  day  Edward  S.  Bragg^  by  an  indorsement 
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thereon,  accepted  sach  trust,  and  agreed  to  discharge  the 
same  to  the  best  of  his  ability. 

This  creditors'  suit  was  commenced  in  December,  1890, 
against  James  G.  Qaynor,  Patrick  Gaynor,  Edmund  Blew- 
etty  and  others,  and  the  summons  and  complaint  were  duly 
served  on  the  defendant  JEdmund  Blewetty  who  appeared  in 
the  action,  but  made  no  answer  nor  defense,  and  suffered 
default.  Due  service  of  the  summons  was  made  on  the  other 
defendants.  At  the  time  of  the  rendition  of  said  judgment 
Patrick  Gaynor  was  merely  a  nominal  party  thereto,  and 
had  no  interest  therein,  nor  in  the  moneys  secured  thereby, 
but  the  same  was  the  sole  property  of  Edmund  Blewetty  who 
had  good  right  to  convey,  satisfy,  or  assign  the  same.  Pat- 
rick Gaynor  had  no  authority  to  satisfy  said  judgment  in 
whole  or  in  part,  as  he  did  November  10, 1890.  He  received 
no  compensation  or  consideration  for  any  such  discharge  or 
satisfaction,  and  the  same  was  without  authority,  and  color- 
able merely,  to  hinder  and  delay  the  collection  of  said  judg- 
ment in  the  interests  of  James  Gaynor,  with  whom  he  was 
in  fraudulent  collusion.  No  partnership  ever  existed  between 
Edmund  Blewett  and  Patrick  Gaynor,  as  alleged  in  Patrick 
Gaynor's  answer,  nor  in  any  manner  whatever.  Said  judg- 
ment was  never  a  partnership  asset  or  partnership  property. 
Patrick  Gaynor  has  had  no  interest  therein,  and  no  claim, 
demand,  or  right  to  the  same,  or  to  any  part  thereof,  or  to 
an  account  therefor,  or  for  any  part  thereof. 

At  the  time  of  the  commencement  of  this  action  there  was 
justly  due  to  the  plaintiff,  Edward  S.  Bragg^  for  his  profes- 
sional services  for  and  on  behalf  of  Edmund  Blewett  in  and 
about  the  suits  mentioned,  $2,500,  and  to  the  defendant 
Thomas  W.  Spence  for  like  services  in  such  suits,  $1,200. 

As  conclusions  of  law  the  court,  among  other  things,  found 
that  the  assignment  by  Edmund  Blewett^  mentioned,  passed 
the  title  to  said  judgment  and  the  moneys  due  thereon,  to- 
gether with  the  right  to  bring  suit  and  take  all  the  neces- 
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sary  remedies  required  to  enforce  and  collect  the  same  in 
his  own  name,  to  the  plaintiff,  Edward  S,  Bragg,  as  trustee 
of  an  express  trust,  free  and  clear  of  all  and  every  claim 
thereon,  except  as  specified  in  such  assignment;  that  Patrick 
Gaynor  had  no  right  to  satisfy  said  judgment,  or  any  part 
thereof,  and  the  same  was  fraudulent  and  void,  and  of  no 
effect  or  validity  whatever;  that  the  plaintiff  was  entitled 
to  a  receiver  according  to  the  prayer  of  his  complaint,  who 
was  therein  required  to  execute  and  file  a  bond  in  the  penal 
sum  of  $20,000,  conditioned  according  to  law,  with  three 
sureties  to  be  approved  by  the  judge;  that  such  receiver 
should  have  and  exercise  all  the  powers  of  a  receiver  in  a 
court  of  equity,  and  especially  the  powers  and  duties  con- 
ferred upon  him  by  the  judgment  in  this  action. 

Upon  such  and  other  findings  a  judgment  was  entered  in 
favor  of  the  plaintiff  and  against  the  defendants,  in  which 
it  was,  among  other  things,  adjudged  and  decreed  that 
Gaines  A.  Knapp,  of  Fond  du  Lac,  be,  and  he  was  thereby, 
appointed  a  receiver  of  all  the  property,  debts,  credits,  and 
effects  of  the  said  James  Gaynor,  and  charged  to  carry  out 
and  execute  the  decree;  and  the  receiver  so  appointed  gave 
the  requisite  bond,  and  qualified,  and  entered  upon  the  duties 
of  his  office.  From  such  judgment  the  defendants  Patrick 
Gaynor,  Helmer,  and  Chapman  appealed  to  this  court,  and 
fiuch  judgment  was  in  all  things  affirmed  by  this  court. 
Bragg  v.  Gaynor,  85  Wis.  468-492. 

The  receiver  so  qualified  August  12, 1892.  April  17, 1895, 
the  defendant  James  Gaynor  and  the  plaintiff,  Edward  S. 
Bragg,  entered  into  an  agreement  and  stipulation  to  the 
effect  that,  the  subject  matter  of  the  action  having  been 
amicably  adjusted  between  the  parties  in  interest  thereto, 
it  was  thereby  stipulated  by  and  between  them  that  Gaines 
A.  Knapp  be  discharged  from  all  further  relation  to  the  ac- 
tion and  to  the  decree  therein,  without  claim  or  liability  on 
their  part,  either  individually  or  jointly,  against  him,   by 
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reason  of  any  act  done  or  moneys  received  by  him  as  such 
receiver,  and  thereby  gave  their  consent  and  promise  that 
the  bond  given  by  him  as  snch  receiver,  and  also  the  bond 
given  by  him  as  receiver  in  the  action  of  Knapp  against 
Helmer  et  al.,  to  collect  rents  and  care  for  the  property,  be 
discharged  and  surrendered  without  any  liability  or  claim 
thereon;  and  they  thereby  requested  the  court  to  enter  the 
order  to  carry  into  effect  such  agreement  between  them. 
On  the  petition  of  Edmwnd  Blewett  the  trial  court,  October 
29, 1896,  ordered  such  receiver  to  report  to  the  court. 

On  [November  30,  1896,  he  made  his  detailed  and  verified 
report,  to  the  effect  that  he  had  made  sundry  collections; 
that  he  had  caused  two  suits  for  foreclosure  to  be  commenced 
against  Helmer,  together  with  a  large  number  of  other  de- 
fendants having  or  claiming  to  have  liens,  claims,  or  incum- 
brances on  the  mortgaged  premises,  which  were  necessary 
to  be  adjudicated  and  determined,  so  that  a  sale  could  be  had 
of  the  mortgaged  premises  free  and  clear  of  incumbrances; 
that  both  of  such  actions  were  transferred  from  the  Fond 
du  Lac  circuit  court  to  the  United  States  circuit  court  upon 
petition  of  nonresident  defendants,  August  30,  1893;  that 
the  receiver  employed  counsel  to  conduct  such  foreclosure 
proceedings  to  enforce  such  judgment,  in  which  he  was  com- 
missioned and  empowered  to  bring  such  foreclosure  proceed- 
ings; that  February  9,  1894,  by  the  judgment  of  the  United 
States  circuit  court,  said  causes  were  remanded  to  the  circuit 
court  for  Fond  du  Lao  county;  that  March  6, 1894,  judg- 
ment was  rendered  in  the  circuit  court  for  Fond  du  Lac 
county  in  favor  of  the  receiver,  as  plaintiff,  and  against  Hel- 
mer and  other  defendants,  as  follows :  In  one  of  the  cases,  for 
principal,  interest,  solicitor's  fees,  and  taxed  costs,  $8,889.33 ; 
in  the  other  case,  for  principal,  interest,  solicitor's  fees,  and 
taxed  costs,  $3,293.22;  that  March  7,  1895,  he  caused  the 
property  to  be  noticed  for  sale  April  18,  1895,  upon  each  of 
«uch  foreclosure  judgments;  that  the  time  fixed  for  such  sale 

Vou99— 28 
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was  the  next  day  after  such  settlement  between  the  plaint- 
iff and  James  Gaynor;  that  there  was  paid  to  him  on  ao 
ooant  of  the  mortgage  of  Chapman  charged  in  the  decreOy 
moneys  to  the  amount  of  $3,426,  which  was  the  whole  amount 
charged  with  the  payment  of  plaintiff's  judgment  in  this  ac- 
tion ;  and  that  he  gave  receipts  therefor,  and  executed  and 
delivered  satisfaction ^(?  tanto  of  the  Chapman  mortgage; 
that  he  disposed  of  and  paid  out  the  moneys  so  received  as 
follows:  To  the  plaintiff,  Edward  S.  Bragg^  in  the  aggre- 
gate, $3,257.54;  that  he  retained  to  apply  on  costs  of  execut- 
ing judgment,  $142.72;  that  in  pursuance  of  the  adjustment 
and  settlement  between  James  Gaynor  and  the  plaintiff, 
Edward  S.  Bragg^  he  had  given  receipts,  releases,  etc.,  and 
paid  over  moneys  and  made  transfers  to  carry  out  and  com- 
plete such  settlement. 

On  December  16, 1896,  an  order  was  entered  by  the  court 
in  this  action,  wherein  and  whereby  it  was  ordered  and  ad- 
judged that  the  report  of  the  receiver  be,  and  the  same  was 
thereby,  ratified  and  approved  by  the  court,  and  the  bond 
filed  by  him  be,  and  the  same  was  thereb}"^,  satisfied  and  dis- 
charged, and  that  the  receiver  and  his  sureties  be  discharged 
from  all  and  every  liability  thereon,  and  that  said  Knapp 
be,  and  he  was  thereby,  discharged  of  and  from  all  liability 
by  reason  of  any  act  of  his  in  performance  of  his  duty  as 
such  receiver.  December  16, 1896,  an  order  was  entered  by 
the  court  in  the  action  of  said  Knapp,  receiver,  against  Hel- 
mer  and  others,  wherein  and  whereby  it  was  ordered  and 
adjudged  that  the  bond  given  by  the  receiver  in  that  actioa 
be,  and  the  same  was  thereby,  discharged,  and  the  said 
Knapp  was  thereby  discharged  of  and  from  all  liability  oxt 
such  bond,  or  by  reason  thereof,  and  of  and  from  all  liabil- 
ity by  reason  of  any  act  done  under  and  by  virtue  of  the 
appointment  of  him  as  such  receiver. 

Thereupon  the  defendant  Edmund  Blewetty  by  a  notice 
entitled  in  this  action,  appealed  from  each  of  said  orders  so 
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entered  December  16, 1896,  and  from  the  whole  and  every 
part  of  each  of  said  orders. 

We  are  not  aware  of  any  adjudication  in  this  or  any  other 
coart  authorizing  the  defendant  Edmund  BUwett  to  appeal 
from  the  order  approving  the  receiver's  report  in  this  case, 
and  discharging  him,  and  in  and  by  the  same  notice  also 
appeal  from  an  order  made  in  another  action  between  en- 
tirely different  parties,  and  to  which  he  is  not  a  party. 
Snch  a  practice  cannot  be  tolerated.    The  appeal  from  the 
order  in  the  case  of  Knapp,  receiver,  against  Helmer  et  al. 
must  be  dismissed.    As  indicated,  the  defendant  Edmund 
Blewett  was  the  sole  owner  of  the  judgment  which  was  the 
basis  of  this  action,  and  he  assigned  all  bis  right,  title,  and 
interest  therein  to  the  plain tiflf,  Edward  S.  Bragg,  in  trust 
for  the  uses  and  purposes  therein  mentioned,  before  this 
creditors'  suit  was  commenced.    Although  he  was  a  defend- 
ant in  this  suit,  and  appeared  therein,  yet  he  made  no  an- 
swer, and  suffered  judgment  by  default.    April  17,  1895, 
this  suit  was  settled  by  the  plaintiff  and  the  only  defendant 
having  any  interest.     The  receiver  carried  such  settlement 
into  effect,  and  the  trial  court  confirmed  and  approved  the 
same.     The  defendant  Edmund  Blewett  is  in  no  position  to 
call  the  receiver  to  account  in  this  action,  nor  to  appeal 
from  the  order  approving  his  report.    The  receiver  was 
bound  to  carry  into  effect  the  judgment  by  which  he  was 
appointed.     There  is  nothing  in  that  judgment  requiring 
him  to  pay  anything  to  Edmund  Blewett.    If  the  plaintiff 
has  failed  to  execute  the  trust  imposed  in  him  by  the  assign- 
ment to  him  by  Edmund  Blewett,  then  his  remedy  is  against 
the  plaintiff  in  some  appropriate  action  or  proceeding;  but 
he  is  not  aggrieved  by  reason  of  the  receiver  having  paid 
money  into  the  hands  of  the  trustee  appointed  by  himself. 
It  is  well  settled  in  this  state  that  an  appeal  cannot  be  taken 
by  SL  party  who  is  not  "aggrieved."     E.  S.  1878,  sec.  3048; 
JifcGhregoT  v.  Pearson,  51  Wis.  122;  Eureka  Steam  Seating 
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Co.  V.  SloUmarij  67  Wis.  126;  Shdbanaw  v,  G.  G.  Thompson 
<6  Walhwp  Co.  80  Wis.  621 ;  Day  v.  Buckingham^  87  Wis. 
219. 

By  the  Court. —  The  appeal  from  both  orders  of  the  cir- 
cuit court  is  dismissed. 


The  H.  B.  Claflin  Company,  Respondent,  vs.  Gkashorn, 

Appellant. 


09  a% 
107  lao  March  £8^  April  if,  1898. 

107  m\  ^  ^ 

Fraudulent  conveyance:  Participation  by  grantee. 

1.  In  order  to  render  a  chattel  mortgage  of  a  stock  of  goods,  given  to 
secure  a  pre-existing  bona  fide  debt,  voidable  as  being  fraudulent 
as  to  other  creditors,  the  mortgagee  must  have  actually  partici- 
pated in  the  fraudulent  intent  So  long  as  his  purpose  was  simply 
to  secure  his  own  debt,  his  knowledge  of  the  fraudulent  purpose 
of  the  mortgagor  will  not  affect  the  security. 

8.  It  is  no  evidence  of  fraud  that  the  notes  secured  by  the  mortgage 
are  guaranteed  by  a  third  party.  The  holder  has  the  same  right 
to  take  other  security  as  if  they  were  not  guaranteed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sheboy- 
gan county:  N.  S.  Gilson,  Circuit  Judge.     Affirmed. 

This  is  an  action  of  replevin  to  recover  a 'stock  of  dry 
goods.    The  stock  vs^as  originally  owned  by  Brown  &  Frost 
as  copartners,  and  they  gave  a  chattel  mortgage  thereon  to 
the  plaintiff  December  17, 1895,  to  secure  their  notes,  amount- 
ing to  more  than  $23,000.    Immediate  possession  was  taken 
under  the  mortgage,  and  on  the  following  day  one  Otten, 
who  was  a  creditor  of  Brown  &  Frost  to  the  amount  of 
nearly  $4,000,  commenced  his  action,  and  sued  out  a  writ 
of  attachment,  upon  which  the  defendant,  as  sheriff,  seized 
the  said  stock  of  goods;  and  the  sheriff  justifies  such  seizure 
on  the  ground  that  the  chattel  mortgage  was  given  with  in- 
tent to  hinder,  delay,  and  defraud  the  creditors  of  Brown  & 
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Frost.  At  the  close  of  the  evidence  a  verdict  for  the  plaint- 
iff was  directed,  and  from  jadgment  thereon  the  defendant 
appeals. 

Pa/ul  T.  Krez^  for  the  appellant,  to  the  point  that  a 
transfer  of  goods,  though  for  a  full  and  valuable  considera- 
tion, made  ior  the  purpose  of  defeating  the  claims  of  credit- 
ors and  without  the  knowledge  and  assistance  of  the  trans- 
feree, is  fraudulent  as  to  those  creditors,  cited  Robinson 
V.  Holi^  75  Am.  Dec.  233;  BeidUr  v.  Crane^  25  Am.  St. 
Eep.  349 ;  BeeU  v.  Flynn^  26  id.  351 ;  Renninger  v.  Spatz^ 
15  id.  692.  Taking  additional  security  is  also  a  sign  of 
fraud.     Grajpater  v.  Williarns,  21  Kan.  109. 

Willard  C.  Cole^  for  the  respondent, 

WiNSLOw,  J.    The  verdict  in  this  case  was  rightly  directed. 
It  is  not  denied  that  Brown  <&  Frost  justly  owed  the  plaint- 
iff the  entire  amount  named  in  the  mortgage,  when  the 
mortgage  was  given  and  possession  of  the  stock  taken.    It 
was  a  mortgage  given  to  secure  a  pre-existing  hona  fide  in- 
debtedness.   In  such  a  case  there  must  be  actual  participa- 
tion by  the  creditor  in  the  fraudulent  purpose  of  his  debtor, 
in  order  to  avoid  the  mortgage.    Mere  knowledge  by  the 
creditor  of  his  debtor's  fraudulent  purpose  will  not  be  suffi- 
cient, so  long  as  the  creditor's  purpose  is  simply  to  secure 
his  debt.     Bletler  v.  Moore,  94  Wis.  385.    We  have  exam- 
ined the  evidence,  and  have  found  nothing  tending  to  show 
participation  by  the  plaintiff  in  any  intended  fraud,  even  if 
it  be  conceded  that  fraud  was  intended  by  the  firm  of  Brown 
&  Frost.    It  seems  to  have  acted  with  the  simple  purpose 
of  securing  its  just  debt.    The  fact  that  the  notes  held  by  it 
were  guaranteed  by  a  third  party  is  certainly  no  evidence 
of  fraud.    It  had  the  same  right  to  take  security  from  the 
principal  debtors  which  it  would  have  had  in  the  absence  of 
such  guaranty. 

-ffy  the  Court. —  Judgment  affirmed. 
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BosENow  and  another,  Kespondents,  vs.  Gabdneb,  Appellant 

March  £8— April  12, 1898. 

Ees  ad  judicata:  Certificate  on  appeal 

Plaintiffs  began  an  action  to  recover  a  board  bill  while  having  in 
their  possession  sorae  personal  effects  of  the  defendant,  upon 
which  they  were  entitled  to  a  lien  for  such  bill.  Defendant  re- 
plevied such  effects.  Plaintiffs  recovered  judgment  in  the  replevin 
case  by  virtue  of  their  lieu.  Such  judgment  was  subsequently 
pleaded,  in  the  action  to  recover  the  amount  of  the  board  bill, 
as  a  bar  to  further  prosecution  of  that  action.  Plaintiffs  recov- 
ered judgment  nevertheless.  The  trial  court  then  certified  that 
whether  the  judgment  in  the  replevin  case  was  a  bar  to  the  prose- 
cution of  the  first  action  was  a  legal  question  of  such  doubt  and 
difficulty  as  to  require  the  decision  of  the  supreme  court  Held, 
that  the  rule  of  the  conclusiveness  of  a  former  adjudication  has 
no  application  to  the  facts  as  against  the  plaintiffs.  No  question 
was  decided  in  the  first  case  that  affected  the  right  of  plaintiffs 
to  recover  the  board  bill.  And,  further,  that  in  making  a  certifi- 
cate to  enable  a  party  to  appeal  to  this  court  from  a  judgment  of 
less  than  $100  exclusive  of  costs,  the  law  contemplates  that  the 
trial  judge  shall  act  judicially  and  with  some  degree  of  discretion, 
and  not  in  a  mere  perfunctory  way  to  sign  a  certificate  to  enable 
a  party  to  appeal  where  no  disputable  question  of  law  is  involved. 
[Syllabus  by  Marshall^  J.] 

Appeal  from  a  judgment  of  the  county  court  of  Fond  du 
Lao  county:  A.  E.  Richter,  Judge.    Affirmed. 

The  amount  involved  being  under  $100,  the  case  comes 
to  this  court  on  a  certificate  of  the  trial  judge.  The  facts 
certified  are  that  plaintifi's  commenced  an  action  against  the 
defendant  in  justice's  court,  to  recover  the  amount  due  on 
a  board  bill  incurred  at  plaintiffs'  hotel.  Defendant  ap- 
peared in  the  action  and  answerfed.  Subsequently^  defend- 
ant commenced  an  action  of  replevin  against  plaintiffs  to 
recover  possession  of  certain  personal  property  held  by  them 
tinder  a  claim  of  lien  to  secure  the  board  bill.  Plaintiffs  ap- 
peared in  that  action  and  recovered  on  their  lien  claim,  the 
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court  holding  that  they  were  entitled  to  the  possession  of 
the  property  by  virtue  of  such  lien.  Judgment  was  entered 
accordingly.  Thereafter  plaintiffs  proceeded  to  judgment 
against  the  defendant,  for  the  board  bill,  in  justice's  court. 
Defendant  appealed  from  such  judgment  to  the  county  court, 
and  there  amended  his  answer,  setting  up  the  judgment  in 
the  replevin  case  as  a  bar  to  further  proceedings  in  the  ac- 
tion to  recover  the  amount  due  on  the  board  bill.  Judg- 
ment was  rendered  for  the  plaintiffs.  The  question  of  law 
for  decision,  as  stated  by  the  trial  court,  is.  Does  the  judg- 
ment in  the  replevin  case  constitute  a  bar  to  plaintiffs'  pro- 
ceeding in  this  action  to  recover  the  amount  due  on  the 
board  bill  ?    The  defendant  appealed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
E.  Blewettj  and  for  the  respondents  on  that  of  OiJjUn  (& 
Sutherland. 

Counsel  for  the  appellant  contended,  among  other  things^ 
that  the  finding  of  the  amount  due  the  defendants  and  judg- 
ment therefor  in  the  replevin  action  was  a  bar  to  the  action 
for  the  debt.  Black,  Judgments,  §§  504,  671 ;  Emmons  v. 
Dowe^  2  Wis.  856;  Pierce  v.  Kneelaiid^  9  id.  23;  Kalisch  v. 
Kaliach,  id.  529;  Ellis  v.  N.  P.  E.  Co.  80  id.  459;  Mo.  Poo. 
H.  Co.  V.  Zevj/j  17  Mo.  App.  501.  A  return  of  the  property 
under  a  judgment  in  replevin  is  a  satisfaction  of  the  judg- 
ment. Jdorrison  v.  Austin^  14  Wis.  604,  605 ;  Irvin  v.  Smithy 
«6  id.  113. 

Marshall,  J.  The  question  of  law  submitted,  we  decide 
and  answer  in  the  negative.  The  rule  that  a  judgment  in  an 
action  in  a  court  of  competent  jurisdiction,  as  to  the  case  in- 
volved, is  conclusive  between  the  parties  to  it  in  that  and 
all  courts,  as  to  all  questions  that  were  or  might  have  been 
litigated  and  decided,  where  they  subsequently  arise  on  the 
same  cause  of  action,  and  is  conclusive  respecting  all  ques- 
tions actually  litigated  and  decided  when  they  subsequently 
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arise  in  another  cause  of  action  between  the  same  parties,  is 
Tvhat  the  appellant  invokes,  and  cites  fifty-three  authorities 
to  support,  but  wherein  it  applies  to  the  facts  of  this  case, 
certified  to  by  the  trial  court,  is  not  pointed  out  nor  is  it 
/  discoverable.  The  questions  in  this  case  involved  only  the 
right  to  recover  for  the  board  bill,  and  the  amount  of  it. 
Such  questions  were  not  decided  adversely  to  plaintiffs  in 
the  replevin  case,  but  in  their  favor,  though  the  recovery  of 
the  debt  could  not  be  had  in  the  tort  action.  Instead  of  the 
judgment  being  a  bar  to  plaintiffs*  proceeding  to  recover  in 
this  action,  it  determined  the  facts  requisite  to  such  recov- 
\  ery  in  their  favor. 

The  question  sujbmitted  is  too  simple  to  require  discussion. 
We  can  but  assume  that  the  trial  court  made  the  certificate, 
upon  which  the  appeal  is  based,  without  that  attention  and 
regard  for  the  nature  of  the  proceeding  which  the  law  con- 
templates shall  be  bestowed  on  the  subject.  The  legislative 
intent,  voiced  by  the  statute,  clearly  is  that,  in  stating  ques' 
tions  of  law  for  decision  in  such  cases,  the  trial  judge  shall 
exercise  sound  judgment,  and  not  sign  a  certificate,  certify- 
ing that  a  doubtful  question  of  law  exists,  requiring  a  sub- 
mission of  it  to  the  supreme  court,  and  thereby  start  a  case 
on  its  way  to  this  court,  when  only  the  plainest  principles  of 
law  are  involved,  not  open  to  serious  controversy  ataong 
professional  men.  To  do  that  falls  short  of  judicial  duty 
under,  and  defeats,  the  law  wisely  enacted  to  prevent  ap- 
peals in  cases  involving  trifling  amounts,  and  no  disputable 
questions  of  law. 

By  the  Court. — The  question  of  law  certified  is  answered 
in  the  negative,  and  the  judgment  is  accordingly  affirmed. 
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MoFarlans,  Appellant,  vs.  The  Town  of  Suluyan,  Ee^ 

spondent. 

January  18 — May  S,  1898. 

Defective  "highway:  Proximate  cause,  • 

In  an  action  against  a  town  for  an  injury  alleged  to  have  been 
caused  by  a  defect  in  the  highway,  it  appeared  that  the  plaintiff 
when  driving  a  horse  on  a  dark  night  struck  the  horse  and  drew 
up  on  the  lines,  and  the  horse  starting  quickly  one  of  the  lines 
broke,  and  as  he  pulled  the  other  line  the  horse  veered  and  the 
cart  wheel  hit  a  stone  in  the  highway  and  he  was  thrown  out  and 
injured.  Held,  that  the  proximate  cause  of  the  injury  was  not 
the  stone,  but  the  breaking  of  the  line  and  the  pulling  on  the  other 
line  which  caused  the  horse  to  veer  out  of  her  course. 
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Appe^  from  a  judgment  of  the  circuit  court  for  Jefferson 
oonnty :  John  E.  Bennett,  Circuit  Judge.    Affirmed. 

The  facts  of  the  case  appear  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Rogers  c&  Hogers, 
and  oral  argument  by  W.  H.  Rogers. 

Harlow  Pease^  for  the  respondent. 

The  following  opinion  was  filed  February  8, 1898: 

Cassodat,  0.  J.  This  action  was  brought  to  recover  dam- 
ages sustained  by  reason  of  an  alleged  defective  highway. 
The  answer  consists  of  admissions  and  denials,  and  alleged 
contributory  negligence.  At  the  close  of  the  trial  the  court 
directed  a  verdict  in  favor  of  the  defendant  upon  the  ground 
that  the  alleged  defect  in  the  highway  was  not  the  proxi- 
mate cause  of  the  injury.  From  the  judgment  entered 
thereon  the  plaintiff  brings  this  appeal. 

It  appears  from  the  plaintiff's  testimony,  in  effect,  that  at 
the  time  of  the  accident  the  plaintiff  was  twenty-four  years 
of  age,  and  lived  with  his  father  on  a  farm  about  two  and 
a  half  miles  south  of  the  village  of  Eome ;  that  some  time 
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after  dark  on  the  evening  of  April  25,  1895,  the  plaintiff 
started  from  his  home  to  go  to  Rome,  with  a  gentle  mare, 
between  five  and  six  years  old,  hitched  to  a  two-wheeled 
cart;  that  it  was  so  dark  that,  as  he  passed  his  sister  and 
two  ladies  within  two  feet  of  them,  he  did  not  recognize 
them  until  one  of  them  spoke;  that  the  mare  trotted  along 
at  her  natural  gait,  until  she  came  to  the  top  of  the  hill; 
that  he  then  let  her  walk  down  the  hill  towards  the  north, 
because  it  was  rough ;  that,  after  he  supposed  he  had  passed 
the  rough  ground,  he  spoke  to  the  mare,  but,  as  she  did  not 
start  to  trot,  he  tightened  on  his  lines  with  his  left  hand, 
and  touched  the  mare  with  his  whip,  and  she  started  up 
quick;  that  he  then  pulled  on  the  lines  with  his  left  hand, 
and  then  the  right  line  came  apart,  and  that,  before  he  had 
time  to  speak  to  the  mare  to  stop  her,  the  left  wheel  of  his 
cart  struck  a  large  stone  near  the  traveled  track,  and  he 
was  thrown  out  upon  his  head  and  shoulders  and  badly  in- 
jured; that  he  held  on  to  the  mare  until  she  stepped  over 
the  right-hand  thill,  and  broke  it,  and  came  near  stepping 
on  him,  when  he  let  loose  of  the  mare,  and  she  went  off 
with  the  cart;  that  he  struck  the  mare  just  once,  and  she 
started  quick, —  suddenly;   that,  having  both  lines  in  his 
left  hand,  he  pulled  up  with  that  hand,  and  the  right  line 
broke  clear  in  two;  that  he  had  the  piece  that  was  left 
in  his  hand  until  the  mare  came  near  stepping  on  him,  when 
he  let  go  of  it;  that  when  the  right  line  broke,  and  he  pulled, 
and  the  pressure  came  upon  the  left  line,  the  mare  veered 
to  the  left,  and  soon  after  that  his  cart  struck  the  stone; 
that  he  had  known  of  the  stone  being  there  since  1892,  but 
supposed  he  had  got  by  it, —  judging  from  the  distance, — 
as  it  was  too  dark  to  see  it;  that  the  mare  made  but  one 
jump;  that  the  line  broke  when  she  started;  that  after  the 
line  broke  the  wheel  struck  the  stone  before  he  could  say 
«  Whoa  I "  that  if  he  had  said  "  Whoal "  it  would  not  have 
clone  any  good, —  it  would  not  have  stopped  the  mare  in 
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that  short  distance;  that  the  wheel  would  not  have  hit  the 
stone  if  his  line  had  not  broken. 

It  appears  that  the  stone  was  three  feet  across  one  way 
and  three  and  one-half  the  other  way,  and  from  sixteen 
inches  to  about  two  feet  above  the  ground,  and  from  six  to 
ten  inches  from  the  wheel  track;  that  there  was  about 
twenty-six  feet  clear  space  of  traveled  track  opposite  the 
stone.  The  plaintiff  was  alone  at  the  time  of  the  accident, 
and  the  statement  made  as  to  the  manner  of  its  occurrence 
is  taken  directly  from  his  testimony. 

We  shall  assume,  for  the  purposes  of  this  appeal,  as  the 
trial  court  manifestly  did,  that  whether  the  stone  was  so 
near  the  traveled  track  as  to  constitute  a  defect,  within  the 
meaning  of  the  statute,  was  a  question  of  fact  for  the  jury. 
We  shall  also  assume  that  whether  the  plaintiff  was  guilty 
of  contributory  negligence  in  striking  the  mare  with  the 
whip,  as  he  did,  under  the  circumstances,  was  a  question  of 
fact  for  the  jury. 

The  right  of  action  is  purely  statutory.  To  recover,  it 
must  be  made  to  appear  that  the  damage  happened  "  by  rea- 
son of  the  insufficiency  or  want  of  repair"  of  the  highway. 
Sec.  1339,  R  S.  1878.  No  one  claims  that  this  statute  cre- 
ates an  absolute  liability  in  every  case  where  such  defect 
contributes  to  the  injury.  To  be  liable,  the  defect  must  be 
the  cause  of  the  injury;  that  is,  the  proximate  cause  of  the 
injury.  Flagg  v.  Hudson^  142  Mass.  288;  Cohen  v.  New 
T^ork,  113  K  T.  537;  Jackson  v.  Bellevieu,  30  Wis.  250; 
JRoberts  v.  Wis.  Tel.  Co.  77  Wis.  592;  Bishop  v.  Belle  City 
St.  JR^  Co.  92  Wis.  143;  Salzer  v.  Milwaukee,  97  Wis.  471. 

This  court,  following  Milwaukee  (&  St.  P,  R.  Co.  v.  Kel- 
loffffj  94  U.  S.  474,  475,  and  former  decisions  of  this  court,  said 
in  Atkinson  v.  Goodrich  Transp.  Co.  60  Wis.  156:  "The 
primary  cause  may  be  the  proximate  cause  of  the  disaster, 
though  it  may  operate  through  successive  instruments,  as  an 
article  at  the  end  of  a  chain  may  be  moved  by  a  force  ap- 
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plied  at  the  other  end,  that  force  being  the  proximate  cause 
of  the  movement;  or  as  in  the  oft-cited  case  of  the  squib 
thrown  in  the  market  place.  2  W.  Bl.  892.  The  question 
always  is,  Was  there  an  unbroken  connection  between  the 
wrongful  act  and  the  injury, — a  continuous  operation?  Did 
the  facts  constitute  a  continuous  succession  of  events  so 
linked  together  as  to  make  a  natural  whole,  or  was  there 
some  new  and  independent  cause  intervening  between  the 
wrong  and  the  injury?  It  is  admitted  that  the  rule  is  diffi- 
cult of  application.  But  it  is  generally  held  that,  in  order 
to  warrant  a  finding  that  negligence,  or  an  act  not  amount- 
ing to  wanton  wrong,  is  the  proximate  cause  of  the  injury, 
it  must  appear  that  the  injury  was  the  natural  and  probable 
consequence  of  the  negligence  or  wrongful  act,  and  that  it 
ought  to  have  been  foreseen  in  the  light  of  the  attending 
circumstances."  These  cases  are  sanctioned,  and  the  rule 
enlarged  upon,  and  numerous  cases  cited,  by  Mr.  Justice 
PiNNET  in  the  recent  case  of  Andrews  v.  <7.,  3f.  cfe  St.  P.  B. 
Co.  96  Wis.  348.  The  same  is  true  in  a  still  more  recent  case 
in  an  opinion  by  Mr.  Justice  Marshall  {Deiaenrieter  v. 
KrauB'Merkel  Malting  Co.  97  Wis.  279),  where  the  cases  are 
collated.  Mr.  Cooley  says:  "It  is  not  only  requisite  that 
damage,  actual  or  inferential,  should  be  suffered,  but  this 
damage  must  be  the  iegitimate  sequence  of  the  thing  amiss. 
.  .  •  To  the  proximate  cause  we  may  usually  trace  con- 
sequences with  some  degree  of  assurance;  but  beyond. that 
we  enter  a  field  of  conjecture,  where  the  uncertainty  renders 
the  attempt  at  exact  conclusions  futile."  Cooley,  Torts  (2d 
ed.),  73. 

In  the  case  at  bar  it  is  obvious  that  the  primary  cause  of 
the  injury,  and  which  led  by  regular  sequence  to  it,  was  the 
breaking  of  the  line.  After  that  line  broke,  the  plaintiff, 
according  to  his  own  testimony,  pulled  on  the  left  line,  and 
the  mare  veered  to  the  left,  and  soon  after  his  cart  struck 
the  stone,  and  he  was  injured;  and  if  the  line  had  not 
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broken,  the  wheel  would  not  have  hit  the  stone.  As  stated 
by  the  trial  court,  in  consequence  of  the  breaking  of  the 
line,  the  plaintiff,  by  pulling  upon  the  left  line,  drew  the 
mard  or  cart  onto  the  stone.  The  line  which  was  not  broken, 
instead  of  being  an  agenc}''  for  keeping  the  mare  within  the 
traveled  track,  was  a  potent  agency  for  taking  her  outside 
of  the  traveled  track.  The  town  was  in  no  way  responsible 
for  the  breaking  of  the  line,  and  the  plaintiff  testifies  that, 
if  it  had  not  broken,  the  injury  would  not  have  happened. 
The  instant  the  line  broke,  the  inare  ceased  to  be  under  the 
control  of  the  plaintiff;  and  the  broken  line  precluded  the 
plaintiff  from  regaining  such  control.  The  shortness  of 
the  distance  between  the  place  where  the  line  broke  and 
the  stone  does  not  change  the  principle.  The  mare  had 
passed  entirely  out  from  under  and  beyond  the  plaintiff's 
control,  as  much  so  as  in  JdcJcson  v.  Bellevieu,  30  Wis.  250. 
Thus,  in  a  recent  case  in  Massachusetts  it  is  held  that,  ''if  a 
traveler  on  a  highway  in  a  city  loses  complete  control  of 
the  horse  which  he  is  driving,  and  such  loss  of  control  is  not 
momentary  only,  but  is  a  permanent  condition,  and  he  is 
injured,  he  cannot  maintain  an  action  against  the  city  for 
his  injury,  although  the  way  is  defective."  Scannal  v.  Cam- 
iridffe,  163  Mass.  91.  This  is  not  the  case  of  a  momentary 
loss  of  control  which  would  have  been  instantly  regained  if 
the  plaintiffs  cart  had  not  come  in  contact  with  the  defect. 
JSabson  v.  Bockportj  101  Mass.  93 ;  Houfe  v.  Fulton^  29  Wis. 
306;  SchUlinger  v.  Verona^  85  Wis.  599;  Bishop  v.  Belle 
City  St.  B.  Co.  92  Wis,  143.  In  Massachusetts  and  Maine 
it  is  held,  in  effect,  that  the  liability  of  towns  is  a  limited 
one,  and,  to  enable  the  plaintiff  to  recover,  it  must  be  shown 
that  the  defect  in  the  highway  was  the  sole  cause  of  the  in- 
jury. Murdoch  v.  Warwick,  4  Gray,  178;  Marlle  v.  Worces- 
terj  4  Gray,  395;  Bowell  v.  Lowell,  7  Gray,  100;  Bernis  v. 
Arlington,  114  Mass.  509;  Moulton  v.  Sanford,  61  Me.  127. 
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This  court,  in  some  early  cases,  professed  to  follow  the 
Massachusetts  cases;  but  it  is  manifest  that  they  failed  to 
do  so  in  the  particular  here  mentioned.  But  the  further- 
most this  court  has  ever  gone  in  the  opposite  direction  ha» 
been  to  hold  that,  "if  the  accident  happened  partly  from  a 
cause  in  respect  to  which  a  want  of  ordinary  care  could  not 
be  imputed  to  the  traveler,  as  from  a  defect  in  the  axle  of  a 
vehicle  he  was  driving,  the  town  is  liable  if  the  accident 
would  not  have  occurred  but  for  the  highway  being  out  of 
repair."  Dreher  v.  FUchhurg^  22  Wis.  675.  That  is  to  say, 
where  the  defect  in  the  highway  concurred  with  the  defect 
in  the  vehicle,  the  plaintiff  was  not  thereby  necessarily 
barred  from  a  recovery.  So  in  Houfe  v,  Fulton^  29  Wis. 
296,  the  defect  in  the  highway  was,  in  effect,  held  to  be  the 
proximate  cause  of  the  injury,  and  the  right  to  recover 
was  not  defeated  merely  because  there  was  "another  proxi- 
mate cause,"  not  attributable  to  the  plaintiff,  nor  to  any 
third  person,  contributing  directly  to  produce  the  injury, — 
that  is  to  say,  the  plaintiff  was  not  precluded  from  recovery 
merely  because  there  were  two  proximate  concurring  causes 
to  produce  the  injury,  neither  of  which  was  the  fault  of  the 
plaintiff,  nor  that  of  a  third  person.  These  cases  certainly 
should  not  be  extended,  since  they  are  departures  from  the 
rule  maintained  in  the  state  from  which  we  borrowed  our 
statute.  Neither  of  those  cases,  however,  goes  to  the  extent 
of  holding  that  the  defendant  may  be  held  liable  in  a  case 
like  the  one  at  bar,  which  is  clearly  distinguishable.  In  this 
case,  as  indicated,  the  alleged  defect  in  the  highway  was  not 
a  proximate  nor  a  concurring  cause,  but  a  subsequent  and 
remote  cause. 

By  the  CowrU —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

WiNSLow  and  Pinnbt,  JJ.,  dissent.  Bardeen,  J.,  took  no 
part. 


Wm.] 
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Upon  a  motion  for  a  rehearing  the  following  opinion  was 
filedMay  3, 1898: 

Oassodat,  0.  J.  As  indicated  in  the  brief  of  counsel  for 
the  plaintiff,  on  their  motion  for  a  rehearing,  this  case  was 
determined  when  there  was  a  vacancy  upon  the  bench,  and 
by  an  equally  divided  court.  The  facts,  however,  are  un- 
disputed  and  very  simple.  Whatever  difference  of  opinion 
there  may  be  as  to  the  application  of  the  law  to  the  par- 
ticular facts,  yet  the  law  on  the  subject  is  familiar  to  the 
bench  and  bar. 

By  the  Court. —  The  motion  for  a  rehearing  is  denied. 


Thib  Travelers'  Insurance  Company  of  Hartford,  Con- 
KEOTiouT,  Appellant,  vs.  Fricke,  Insurance  Commis- 
sioner, Eespondent. 

February  14—May  S,  1898. 

Foreign  insurance  companiea:  Revocation  of  licenses:  Interest  on  fees: 

Equity:  Statute  of  limitations:  Estoppel, 

!•  Under  the  provisions  of  sec.  1955,  H.  S.  1878,  the  commissioner  of 
insurance  may  revoke  the  existing  license  of  any  foreign  insurance 
oomiyany  to  transact  business  in  this  state,  for  its  failure  or  refusal 
to  pay  the  lawful  license  fee  for  the  license  of  a  previous  year. 
Such  a  failure  or  refusal  is  a  continued  failure  to  comply  with  the 
statute.    Cassoday,  C.  J.,  dissents. 

2l  The  state  is  not  estopped,  by  the  failure  of  its  officers  to  require  com- 
pliance with  the  law  at  the  proper  time,  from  afterward  insisting 
upon  it;  nor,  the  law  being  plain,  can  the  doctrine  of  practical 
construction  be  applied  to  such  action. 

8u  The  license  fee  is  not  a  tax,  but  a  condition  precedent  to  the  plaint- 
iff company's  enjoying  the  privilege  of  doing  business  in  this  state, 
and  by  accepting  such  license  and  doing  business  under  it  the 
company  bound  itself  to  comply  with  the  Jaw. 

4h  Unpaid  license  fees  bear  legal  interest  from  the  various  dates  when 
they  ought  to  have  been  paid. 
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■ti,  A  corporation  standing  confessedly  in  arrears  to  the  state  in  large 
sums  cannot  invoke  the  aid  of  equity  to  restrain  the  commissioner 
from  an  effort  to  enforce  the  law. 

6.  The  plaintiff  being  a  foreign  corporation  all  of  the  time  and  having 
its  residence  in  another  state,  the  statute  of  limitations  does  not 
apply  in  its  favor;  nor  is  it  applicable  in  an  action  in  equity  to 
prevent  the  insurance  commissioner  revoking  its  license. 

■ 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  G.  Siebeoker,  Circuit  Judge.    Affirmed. 

This  is  an  action  in  equity,  brought  to  enjoin  the  defend- 
ant, who  is  the  insurance  commissioner  of  the  state  of  Wis- 
consin, from  revoking  a  license  issued  by  said  commissioner 
to  the  plaintiflp  March  1, 1896.  The  facts  in  the  case  are  not 
materially  in  dispute,  and  are  as  follows:  Since  the  enact- 
ment of  the  Revised  Statutes  of  1878,  up  to  the  time  of  the 
commencement  of  this  action,  the  plaintiff  has  done  both  a 
life  and  accident  insurance  business  within  this  state,  under 
licenses  issued  annually  by  the  various  insurance  commis- 
sioners. During  that  time  the  plaintiff  has  paid,  as  a  license 
fee  for  each  year,  only  the  sum  of  $300  up  to  the  year  1895, 
since  which  time  it  has  also  paid  two  per  cent,  upon  its  gross 
accident  business  within  the  state,  pursuant  to  the  decision 
of  this  court  in  a  previous  case  between  the  same  parties, 
reported  in  94:  Wis.  258.  In  December,  1896,  the  insurance 
commissioner  demanded  of  the  plaintiff,  in  substance,  that 
it  should  pay  an  additional  $300  license  fee  for  the  transac- 
tion of  its  accident  business  for  each  year  since  1880;  also 
the  two  per  cent,  tax  for  each  year  since  1880,  with  legal  in- 
terest on  said  sums  from  the  1st  of  March  in  each  year,  and 
threatened  to  revoke  the  license  issued  March  1, 1896,  in  de- 
fault of  such  payment.  The  total  amount  of  the  sum  so 
demanded,  with  interest,  is  $35,297.74:.  The  plaintiff  de- 
clined to  pay  this  sum,  and  immediately  brought  this  action 
in  equity  to  enjoin  the  commissioner  from  revoking  its  license. 
The  circuit  court  held,  upon  these  facts,  that  the  insurance 
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commissioner  was  authorized  to  revoke  its  license,  and  dis- 
missed the  complaint,  and  from  this  judgment  the  plaintiff 
appeals. 

For  the  appellant  there  were  briefs  by  WimMer^  FlanderSj 
Smithy  Bottv/nh  &  Vilds^  and  oral  argument  by  E.  P.  Vilas 
and  F.  C.  Winkler,    Among  other  things,  they  argued  that 
the  license, fee  is  a  tax,  and,  in  the  absence  of  any  provision 
for  the  collection  of  it  by  action,  no  action  would  lie.    Miih- 
lenhrinhv.  Long  Branch  ComrrCr%^  42  N.  J.  Law,  364;  License 
Tax  Cases,  5  Wall.  462, 474;  Postal  Tel.  Cable  Co.  v,  Charles- 
tony  153  U.  S.  693 ;  Adams  Ikp.  Co.  v.  Owensboro,  85  Ky. 
265;  Comm.  v.  Siodder,  2  Cush.  562,  572-3;  Jn  re  Wan  Yin, 
22  Fed.  Rep.  701;  Cooley,  Const.  Lim.  (6th  ed.),  242, 243, 611. 
A  tax  can  be  collected  only  at  the  time  and  in  the  manner 
provided  by  statute.    The  fee  for  a  license  is  to  be  collected 
before  that  is  issued.    No  right  of  action  therefor  is  given 
to  the  state.     Lane  Co.  v.  Oregon,  7  Wall.  71,  80;  Camden  v. 
AUen,  26  K  J.  Law,  398 ;  Baldwin  v.  Hewitt,  88  Ky.  673 ; 
Louisville  Water  Co.  v.  Commonwealth,  98  id.  244;  State  v.  B. 
<&  O.  R.  Co.  41  W.  Ya.  81 ;  MonUrey  Co.  v.  Abbott,  77  Ciil. 
541 ;  Packard  v.  Tisdale,  50  Me.  376.    License  fees,  being 
taxes  and  not  debts,  do  not  bear  interest.    State  v.  S.  W.  R- 
Co.  70  Ga.  11,  33;  W.  U.  Tel.  Co.  v.  State,  55  Tex.  314;  Shaw 
V.  Peckett,  26  Vt.  482 ;  State  ex  rel.  Brennert  v.  Farrier,  47 
If.  J.  Law,  75;  Louisville  (&  N.  R.  Co.  v.  Hopkins  Co.  87 
Ky.  605;  Pei^ry  v.  Washburn,  20  Cal.  318,  350.     The  com- 
missioner  of  insurance  has  no  power  to  revise  the  action  of 
his  predecessor  or  to  revoke  a  license  granted  by  him.    His 
power  to  revoke  is  limited  to  licenses  granted  by  himself. 
Comm.  V.  Pennsylvania  Co.  145  Pa.  St.  266,  280;  Philadel- 
phia V.  Ridge  Ave.  R.  Co,  142  id.  484. 

The  Attorn^  General  and  John  L.  Erdall,  first  assistant 
attorney  general,  for  the  respondent,  contended  that,  for  the 
failure  of  a  foreign  insurance  company  to  comply  with  anj^ 
of  the  provisions  of  the  law  applicable  thereto,  the  commis- 
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sioner  was  required  by  sec.  1955,  R.  S.  1878,  to  revoke  its 
license,  without  any  limitation  as  to  the  time  of  such  failure. 
The  requirement  of  a  license  fee  is  not  a  tax,  but  a  conditioii 
of  permission  to  do  business,  and  the  company,  by  accepting 
a  license,  undertook  to  pay  it.  Horn  Silver  M.  Co.  v.  New 
York,  143  U.  S.  305 ;  Hooper  v.  California,  155  id.  648.  Aa 
action  in  the  nature  of  debt  or  assumpsit  will  lie.  Fire  De- 
pa7*tment  of  Oshkosh  v.  TutUe,  50  Wis.  552 ;  Bath  v.  Freeporif 
6  Mass.  325 ;  Pawlet  v.  Sandgate^  19  Vt.  621. 
The  following  opinions  were  filed  March  1, 1898: 

WiNSLow,  J.  In  the  former  action  in  equity  brought  by 
this  same  company,  and  reported  in  94  Wis.  258,  the  ques- 
tion presented  and  decided  was  whether  the  insurance  oom- 
missioner  had  power  to  revoke  the  license  of  the  plaintiff  to 
do  an  insurance  business  in  this  state  on  account  of  failure 
to  pay  the  license  fees  required  by  law  for  the  year  for  which 
the  license  was  issued.  In  the  present  suit  the  question  pre- 
sented is  whether  the  insurance  commissioner  has  power  to 
revoke  the  defendant's  license  for  the  current  year,  on  ac- 
count of  its  failure  to  pay  the  full  license  fees  accruing  for 
past  years,  during  which  it  has  done  business  ia  this  state 
under  license. 

We  have  no  intention  of  reviewing  again  the  questions 
discussed  and  decided  in  the  previous  action.  The  statutes 
were  then  deliberately  considered  and  construed,  and  the 
conclusions  then  reached  are  entirely  satisfactory;  and,  so 
far  as  applicable,  they  will  be  applied  to  the  present  case. 
It  was  then  held,  in  effect,  that  the  annual  license  fees  re- 
quired to  be  paid  by  foreign  insurance  companies  desiring 
to  do  business  in  this  state  were  levied  upon  the  husiness 
transacted,  and  not  upon  the  company  transacting  the  busi- 
ness; that  ch.  105,  Laws  of  1880  (sec.  1953a,  S.  &  B.  Ann. 
Stats.),  was  an  amendment  simply  to  sec.  1220,  R.  S.  1878, 
and  that  it  added  to  the  fees  previously  required  the  pay- 
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ment  of  two  per  cent,  upon  the  gross  income  received  upon 
accident  business  during  the  preceding  year;  that  the  doc- 
trine of  practical  construction  had  no  application,  because 
the  statute  was  plain,  and  not  doubtful;  and  that  the  com- 
missioner had  a  right  to  revoke  the  license  for  the  current 
year  on  account  of  failure  to  pay  the  two  per  cent,  upon  the 
previous  year's  business.  The  question  of  the  power  of  the 
commissioner  to  revoke  the  current  license  on  account  of 
past  defaults  in  payment  of  license  fees  was  expressly  re- 
served for  future  consideration,  and  that  is  the  question  now 
to  be  decided.  When  it  was  held  that  the  license  fees  were 
fees  levied  upon  the  business,  and  not  upon  the  company 
transacting  the  business,  it  necessarily  followed,  under  the 
provisions  of  sec.  1220,  R.  S.  1878,  that  a  foreign  company 
which  transacted  both  life  and  accident  business  in  this  state 
was  required  to  pay  two  fees  of  $300  each,  and,  in  addition, 
was  required  to  pay  two  per  cent,  upon  its  previous  year's 
income  arising  from  the  accident  business.  The  plaintiff 
company  has  been  such  a  company  ever  since  the  eujactment 
of  the  Revised  Statutes,  and  it  has  paid  but  one  fee  of  $300 
daring  each  year,  although  doing  both  kinds  of  business; 
and  hence  it  has  failed  to  comply  with  the  law  in  this  re- 
spect, as  well  as  in  omitting  to  pay  the  two  per  cent,  addi- 
tional required  by  ch.  105,  Laws  of  1880. 

The  default  of  the  plaintiff  company  being  established, 

the  vital  question  for  consideration  is  as  to  the  power  of  the 

commissioner  to  revoke  an  existing  license  on  account  of 

sach  default.    It  is  not,  and  cannot  now  be,  denied  that  the 

plaintiff  company  could  only  transact  business  in  this  state 

by  permission  of  the  state,  and  under  such  conditions  as  the 

state  might  impose.    This  principle  has  been  laid  down  again 

and  again  in  no  uncertain  terms.    Eyan,  C.  J.,  in  State  ex  rel, 

Drahe  v.  Doyle^  40  Wis.  176,  says :  "Save  by  voluntary  license 

of  the  state,  the  insurance  company  has  no  right  to  carry 

on   its  business  within  the  state.     •    •    .    Authorizing  such 
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license,  out  of  its  mere  discretion  it  was  competent  for  the 
legislature  to  impose  any  conditions,  reasonable  or  unreason- 
able, and  to  provide  for  revocation,  upon  any  cause  or  no 
cause,  in  any  manner  it  might  see  fit."  See,  also.  Fire  De- 
partment of  Milwaukee  v.  Helfenatein^  16  "Wis.  136;  Lenm 
V.  Am.  /SI  (&  L.  Aaao.  98  Wis.  203. 

These  propositions  being  impregnable,  we  may  at  once 
proceed  to  consider  what  power  of  revocation  the  legislature 
has  given  to  the  commissioner  of  insurance.    Sec.  1955,  K.  S. 
1878,  provides  as  follows:  "If  any  such  corporation  [refer- 
ring to  foreign  insurance  corporations]  shall  violate  or  fail 
to  comply  with  any  provision  of  law  applicable  thereto,  or 
in  case  its  capital  shall  be  impaired  and  shall  not  be  made 
good  within  such  time  as  the  commissioner  of  insurance  shall 
require,  according  to  section  1968,  it  shall  be  the  imperative 
duty  of  said  commissioner  to  revoke  any  and  every  authority, 
license  or  certificate  granted  to  such  corporation,  or  any 
agent  thereof,  to  transact  business  in  this  state,"  etc.    It  is 
argued  that  the  power  here  granted  to  the  commissioner  is 
"  not  a  power  of  revision  of  the  past,  but  of  provision  for  the 
future;"  that  the  language  is  prospective,  and  not  retro- 
spective ;  and  that,  for  defaults  occn  rring  during  the  existence 
of  previous  annual  licenses,  there  can  be  no  revocation  of  an 
existing  license  the  fees  for  which  have  been  fully  paid. 
Carried  to  its  legitimate  result,  this  argument  would  produce 
this  result :  that,  when  a  license  was  once  issued  by  the  com- 
missioner, all  past  matters,  even  in  connection  with  the 
issuance  of  the  license  itself,  would  become  a  sealed  book. 
It  might  have  been  obtained  without  compliance  with  the 
necessary  conditions,  and  yet  it  could  not  be  revoked,  be- 
cause the  power  of  revocation  is  only  given  to  be  exercised 
upon  violations  occurring  after  the  issuance  of  the  license. 
We  do  not  say  that  this  was  the  argument  made  by  the  ap- 
pellant, but  that  such  is  the  ultimate  effect  of  the  argument. 

It  is  manifest,  of  course,  that  such  could  not  have  been 
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the  intent,  of  the  legislature;  and  it  was  substantially  ad- 
mitted on  the  argument  that,  in  case  of  the  failure  to  com- 
ply Tvith  any  of  the  conditions  which  are  a  prerequisite  to 
the  issuance  of  a  given  license,  that  license  might  be  revoked; 
but  it  was  argued  that  this  was  the  extent  of  the  power  of 
revocation,  and  that  for  the  defaults  occurring  during  the 
existence  of  previous  licenses  there  could  be  no  revocation. 
Certainly,  this  position  seems  reasonable,  as  applied  to  de- 
faults which  might  be  called  "temporary,"  as  distinguished 
from  "  continuing  "  defaults.    For  instance,  in  case  the  com- 
pany had  failed  during  some  previous  year  to  file  a  copy  of 
its  charter  or  appoint  its  resident  attorney,  but  had  supplied 
the  omission  before  the  issuance  of  the  current  license,  it 
would  seem  that  there  could  scarcely  be  a  revocation  of  the 
existing  license  on  account  of  such  default.    But  can  such 
an  argument  be  applied  to  a  failure  to  pay  the  lawful  license 
fee?    Is  not  this  a  continuing  failure  to  comply  with  the 
law,  and  just  as  much  a  present  failure  as  it  was  during  the 
year  when  it  occurred?    Certainly,  it  was  a  legal  duty  then 
to  pay  the  required  fee.    Did  the  duty  cease  at  the  end  of 
the  year?    Has  the  lapse  of  time  made  it  any  the  less  a 
duty  ?    Has  the  oflPense  been  condoned  by  the  issuance  of  new 
licenses,  decorated  with  gilt  seals?  So  long  as  the  fee  remaina 
unpaid,  is  it  not  &  present  failure  to  comply  with  the  law, 
just  as  much  as  it  was  in  the  year  when  it  occurred?    We 
are  unable  by  any  chain  of  logical  reasoning  to  say  that  this 
failure  to  comply  with  the  law  is  a  failure  which  is  past  and 
closed,  and  that  it  is  not  an  existing  failure  as  well.     If 
it  be  a  present  existing  failure,  then  the  present  existing 
license  may  be  revoked  because  of  such  failure,  under  the 
strictest  construction  that  can  be  given  to  the  law. 

It  avails  nothing  to  say  that  this  license  fee  is  essentially 
a  tax,  and  that  no  action  lies  to  recover  a  tax  unless  it  be 
given  by  express  statutory  enactment.  Concede  for  the 
moment  that  this  be  so,  the  failure  to  pay  the  lawful  license 
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was  none  the  less  a  failure  to  comply  with  the  provis- 
ions of  the  law  when  it  occurred,  and  none  the  less  a  con- 
tinuing failure  up  to  the  present  time.    Is  it  a  hardship? 
No  more  a  hardship  now  than  it  would  have  been  if  the  an- 
nual amounts  had  been  paid  at  the  times  required  by  the 
lav.'.     If  a  hardship  at  all,  it  is  a  hardship  imposed  by  the 
law  itself,  and  the  legislature  had  full  power  to  impose  the 
hardship,  if  such  in  fact  it  be.    Eut,  whatever  the  rule  be 
in  other  jurisdictions,  it  i&  not  a  tax  under  the  decisions  of 
this  court.    It  was  distinctly  held  by  this  court  more  than 
thirty  years  ago  that  substantially  such  a  requirement  as 
the  one  before  us  was  not  an  exercise  of  the  power  of  taxa- 
tion.   In  Fire  Department  of  Milwaukee  v.  Helfenatein^  16 
"Wis.  136,  this  court  had  before  it  a  law  requiring  the  agents 
of  foreign  insurance  companies  to  pay  to  the  fire  department 
of  the  city  of  Milwaukee  annually  two  per  cent,  of  the  premi- 
ums collected  bv  them  in  such  business,  and  the  law  was  at- 
tacked  as  an  unconstitutional  exercise  of  the  taxing  power,  in 
that  it  violated  the  rule  of  uniformity  in  taxation.    In  passing 
upon  this  contention,  it  was  said  that  this  requirement  was 
not  an  exercise  of  the  power  of  taxation,  "  but  only  a  proper 
exercise  of  the  police  power  inherent  in  the  sovereignty  of 
the  state."    The  same  general  principle  was  afterwards  ap- 
proved and  applied  to  laws  requiring  the  payment  of  dog 
licenses  and  licenses  for  the  sale  of  liquors  {Tenney  v.  Lenz^ 
16  Wis.  566 ;  Staie  ex  reL  Henshall  v.  Ludington^  33  Wis. 
107) ;  and  it  must  be  considered  as  the  settled  law  of  this  state. 
The  principle  is  not  infringed  upon  by  the  decisions  hold- 
ing that  the  license  fees  required  of  railroad  companies  for 
operating  their  roads  and  cars  within  this  state  are,  in  sub- 
stance, taxes.    These  license  fees  are  imposed  upon  an  in- 
herently lawful  business,  in  lieu  of  taxes,  the  property  of 
the  company  being  entirely  exempted  from  ordinary  taxa- 
tion, and  are  necessarily  construed  to  be  in  the  nature  of 
taxation,  and  not  as  an  exercise  of  police  power;  but  ia  none 
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of  these  cases  are  the  principles  laid  down  in  Fvre  Departr 
meni  of  Milwaukee  v.  Helfenstein^  mipra^  in  any  respect  over- 
ruled. Being  a  mere  condition  imposed  as  the  price  of  a 
privilege  which  might  be  refused  entirely,  it  logically  fol- 
lows that,  when  the  privilege  is  requested,  obtained,  and 
used,  the  corporation  obtaining  the  privilege  impliedly 
agrees  to  the  conditions  which  go  with  it  and  upon  which 
alone  it  can  be  obtained.  Fire  Department  of  Oshkosh  v. 
TutUe,  48  Wis.  91 ;  S.  G.  50  Wis.  552. 

By  accepting  the  license  and  doing  business  under  it,  the 
company  undoubtedly  bound  itself  to  comply  with  the  law 
governing  the  issuance  of  the  license.  Lewis  v.  Am.  S.  ds  L, 
Asso.  98  Wis.  208.  Nor,  upon  familiar  principles,  is  the  state 
estopped  from  now  insisting  upon  the  condition  on  account 
of  the  failure  of  its  officers  to  require  compliance  with  the 
law  at  the.  proper  time.  The  law  was  plain,  and,  as  before 
stated,  there  was  no  room  for  the  application  of  the  doctrine 
of  practical  construction.  Nor  does  the  statute  of  limita- 
tions apply,  for  two  reasons:  (1)  The  plaintiflf  was  a  for- 
eign corporation  all  of  the  time,  and  had  its  residence  in  an- 
other state.  La/rson  v.  Aultman  <&  Taylor  Co.  86  AVis.  281. 
(2)  This  is  not  an  action  to  collect  the  unpaid  fees,  but  simply 
an  action  in  equity,  to  prevent  the  commissioner  from  re- 
voking the  license. 

We  perceive  no  error  in  adjudging  that  the  unpaid  license 
fees  bear  legal  interest  from  the  various  dates  upon  which 
they  ought  by  law  to  have  been  paid.  The  plaintiflf  has  not 
only  had  all  the  benefit  of  its  license,  but  has  also  had  the 
use  of  the  license  moneys  during  all  the  time,  and  presum- 
ably has  obtained  legal  interest  thereon.  During  that  time, 
also,  the  state  has  been  deprived  of  the  use  of  the  money 
which  it  was  entitled  to  have  in  its  treasury.  If,  as  held  in 
this  opinion,  there  was  an  implied  agreement  by  the  com- 
pany when  it  obtained  a  license  and  did  business  thereunder, 
that  it  would  perform  all  the  requirements  of  the  law,  in- 
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eluding  the  payment  of  the  fees  required  at  the  proper  time^ 
no  reason  appears  why  the  unpaid  fees  should  not  bear  in- 
terest. 

In  connection  with  the  entire  matter,  it  should  be  remem- 
bered that  this  is  an  action  in  equity j  and  not  a  mere  action 
at  law.  Even  supposing  that  the  propositions  here  decided 
Avere  doubtful,  it  would  not  necessarily  follow  that  the  plaint- 
iff, standing  confessedly  in  arrears  to  the  state  in  sums  ag- 
gregating many  thousands  of  dollars,  could  invoke  the  aid 
of  equity  to  stay  the  hand  of  the  commissioner  in  an  appar- 
ent effort  to  carry  out  the  plain  will  of  the  law-making  power. 

The  judgment  of  the  circuit  court  was,  in  our  opinion, 
right. 

By  the  Court — Judgment  aCBrmed. 

Cabsoday,  C.  J.    All  agree  that  during  the  years  in  ques- 
tion the  state  had  the  absolute  power  to  exclude  foreign  in- 
surance companies  from  doing  any  business  in  this  state,  and 
that  such  plenary  power  included  the  authority  to  prescribe 
the  conditions  upon  which  such  companies  might  be  allowed 
to  do  business  within  the  state.     Of  course,  each  company 
was  at  liberty  to  accept  or  reject  such  conditions.     Without 
attempting  any  argument  or  to  give  any  reasons  therefor,  1 
am  forced  to  dissent  from  the  conclusions  reached  by  my 
brethren,  on  the  ground  that  the  statute  which  makes  it  the 
imperative  duty  of  the  commissioner  to  revoke  any  license 
granted  to  such  corporation  for  any  violation  or  failure  "to 
comply  with  any  provision  of  law  applicable  thereto  "  (S.  & 
B.  Ann.  Stats,  sec.  1955),  is  not,  in  my  judgment,  broad 
enough  to  cover  and  include  failures  to  pay  license  fees 
Avhich  might  properly  have  been  exacted  by  the  commis- 
sioner for  licenses  which  expired  before  the  license  here 
sought  to  be  revoked  was  issued,  but  which  was  never  be- 
fore exacted.     By  granting  such  expired  license  without 
exacting  the  full  amount  which  might  have  been,  exacted 
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for  the  same,  and  then,  after  the  expiration  of  such  license, 
to  exact  and  enforce  p;ayment  of  the  balance,  would,  necessa- 
rily, deprive  the  company  of  the  legal  right  which  it  clearly 
possessed,  of  rejecting  the  conditions  which  are  for  the  first 
time  exacted.  In  other  words,  by  paying  all  that  was  ex- 
acted for  such  expired  license  at  the  time  it  was  granted, 
tbe  state  is  in  no  position,  after  such  license  has  expired,  to 
claim  an  implied  obligation  to  pay  an  additional  sum,  which 
the  company  had  the  legal  right  to  reject  had  it  been  made 
when  that  license  was  issued,  or  at  any  time  during  the  ex- 
istence of  such  license.  These  views  have  some  support  in 
the  construction  which  this  court  has  heretofore  given  to 
this  and  other  sections  of  the  statute  applicable.  State  v. 
U.  S.  Mut.  Ace.  A 880.  69  Wis.  76. 

True,  such  exaction  was  not  a  tax,  within  the  meaning 
of  the  provision  of  our  state  constitution  which  requires 
the  rale  of  taxation  to  be  uniform,    Nor  was  it  a  direct 
tax  in  any  sense,  since  it  was  not  imposed  specifically  upon 
any  particular  property,  person,  or  corporation.    Pollock  v. 
Farmers'  L.  ds  T.  Co.  157  U.  S.  429;  S.  C.  158  U.  S.  601.     But 
it  was,  nevertheless,  an  indirect  tax  in  the  same  sense  that  an 
impost,  duty,  or  excise  is  a  tax;  and  that  they  are  species  of 
taxes  is  elementary.     1  Story,  Constitution,  §  950;  State  ex 
rel.  Sanderson  v.  Manny  76  Wis.  475.  In  my  judgment,  such  ex- 
action which  the  state  might  have  made,  and  which,  if  made, 
the  company  was  at  liberty  to  reject,  but  which  was  never,  in 
fact,  made  and  insisted  upon,  cannot  properly  be  regarded  as 
an  obligation  implied  by  law  upon  contract  or  otherwise,  even 
if  such  obligation  might  be  implied  from  the  imposition  of  a 
direct  tax.    The  company  was  only  obliged  to  perform  such 
conditions  as  it  voluntarily  accepted  and  agreed  to  perform; 
and  the  one  now  sought  to  be  enforced  is  a  condition  which 
it  expressly  repudiated,  and  never  agreed  to  perform. 

Upon  a  motion  for  a  rehearing  the  appellant  argued  that, 
prepayment  of  the  fee  being  a  condition  to  the  issuing  of  a 
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license,  no  contract  or  promise  to  pay  can  be  implied  after 
it  has  been  issued.  The  granting  of  each  year's  license  is 
an  independent  transaction,  and  a  failure  to  pay  the  license 
fee  for  one  year  cannot  affect  the  license  for  a  subsequent 
year.  A  foreign  corporation  which  has  acquired  a  domicile 
in  this  state  for  the  purposes  of  litigation  is  not  a  nonresi- 
dent in  such  sense  as  to  suspend  the  operation  of  the  statute 
of  limitations  against  it.  6  Thompson,  Corp.  §  7841. 
The  motion  was  denied  May  3,  1898. 

The  right  of  a  foreign  corporation  to  plead  the  statute  of  limitations 
is  the  subject  of  a  note  to  Winney  v,  Sandwich  2dfg,  Co.  (86  Iowa,  608), 
in  18  L.  R.  A.  524.—  Rsp. 
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BoHNBiDER,  Respondent,  vs.  Chicago,  Milwaukee  &  St.  Paul 

Railway  Compant,  Appellant. 

March  25  —  May  3, 1898, 

Railroads:   Collision  at  highway  crossing:   Contributory  negligence: 
Proximate  cause:  Excessive  speed:  Statutory  liability, 

1.  For  a  person  approaching  a  railroad  crossing  on  a  diagonal  street,  in 

a  closed  vehicle  containing  noisy  articles,  the  rear  of  such  vehicle 
being  towards  a  coming  train  which  he  knew  was  about  due,  not 
to  stop  and  look  out  for  such  train  after  he  came  nearer  than 
eighty  feet  to  the  track,  though  at  the  point  where  he  did  stop  he 
could  not  see  it  when  more  than  forty  rods  away,  while  at  a  dis- 
tance of  sixty  feet  from  the  track  he  might  have  seen  it  when  1S9 
rods  away,  is  contributory  negligence  on  the  part  of  such  person, 
which  will  prevent  a  recovery  for  an  injury  by  collision  at  such 
crossing.    Piper  v,  C,  M,  <St  St.  P.  R,  Co,  77  Wis.  247,  distinguished. 

2.  The  liability  of  railroads,  under  ch.  467,  Laws  of  1891,  for  injuries  to 

persons  caused  by  trains  running  at  excessive  speed  in  cities,  etc, 
is  not  absolute,  but  is  liable  to  be  defeated  by  the  contributoiy 
negligence  of  the  person  injured. 
S,  To  define  "proximate  cause  "  in  a  charge  to  the  jury  as  **a  moTing 
cause,  or  an  immediate  or  direct  cause  to  the  remote  causey*'  is 
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Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county :  Geo.  W.  Burnell,  Circuit  Judge.    Heversed. 
The  facts  in  the  case  appear  in  the  opinion. 
For  the  appellant  there  were  briefs  by  Barbers  dk  Beglinger^ 
attorneys,  and  Geo.  R,  Peck  and  H.  H,  Fields  of  counsel, 
and  oral  argument  by  H,  H.  Field  and  CharUa  Barber, 

For  the  respondent  there  was  a  brief  by  Eaton  cfe  "Weed 

and  Bouck  cfe  Hilton^  a  separate  brief  by  Bouck  (&  Hilton^ 

of  counsel,  and  oral  argument  bj*-  M,  H,  Eaton  and  Oabe 

Bouck,    They  argued,  inter  alia^  that  negligence  could  not 

be  conclusively  established  by  a  state  of  facts  upon  which 

fair-minded  men  may  differ.    Duame  v.  O.  dk  N.  W.  li,  Co,  72 

Wis.  523;  ffooker  v.  C,  M.  <&  St.  P.  B.  Co.  76  id.  548;  Sill 

V.  Fond  du  ZaOy  56  id.  246;  Eaples  v.  Orth,  61  id.  533;  Fer- 

ffuson  V,  W.  C.  B.  Co.  63  id.  152 ;  Siegel  v.  M.  i&  N,  R,  Co. 

79  id.  405;  I/mghoffv.  M.  <k  P.  du  C,  R.  Co.  19  id.  497; 

Valin  V,  M.  ds  If.  R.  Co.  82  id.  6 ;  Huntress  v,  B.  dk  M,  R, 

Co.  66  N .  H.  185.    Whether  the  plaintiff  stopped  at  a  proper 

place  to  look  for  the  train  was  a  question  for  the  jury. 

Bower  v.  C,  M.  ds  St.  P.  R.  Co.  61  Wis.  457;  Pi^per  v.  C, 

M.  &  St.  P.  R.  Co.  77  id.  247;  Grand  Trunk  R.  Co.  v.  Ives, 

144  U.  S.  408;  Renwick  v.  N.  T.  C.  R.  Co.  36  N.  Y.  132; 

Jfoore  V.  C,  St.  P.  dk  K.  C.  R.  Co.  102  Iowa,  595 ;  Smith  v. 

B.  di  0.  R.  Co.  158  Pa.  St.  82;  McGill  v,  P,  cfe  W,  R.  Co, 

152  id.  331.    Our  statute  (ch.  467,  Laws  of  1891)  makes  a 

railroad  absolutely  liable  for  damages  caused  by  running 

trains  at  excessive  speed  in  cities,  etc.    McCall  v.  Chamler- 

lain,  13  Wis.  637;  Brown  v.  M.  cfe  P,  du  C,  R,  Co,  21  id.  39; 

^ntisdel  v.  C.  dk  If.  W.  R.  Co,  26  id.  145 ;  Ward  v.  Jefferson, 

24  id.  342.     This  construction  is  given  to  similar  statutes  in 

other  states.     Comm,  v.  B.  c6  Z.  R.  Co.  134  Mass.  211,  213; 

JfoEimble  v.  B.  ds  M.  R.  Co,  139  id.  542-549;  Western  ds 

A..  R,  Co.  V.  Roherson,  22  U.  S.  App.  187;  Laird  v,  R.  R, 

Co.  62  K  H.  254;  Rowell  v,  R,  R.  Co.  57  id.  132;  Martin  v, 

J>r.   Y.  ds  If.  E.  R.  Co.  62  Conn.  331 ;   Union  P.  R.  Co,  v. 
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De  Busk,  12  Colo.  294,  309;  Zeigler  v.  S.  <b  N.  A.  E.  Co.  5& 
Ala.  599;  Hart  v.  W.  H.  Corp.  13  Met.  99;  JSodemacher  v. 
M.  (&  St.  P.  R.  Co.  41  Iowa,  297;  Pratt  v.  A.  <&  St.  L.  R. 
Co.  42  Me.  579 ;  Thorpe  v.  R.  <&  B.  R.  Co.  27  Vt.  140;  R.  R 
Co.  V.  Acuff,  92  Tenn.  26. 

Cassodat,  0.  J.  This  action  is  to  recover  damages  sus- 
tained by  the  plaintiff,  November  26,  1895,  while  driving 
a  milk  wagon  on  Ninth  street,  across  the  defendant's  main 
track,  about  a  mile  and  a  quarter  southwesterly  from  the  de- 
fendant's depot  in  Oshkosh.  Issue  being  joined  and  trial 
had,  the  jury  returned  a  special  verdict  to  the  effect  (1)  that 
the  defendant  was  guilty  of  negligence  which  was  the  proxi- 
mate cause  of  the  plaintiff's  injury;  (2)  that  the  plaintiff  was 
not  guilty  of  negligence  which  contributed  proximately  to  the 
injury ;  (3)  that  the  plaintiff  did  stop  and  look  northeasterly 
along  the  railroad  track,  and  listen  for  a  train,  at  the  place 
on  the  street  marked  "C"  on  the  plaintiff's  map;  (4)  that 
the  bell  was  not  ringing  as  the  train  approached  and  passed 
over  the  Ninth  street  crossing;  (5)  that  the  whistle  was  not 
blown  for  the  Sixth  street  crossing  at  or  near  the  whistling 
post  for  that  crossing;  (6)  that  the  whistle  was  not  blown 
for  the  Ninth  street  crossing  at  or  near  the  whistling  post 
for  that  crossing;  (7)  that  the  train  was  running,  at  the 
time  it  approached  the  Ninth  street  crossing,  at  the  rate  of 
twenty -jBve  miles  per  hour;  (8)  that  the  plaintiff's  damages 
were  assessed  at  $6,000.  Upon  such  verdict  the  court  or- 
dered judgment  in  favor  of  the  plaintiff  for  the  amount 
stated.  From  the  judgment  entered  thereon  accordingly 
the  defendant  brings  this  appeal. 

It  appears  from  the  evidence,  and  is,  in  effect,  undisputed^ 
that  Ninth  street  is  sixty  feet  wide,  and  runs  east  and  west 
through  Oshkosh;  that  the  track  of  the  defendant's  main 
line,  with  a  right  of  way  sixty-six  feet  wide,  runs  in  a  south- 
westerly and  northeasterly  direction  through  the  city,  and 


Wis.]  JANUARY  TERM,  1898.  881 

SchDeider  vs.  Chicago,  Milwaukee  &  St  Paul  R.  Ca 

I 

crosses  Ninth  street  at  a  point  about  350  feet  west  of  Idaho 
street,  making  an  acute  angle  of  about  thirty-four  degrees 
between  the  southeast  line  of  the  railway  and  the  north  line 
of  Ninth  street;  that  on  the  southeast  side  of  the  railroad 
track,  and  on  the  north  side  of  Ninth  street,  at  the  time  of 
the  accident,  there  were  many  houses,  barns,  buildings,  and 
trees,  with  occasional  vacant  lots,  and  Idaho  street;  that  the 
first  street  east  of  the  place  in  question,  intersecting  Ninth 
street  and  running  north,  is  Idaho  street;  that  about  750 
feet  east  of  Idaho  street,  and  parallel  with  it,  is  Dakota  street, 
running  north  from  Ninth  street;  that  about  900  feet  east 
from  Dakota  street,  and  parallel  with  it,  is  Ohio  street;  that 
about  700  feet  north  of  Ninth  street,  and  parallel  with  it,  is 
Sixth  street;  that  the  railroad  crosses  that  street  about  1,250 
feet  northeasterly  from  the  place  in  question;  that  a  sewer 
had  been  built  along  the  center  of  Ninth  street  a  few  months 
before  the  injury,  and,  when  completed  and  covered,  there 
was  left  a  ridge  of  earth  on  the  top,  a  few  inches  high,  which 
had  turned  the  travel  by  team  on  the  north  half  of  the  street, 
where  the  plaintiff  was  driving  as  he  approached  the  cross- 
ing;   that  this  sewer  terminated   at  a  covered   manhole, 
marked  "  B "  on  the  map,  ten  feet  from  the  east  rail  at  the 
crossing;  that  point  C,  mentioned  in  the  verdict,  was  pointed 
out  to  the  plaintiff's  witness  Finch,  a  surveyor  and  civil  en- 
gineer, by  the  plaintiff,  June  1,  1897,  the  day  before  the 
^commencement  of  the  trial,  and  more  than  eighteen  months 
after  the  injury,  and  is  seventy-eight  and  one-half  feet  from 
the  manhole  mentioned,  measured  along  the  traveled  course 
(that  is  to  say,  eighty-eight  and  one-half  feet  from  the  south- 
east rail  at  the  crossing);  that  the  traveled  track  of  that 
Btreet  from  point  C  to  the  crossing  was  substantially  smooth 
and  level  at  the  time. 

It  further  appeared  that  the  plaintiff  was  a  farmer  at  the 
time,  twenty-six  years  of  age,  and  lived  five  miles  west  of 
the  city,  and  had  been  engaged  in  peddling  milk  in  Oshkosh 
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for  five  years,  and  usually  drove  home  westerly  along  Ninth 
street  in  a  covered  milk  wagon  drawn  by  a  team  of  horses, 
one  five  years  old,  spirited,  and  afraid  of  the  cars;  that^  the 
other  was  older,  but  with  similar  disposition;  that  the  wagon 
contained  several  milk  cans,  three  kegs  of  beer,  a  stove,  a 
raffing  outfit,  a  wheel  of  fortune,  and  other  articles  which 
made  more  or  less  noise  as  the  wagon  passed  along  the 
frozen  ground  of  the  street;  that  it  was  an  oi dinary  milk 
wagon  (low  wheels  in  front,  and  high  wheels  behind),  for 
the  delivery  of  goods  in  the  city ;  that  it  could  be  turned 
short;  that  the  box  stood  three  and  one-half  to  four  feet 
from  the  ground;  that  the  seat  was  about  a  foot  high  above 
the  box,  and  three  feet  from  the  front  end  of  the  box;  that 
there  was  a  window  in  the  door;  that  the  glass  did  not  ex- 
tend from  the  top  of  the  cover  down  to  the  bottom  of  the 
box;  that  the  wagon  was  of  wood  frame,  covered  with  can- 
vas; that  the  canvas  extended  about  three  feet  up  from  the 
box;  that  the  plaintifTs  head  was  about  two  inches  from 
the  top  of  the  wagon ;  that  there  was  a  door  on  both  sides 
and  in  front  of  the  seat,  and  about  eighteen  or  twenty  inches 
wide,  with  glass  at  the  top  end  of  the  door,  fourteen  by 
seventeen  inches  in  size;  that  the  plaintiff  did  not  talk  with 
Bartlett  after  leaving  Idaho  street;  that  he  was  familiar 
with  these  streets  and  this  locality,  and  had  been  for  about 
six  years;  that  about  half  a  mile  east  of  the  place  in  ques- 
tion the  plaintiff  and  his  companion,  Bartlett,  stopped  at  a 
saloon  and  drank  some  beer,  and  then  started  for  the  plaint- 
iff's home;  that  when  they  reached  Idaho  street  the  plaintiff 
stopped  his  team,  opened  the  door,  looked  north,  and  listened, 
to  see  if  a  train  was  coming,  but  neither  saw  nor  heard  any ; 
that  he  then  drove  on  west  about  250  feet,  to  point  C,  men- 
tioned in  the  verdict,  ninety-eight  feet  southwest  from  the 
most  westerly  extremity  of  the  red  barn,  immediately  south- 
east of  the  defendant's  right  of  way,  which  was  the  last 
building  to  intercept  his  view  down  the  track  towards  the 
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northeast;  that  from  that  point  he  could  see  the  whistling 
post,  a  distance  of  725  feet  northeast  of  the  crossing;  that 
at  that  point,  C,  the  plaintiff,  with  Bartlett  sitting  on  his 
left,  looked  northeast  out  of  the  door,  and  listened  for  an 
approaching  train;  that  none  was  in  sight,  and  he  heard  no 
signals;  that  he  was  then  within  forty  feet  from  the  rail- 
road track,  at  right  angles  from  it,  and  eighty-eight  and  one- 
half  feet,  along  the  course  he  traveled,  to  the  southeast  rail 
of  the  track;  that  when  he  reached  the  southeast  line  of 
the  defendant's  right  of  way,  which  was  sixty-two  and  one- 
half  feet  from  the  nearest  rail,  he  could  have  seen  down  the 
track  to  the  northeast,  had  he  looked,  for  2,295  feet,  but  that 
he  did  not  look,  and  did  not  hear  any  bell  ring  nor  whistle 
sound;  that  he  drove  from  point  C,  in  a  southwesterly  di- 
rection, at  a  rate  of  about  three  and  one-half  to  five  miles 
per  hour,  leaving  the  door  of  his  vehicle  open,  so  as  to  hear 
a  train,  or  the  signals  of  a  train,  if  any ;  that  the  first  thing 
he  "  knew  of  a  train  was  three  toots  of  the  whistle,  when 
the  engine  struck"  the  vehicle,  and  the  injury  occurred; 
that  at  that  time  the  plaintiff's  horses  were  frightened,  and 
standing  on  their  hind  legs;  that  it  was  a  cold  day,  with 
the  wind  pretty  nearly  from  the  west;  that  Ninth  street 
was  substantially  level  each  way  from  the  crossing;  that 
there  was  nothing  to  obstruct  the  view  along  the  defend- 
ant's right  of  way  to  the  southwest  for  a  considerable  dis- 
tance; that  the  collision  occurred  about  3:55  o'clock  p.  m.; 
that  the  train  left  the  depot  in  Oshkosh  at  3 :4:0  p.  m. ;  that 
the  fireman  testified  that  he  rang  the  bell  and  looked  ahead 
as  he  approached  the  crossing;  that  the  sun  was  shining  di- 
rectly in  his  eyes,  which,  with  the  snow  on  the  ground,  made 
it  difficult  for  him  to  distinguish  objects  at  a  distance;  that 
be  did  not  see  the  team  and  wagon  until  the  engine  was 
right  on  the  crossing;  and  he  was  corroborated  by  other 
testimony,  but  the  plaintiff's  rebutting  testimony  was  to 
the  efifect  that  the  sun  was  not  shining  at  the  time,  and  that 
it  was  cloudy. 
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1.  For  the  purposes  of  this  appeal,  we  assume,  as  found 
by  the  jury,  that  the  train  in  question  was  at  the  time  going 
at  the  rate  of  twenty-five  miles  per  hour;  that  it  did  not 
ring  the  bell  as  it  approached  and  passed  over  the  Ninth 
street  crossing,  and  that  it  did  not  blow  the  whistle  at  or 
near  the  whistling  post  for  the  Sixth  street  crossing,  nor  for 
the  Ninth  street  crossing;  and,  hence,  that  the  defendant 
was  negligent.  As  stated  by  the  learned  trial  judge,  the 
main  and  controlling  question  in  this  case  is  whether  the 
plaintiff  was  guilty  of  contributory  negligence,  in  failing  to 
look  in  the  direction  of  the  coming  train  after  leaving  point  C. 
He  regarded  the  question  as  a  close  one  when  he  submitted 
it  to  the  jury,  and,  after  hearing  the  arguments  for  a  new 
trial,  concluded  that  it  ought  to  be  settled  by  this  court. 

At  point  0,  the  traveled  track  which  the  plaintiff  fol- 
lowed  turned  from  the  north  side  of  the  street  to  a  point  at 
or  very  near  the  center  of  the  street  at  the  place  of  crossing 
the  railway  track,  thus  reducing  the  angle  between  such  trav- 
eled track  and  the  railway  track  from  thirty-four  degrees  to 
about  twenty-two  degrees.    The  result  was  that  in  driving 
from  point  C  to  the  point  of  collision,  a  distance  of  over 
eighty  feet,  the  rear  of  the  plaintiff's  vehicle  was  towards 
the  coming  train.    When  the  plaintiff  stopped  at  point  C, 
he  had  not  reached  the  defendant's  right  of  way ;  and  his 
view  in  the  direction  of  the  coming  train  was  necessarily 
obstructed  by  the  red  barn  mentioned,  so  that  he  could  only 
see  down  the  track  forty -four  rods.    Had  he  looked  again, 
or  in  the  first  instance,  when  he  had  gone  twenty-six  feet 
nearer  (that  is  to  say,  when  be  was  sixty-two  and  one-half 
feet  from  the  track  by  the  line  of  travel),  he  could  have 
seen  down  the  track  for  a  distance  of  139  rods,  and  neces- 
sarily would  have  seen  the  train,  and  all  would  have  been 
Avell.    The  plaintiff  had  stopped  on  Ninth  street,  at  Ne- 
gal's, —  half  a  mile  east  of  the  place  of  collision, —  about 
3:30  p.  ra.     That  was  ten  minutes  before  the  time  for  the 
train  to  start  from  the  depot  in  Oshkosh.     At  that  point  he 
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was  only  about  ninety  rods  from  the  railway  track.    As  he 
advanced  towards  the  crossing,  he  constantly  came  nearer 
and  nearer  to  the  railway  track.    At  Dakota  street,  about 
seventy  rods  east  of  the  crossing,  he  was  only  about  forty 
rods  from  the  railway  track.     At  Idaho  street,  he  w^as 
only  about  fifteen  rods  from  the  railway  track.    He  was  fa- 
miliar with  the  time  of  the  train,  so  at  that  point  stopped 
and  looked  and  listened.    He  necessarily  knew  that  it  had 
not  yet  passed.    It  was  that  conviction  that  made  him  stop 
and  look  and  listen  at  point  C.    As  he  could  only  see  down 
the  railway  track  for  a  distance  of  forty-four  rods,  by  rea- 
son of  his  view  being  partially  obstructed  by  the  red  barn, 
can  we  say  that  he  was  in  the  exercise  of  ordinary  diligence 
and  care  in  driving  from  that  point  to  the  railway  track,  a 
distance  of  more  than  eighty  feet,  in  a  vehicle  containing 
noisy  implements,  surrounded  by  canvas,  and  with  the  rear 
end  of  it  towards  the  expected  train,  without  stopping  once 
to  look  or  listen  ?    We  are  clearly  of  the  opinion  that  he 
was  guilty  of  contributory  negligence.    The  railway  track 
was  there  for  the  purpose  of  running  trains  over  it,  and  they 
were  liable  to  pass  at  any  moment.    Even  strangers  were 
bound  to  know  that  fact, —  much  more,  the  plaintiff.    He 
was  bound  to  increase  his  vigilance  as  he  approached  the 
crossing.    Haetaoh  v.  G.  &  N.  W.  R.  Co.  87  Wis.  304;  NeJr 
eon  V.  D.y  8.  S.  <&  A.  R.  Co.  88  Wis.  396;  Schlimgen  v.  CI, 
M.  cfe  St.  P.  R.  Co.  90  Wis.  194.    To  look  when  he  was  be- 
hind, or  partially  behind,  some  building,  was  no  excuse  for 
not  looking  when  he  reached  the  right  of  way,  where  he 
would  have  had  an  unobstructed  view  of  the  railway  track 
for  a  distance  of  139  rods. 

Ttie  case  is  ruled  by  numerous  adjudications  in  this  court, 

only  a  few  of  which  will  be  here  cited:  Williams  v.  C,  M. 

<fe  jS^.  p.  R.  Co.  64  Wis.  1 ;  Schilling  v.  C,  M.  ds  St.  P.  R. 

Oo.  Tl  Wis.  255;  SeefeU  v.  C,  M,  &  St.  P.  R.  Co.  67  Wis. 

•96  ;    JHansen  v.  C,  M.  <&  St.  P.  R,  Co.  83  Wis.  631 ;  Schmolze 
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V.  C,  3f.  A  St.  P.  R.  Co.  83  Wis.  659 ;  McEinneij  v.  C.  & 
N.  W.  R.  Co.  87  Wis.  282;  Oroeabeck  v.  C,  M.  ds  St.  P.  R 
Co.  93  Wis.  505.     The  case  of  Piper  v.  C,  M.  cfe  St.  P.  R 
Co.  77  Wis.  247,  seemingly  relied  upon  by  counsel,  is  broadly 
distinguishable  in  its  facts.    In  that  case  the  plaintiff  stopped 
and  looked  and  listened  after  reaching  the  defendant's  right 
of  way,  and  when  within  between  fifty  and  sixty  feet  of  the 
railway  track,  and  at  a  point  where  he  could  see  along  the 
track,  in  the  direction  of  the  coming  train,  at  least  900  feet; 
and,  besides,  his  attention  was  forced  away  from  further 
looking  by  the  conduct  of  his  team.     It  was  not  the  case  of 
mere  in^idvertence  or  inattention,  which  is  necessarily. inex- 
cusable in  one  approaching  a  railway  track  upon  which  a 
train  is  liable  to  pass  at  any  moment,  and  hence  is  a  known 
place  of  danger.     What  is  there  said  about  a  person  ap- 
proaching a  railway  crossing,  assuming  that  a  train  is  moving 
at  a  lawful  rate  of  speed,  when  "  nothing  appears  to  the  con- 
trary," has  reference  to  the  facts  present  in  that  ease,  and 
the  facts  present  in  Langhoff  v.  M.  &  P.  du  C.  R.  Co.  W 
Wis.  489,  and  similar  cases.     But,  when  the  Langhoff  Ca^ 
came  before  this  court  the  second  time,  it  appeared  that  the 
deceased  must  have  seen  and  known  of  the  two  approaching 
trains,  and,  hence,  that  no  such  assumption  could  be  indulged. 
Langhoff  V.  M.  c&  P.  du  C  R.  Co.  23  Wis.  43.    To  the  same 
effect,  Chase  v.  31.  C  R.  Co.  167  Mass.  383.     CertainU',  the 
principle  has  no  application  to  the  case  at  bar,  where  the 
plaintiff  might  have  seen,  but  negLcted  to  look.    The  second 
jfinding  of  the  jury,  to  the  effect  that  the  plaintiff  was  not 
guilty  of  contributory  negligence,  is  contrary  to  the  unvlis- 
puted  evidence;   and   hence  a  nonsuit  should   have    been 
granted,  or  a  verdict  directed  in  favor  of  the  defendant. 

2.  Counsel  contends  that  because  the  statute  makes  rail- 
way corporations  liable  to  any  person  injured  for  all  dam- 
ages caused  by  trains  running  at  an  excessive  rate  of  speed 
in  cities,  such  liability  is  absolute,  and  cannot  be  defoatod. 
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even  by  the  plaintiffs  contributory  negligence.  Laws  of 
1891,  ch.  467.  The  precise  question  has  not  been  expressly 
decided  by  this  court,  although  that  statute  has  been  men- 
tioned in  cases.  Nolan  v.  JIf.,  Z.  S.  c6  W.  R,  Co.  91  Wis. 
21-24;  Wickham  v.  C.  cfe  JST.  W.  R.  Co.  95  Wis.  26.  Since 
that  enactment,  however,  a  number  of  cases  have  been  de- 
cided by  this  court  in  which  contributory  negligence  was 
held  to  defeat  the  action,  notwithstanding  the  train  was 
running  at  an  excessive  rate  of  speed  in  a  village  or  a  city. 
This  was  so  in  Groesbeck  v.  (7.,  M.  cfe  St.  P.  R.  Co.  93  Wis. 
506,  cited  by  the  defendant's  counsel.  In  that  case  the 
learned  counsel  for  the  plaintiff  did  not  insist  upon  that 
statute  in  his  oral  argument,  although  they  did  cite  the 
statute  and  make  the  point  in  their  brief,  and  the  question 
was,  in  effect,  decided.  In  view  of  the  numerous  adjudica- 
tions of  this  court  upon  statutes  creating  a  liability  in  lan- 
guage just  as  emphatic  as  in  the  statute  in  question,  it  is 
very  manifest  that  contributory  negligence  in  the  case  at 
bar  is  a  complete  defense.  Such  is  the  statute  creating  a 
liability  for  " insuflSciency  or  want  of  repair"  of  a  public 
highway  or  street.  R.  S.  1878,  sees.  1339,  1347.  So  the 
original  statute  making  railroad  companies  liable  for  all 
damages  sustained  by  failure  to  fence  the  right  of  way  was 
held  not  to  bar  contributory  negligence.  Laws  of  1872,  ch. 
119,  sec.  30;  S.  &  B.  Ann.  Stats,  sec.  1810;  Carry  v.  C.  cfe 
iT.  W.  R.  Co.  43  Wis.  665,  683.  The  same  rule  applies 
to  the  liability  created  by  statute  for  failure  to  guard  or 
block  the  frogs  in  railway  tracks.  Laws  of  1889,  ch.  123 ; 
S.  &  B.  Ann.  Stats,  sec.  1809a/  Ilolum  v.  C,  M.  i&  St.  P.  R. 
Co.  80  Wis.  299;  Duffan  v.  C,  St.  P.,  M.  cfe  O.  R.  Co.  85 
Wis.  614.  The  same  rule  was  applied  to  the  statutory  lia- 
bility for  not  guarding  dangerous  machinery.  Thompson  v. 
Edward  P.  AUis  Co.  89  Wis.  523.  We  must  hold  that  the 
defendant  is  not  barred  from  the  defense  of  contributory 
negligence  by  the  statute  cited. 


383 


SUPREME  COUET  OF  WISCONSIN. 


[99 


Fiedler  vs.  Howard. 


3.  Error  is  assigned  because  the  coart  charged  the  jary 
that:  ^^^ Proximate  cause'  means  this:  It  means  a  moving 
cause,  or  an  immediate  or  direct  cause  to  the  remote  cause. 
And  the  question  is,  Was  the  defendant  guilty  of  negligence 
that  was  the  proximate  cause  of  the  plaintiff's  injuryJ" 
This  was  error,  under  numerous  and  recent  decisions  of  this 
court.  Dmis  v,  C,  M.  &  St.  P.  li.  Co.  93  Wis.  470-484; 
Andrews  v.  (7.,  M.  <&  St  P.  B.  Co.  96  Wis.  348;  Deisenrieter 
V.  ErauB-Merkel  Malting  Co.  97  Wis.  279;  McFarlanev.  Sul- 
Itvofij  ante^  p.  361.  Under  the  peculiar  facts  in  this  case, 
the  error  might  not,  of  itself,  work  a  reversal. 

Bi/  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 
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FiBDLBR,  Executor,  Kespondent,  vs.  Howard,  Appellant. 
Samb,  Appellant,  vs.  Same,  Kespondent. 

April  IS —May  3, 1898. 

Oonveyanae  to  htuband  and  wife:  Joint  estate:  Consideration:  Estoppel: 

Waiver  of  appeal 

1.  A  note  and  mortgage  ruoning  to  a  husband  and  wife  are  held  hj 
them  in  joint  tenancy,  and  upon  the  death  of  one  go  to  the  sur- 
vivor, and  not  to  the  executor  of  the  deceased  for  the  payment  of 
his  debts. 

2L  The  release  by  a  wife  of  her  dower  and  homestead  interest  in  land 
sold  is  a  good  consideration  to  support  an  arrangement  giving  her 
a  joint  interest  in  the  price  received  therefor. 

3.  A  party  who  is,  by  a  judgment,  absolutely  entitled  to  a  sum  of 
money  does  not,  by  accepting  that  money,  waive  or  become  es- 
topped from  prosecuting  an  appeal  which  does  not  involve  a  re- 
versal of  that  part  of  the  judgment  under  which  he  takes  the 
money. 

4  A  plaintiff  in  an  action  involving  rights  to  a  certain  fund  cannot 
avail  himself  of  the  objection  to  defendant's  appeal  therein  that 
the  latter  has  accepted  the  fruit  of  the  judgment  in  her  favor. 
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when  he  himself  has,  by  objeoting  to  the  settlement  of  a  bill  of 
exceptions  by  her,  compelled  her  to  file  a  bond  securing  the  dis- 
position of  the  fund  as  may  be  determined  on  the  appeal,  and  has 
thus,  in  effect,  secured  the  fruits  of  the  judgment,  and  has  ap- 
pealed. 

Appeals  from  a  judgment  of  the  circuit  court  for  Iowa 
county:  Geo.  Clementson,  Circuit  Judge.  Affirmed  on 
plaintiff^ 8  appeal;  reversed  on  that  of  the  defendami. 

In  his  lifetime,  one  Henry  Howard  was  the  owner  of 
eighty  acres  of  land,  occupied  by  himself  and  his  wife, 
Catherine  Howard^  the  defendant,  as  their  home,  forty  acres 
of  which  was  their  homestead.     Beino:  desirous  of  sellino: 
the  same,  Howard  procured  a  deed  to  be  drawn  to  one  Con- 
rad Stude,  but  his  wife  refused  to  sign  the  same.    By  the 
terms  of  the  sale,  Stude  was  to  pay  $100  cash,  and  execute 
a  mortgage  on  the  premises  for  $1,500.    As  a  condition  of 
the  defendant  executing  the  said  deed,  it  was  agreed  be- 
tween her  and  her  husband  that  the  mortgage  and  note  to 
be  executed  by  Stude  should  be  made  payable  to  her  and 
her  husband.     Pursuant  to  this  agreement,  the  deed  was 
executed  and  delivered  to  Stude,  and  the  note  and  mortgage 
were  executed  by  him  to  Henry  Howard  and   Catherine 
Sbward  as  payees.    On  January  19,  1893,  Howard  bor- 
rowed $200,  on  a  note  signed  by  himself  and  wife,  from  one 
White ;  and,  as  collateral  security  for  the  same,  they  assigned 
said  note  and  mortgage  to  him.     On  November  19,  1894-, 
Howard  died  testate.     On  January  11, 1896,  the  defendant 
borrowed  the  sum  of  $212  from  the  First  National  Bank  of 
Mineral  Point,  and  paid  the  White  note,  took  an  assignment 
of  said  note  and  mortgage  to  herself,  and  made  another  as- 
sig^DTXient  to  the  bank  to  secure  the  payment  of  the  amount 
borrowed.    Plaintiff  was  named  as  executor  in  Howard's 
will,  which  was  duly  probated,  and  he  accepted  the  trust. 
The  plaintiff,  as  executor,  demanded  the  note  and  mortgage 
from  defendant;  but  she  refused  to  deliver  the  same  to  him, 
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claiming  to  be  the  sole  owner  thereof.  The  plaintiff  then 
commenced  this  action,  claiming  in  his  complaint  that  How- 
ard was  the  sole  owner  of  the  Stude  note  and  mortgage, 
that  the  defendant  fraudulently  and  surreptitiously  procured 
her  name  to  be  inserted  as  joint  payee  therein  without  the 
knowledge  or  consent  of  Howard,  and  that  she  claimed  to 
be  the  sole  owner  thereof.  The  complaint  also  alleged  a 
demand,  and  that  Howard  had  no  other  estate,  and  died 
owing  various  persons,  in  the  aggregate  about  $600;  that 
defendant  had  collected  $90  interest  on  said  note  and  mort- 
gage, and  threatened  to  collect  the  whole  amount  due  thereon, 
and  convert  the  same  to  her  own  use.  The  answer,  after 
admitting  and  denying  certain  allegations  of  the  complaint, 
sets  up  the  facts  substantially  as  before  stated. 

The  court  found,  in  addition  to  the  facts  hereinbefore  set 
forth,  that  Howard  left  no  estate  except  his  interest  in  the 
mortgage  and  note,  and  that  he  left  debts  unpaid  to  the 
amount  of  several  hundred  dollars,  not  yet  definitely  ascer- 
tained ;  that  defendant's  name  was  not  fraudulently  or  sur- 
reptitiously inserted  in  the  mortgage  and  note;  and  that 
defendant  had  collected  two  vears'  interest  thereon,  amount- 
ing  to  $180.    As  conclusions  of  law,  the  court  found  that,  so 
far  as  the  creditors  of  Howard  were  concerned,  the  note  and 
mortgage,  and  interest  collected  thereon,  must  be  held  to 
have  belonged  one  half  to  each, —  Mr.  and  Mrs.  Howard^ — 
and  that  the  creditors  were  entitled  to  be  paid  out  of  the 
half  belonging  to  Mr.  Howard ;  that  plaintiff,  as  executor, 
was  entitled  to  the  possession  of  the  note  and  mortgage,  and 
to  collect  the  amount  due  thereon,  and  should  pay  the  bank 
the  amount  due  on  the  note  of  Mrs.  Howard^  mentioned, 
and  divide  the  remainder,  taking  into  consideration  the  in- 
terest collected  by  defendant,  giving  her  one  half,  and  out 
of  the  other  half  pay  the  debts  of  Howard,  funeral  expenses, 
and  costs  of  administration,  and  any  amount  remaining  was 
to  be  paid  to  defendant;  that  it  was  not  the  intention  of  Mr. 
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^nd  Mrs.  Howard  that  this  mortgage  f and  should  be  kept 
together  until  the  death  of  one  of  them,  so  that  the  other 
might  take  it;  it  constituted  a  fund  upon  which  they  relied 
for  support;  that  the  creditors  trusted  Howard  on  the 
strength  of  this  fund,  and  are  entitled  to  his  share,  as  though 
he  had  realized  his  part  of  the  mortgage  in  his  lifetime. 

Judgment  was  entered  pursuant  to  these  findings.    Ex- 
ceptions to  the  findings  were  duly  taken,  and  defendant 
attempted  to  settle  a  bill  of  exceptions.   An  order  extending 
the  time  to  settle  the  bill  was  made  by  a  court  commissioner, 
and  upon  a  motion  to  vacate  the  same,  before  the  court,  the 
court  made  an  order  in  which  he  found  that,  prior  to  the 
entry  of  said  judgment,  said  note  and  mortgage  had  been 
paid  in  full  to  said  bank,  who  held  the  same  subject  to  the 
direction  of  the  court,  and  after  the  entry  of  judgment  had 
paid  the  entire  amount  thereof,  except  the  amount  due  the 
bank  as  specified  therein,  to  the  plaintiff;  that  thereupon 
plaintiflF  paid  defendant  one  half  of  the  remainder,  $770.77, 
and  retained  the  other  part  himself;  that  defendant  was  in- 
solvent and  irresponsible  financially.    The  court  thereupon 
set  aside  the  order  of  the  court  commissioner,  and  struck  oat 
the  bill  of  exceptions  proposed  by  defendant.    He  further 
ordered  that  if,  within  thirty  days,  defendant  should  file  a 
penal  bond  in  the  sum  of  $1,200,  conditioned  that  in  case 
both  parties  should  appeal  to  the  supreme  court,  and  that 
court  should  decide  that  plaintiff  was  entitled  to  the  whole 
of  said  fund,  then  defendant  should  pay  plaintiff  the  amount 
she  had  received,  upon  these  conditions  defendant  would  be 
permitted  to  serve  and  settle  her  bill  of  exceptions.    The 
bond  was  filed,  and  the  bill  thereafter  settled. 
.  .  The  plaintiff  appealed  from  that  portion  of  the  judgment 
Avhich  limited  the  plaintiff's  right  to  one  half  of  the  mort- 
gage, and  from  so  much  as  required  the  plaintiff  to  pay  any 
portion  of  the  avails  of  said  mortgage  to  defendant  prior  to 
the  payment  of  the  debts  of  Howard,  deceased.    Defendant 
-appealed  from  the  entire  judgment. 
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P.  A.  Ortofij  for  the  plaiatiff,  among  other  things,  argued 
that  the  defendant  could  not  have  the  benefits  of  sach 
provisions  of  a  judgment  as  were  in  her  favor,  and  appeal 
from  those   against  her.     Webster-Glover  L.  <&  M,  Go.  v. 
St.  Croix  Co,  71  Wis.  317;  Hixon  v.  Oneida  Co.  82  id.  515, 
629;  Flandera  v.  MerrimaOy  44  id.  621 ;  Cogswell  v.  CoUey,  23 
id.  399 ;  Carll  v.  OaMej/,  97  N.  T.  633 ;  Murphy  v.  Spalding, 
46  id.  556;  Bennett  v.  Van  Syckd,  18  id.  481.     The  defend- 
ant had  no  right  in  the  land  sold  except  that  derived  from 
her  husband,  and  that  must  yield  to  the  rights  of  his. cred- 
itors.    Wait  V.  Bovee^  35  Mich.  425 ;  Stewart,  Husband  & 
W.  §  311;  Allen  v.  Perry,  56  Wis.  178;  Borst  v.  Spelman^ 
4  K  T.  284;  Scott  v.  SimeSy  10  Bosw.  314,  320;  Sanford  v. 
Sanford,  45  N.  Y.  723,  726;  Christ's  Hospital  v.  Budgifij  2 
Vern.  683;  1  Randolf,  Comm.  Paper,  §  325;  Wild^  v.  Aid- 
richy  2  K.  I.  518;  Allen  v.  Tate,  58  Miss.  585;  Richardson  v. 
Daggett,  4  Vt.  336 ;  1  Bright,  Husband  &  W.  82 ;  Putnam 
V.  Bioknell,  18  Wis.  334;  Miller  v.  Aram,  37  id.  142;  Cum- 
Wtings  v.  Friedman,  65  id.  183.     There  is  no  analogy  be- 
tween tenancy  by  the  entirety  in  real  estate,  and  the  rights 
of  husband  and  wife  in  a  security  payable  to  both.     9  Am. 
&  Eng.  Ency,  of  Law,  850. 

For  the  defendant  there  was  a  brief  by  Spensley  cb  Mo 
Ilhon,  and  oral  argument  by  Calvert  Spensley. 

Babdeen,  J.  The  main  question  arising  on  this  af)peal  is 
whether  the  defendant  is  entitled  to  the  whole  amount  of 
the  mortgage  given  by  Stude,  or  only  to  one  half,  as  found 
by  the  trial  court.  Counsel  for  plaintiff  concede  that,  as 
against  the  heirs  or  next  of  kin  of  Howard,  the  wife,  as  sur- 
vivor of  her  husband,  is  entitled  to  the  mortgage  and  the 
proceeds  therefrom.  But  it  is  said  Howard  left  creditors^ 
and  that  his  estate  is  insufficient  to  pay  them;  that  it  was 
the  intention  of  Howard  to  make  a  gift  to  his  wife;  and  that 
she  cannot  hold  the  mortgage  so  long  as  there  are  unpaid 
creditors.    The  third  finding,  which  is  amply  supported  by 
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the  evidence,  is,  substantially,  that  Howard  owned  eighty 
acres  of  land,  forty  of  which  was  his  homestead.  He  desired 
to  sell,  but  his  wife  refused  to  sign  the  deed  so  as  to  cut  ofT 
and  bar  her  dower  and  homestead  interests.  It  was  then 
agreed  that,  if  she  would  sign  the  deed,  the  note  and  mort- 
gage to  be  given  by  the  purchaser  for  part  of  the  purchase 
money  should  be  made  payable  to  Howard  and  his  wife 
jointly.  This  deal  was  consummated  October  22,  1891,  and 
Howard  died  November  19,  1894.  Upon  these  facts  the 
court  concludes  that,  so  far  as  the  creditors  of  Howard  are 
concerned,  this  mortgage  belonged  one  half  to  each — to  Mr. 
and  Mra.  Howard.  We  are  not  referred  to  any  item  of  evi- 
dence or  finding  of  fact  that  tends  even  remotely  to  support 
thli^  conclusion. 

The  status  of  Mr.  and  Mrs.  Howard  with  reference  to  this^ 
mortgage  must  be  determined  as  of  the  time  of  the  transac- 
tion.    Sec.  2068,  E.  S.  1878,  says  that  "  all  grants  and  devises^ 
of  lands  made  to  two  or  more  persons,  except  as  provided  ia 
the  following  section,  shall  be  construed  to  create  estates 
in  common,  and  hot  in  joint  tenancy,  unless  expressly  de- 
clared to  be  in  joint  tenancy."    The  succeeding  section  (2069^ 
says,  "The  preceding  section  shall  not  apply  to  mortgages,. 
nor  to  devises,  or  grants  made  in  trust,  or  made  to  executors, 
or  to  husband  and  wife."   The  doctrines  of  the  common  law 
mast  therefore  be  applied  to  this  transaction,  as  it  comes 
clearly  within  the  exception  of  the  statute.     The  rule  that 
there  may  be  a  joint  tenancy  of  personalty  is  recognized  and 
upheld  in  Farr  v.  Trustees  of  Grand  Lodge  A,  0,  U.  TF.  83- 
Wis.  446,  and  the  right  of  survivorship  is  maintained.     In 
Draper  v.  Jackson^  16  Mass.  480,  it  was  decided  that  a  note 
and  mortgage  made  to  husband  and  wife  shall  go  to  the  wife,. 
if  she  survive  her  husband,  and  not  to  the  executor  of  the 
husband.    This  was  in  recognition  of  the  common-law  rule 
that,  when  an  estate  is  granted  to  husband  and  wife,  they 
take  by  entireties,  and  not  by  moieties.    Ketchum  v.  WaU- 
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worthy  5  Wis.  95;  Broxon  v.  Baraboo,  90  Wis.  151.  In  the 
matter  of  real  estate,  the  husband  could  not  incumber  or 
alienate  such  an  estate  so  as  to  prevent  the  wife,  and  her 
heirs  after  his  death,  from  enjoying  it  discharged  from  his 
debts  and  engagements.  lie  might,  as  held  in  Bennett  v. 
Child,  19  Wis.  3G2,  alienate  his  life  estate,  but  could  not  give 
title  that  would  be  available  to  his  grantee  if  his  wife  sur- 
vived him. 

There  is  no  claim  in  the  case  at  bar  that  the  transaction 
in  question  was  entered  into  to  defraud  creditors.    Even 
were  this  so,  it  could  not  be  disturbed  under  the  proof  in 
this  case.     Forty  acres  of  the  land  conveyed,  and  which 
merged  in  this  mortgage,  was  the  homestead  of  the  parties, 
and  exempt  from  the  claims  of  all  the  creditors.  There  being 
no  proof  as  to  the  value  of  the  homestead  forty,  the  court 
would  not  be  justified  in  taking  any  part  of  this  fund  to  pay 
creditors.     It  may  well  be  that  the  $400  in  cash  paid  by 
Stude,  at  the  timcTof  the  execution  of  the  deed,  to  Howard, 
was  the  full  value  of  the  nonexempt  forty.    At  any  rate, 
without  proof  to  show  that  tLis  mortgage  included  the  pur- 
chase price  of  nonexempt  property,  the  court  would  have 
no  authority  to  apply  it  to  the  payment  of  creditors,  if  it  be 
admitted  the  creditors  might  follow  it.    The  transaction  was 
in  no  sense  a  gift  to  the  wife.     The  release  by  the  wife  of 
her  dower  and  homestead  interest  was  a  good  consideration 
to  support  this  arrangement.     See  Allen  v,  Perry^  56  Wis. 
178.     The  conclusion  of  the  trial  court,  that  "  it  must  be 
presumed  that  the  creditors  trusted  Howard  on  the  strength 
of  this  fund,  and  they  are  as  much  entitled  to  his  share  as 
though  he  had  realized  his  part  of  the  mortgage  in  his  life- 
time," was  made  under  a  misapprehension  of  the  law.   There 
was  nothing  unfair  or  unjust  in  the  transaction;  nor  does 
it  appear  to  have  been  done  with  any  fraudulent  design  to 
secrete  his  property,  or  put  it  beyond  the  reach  of  creditors. 

It  may  be  doubted  if  there  was  any  legal  proof  before  the 
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court  that  there  were  any  creditors.  The  only  proof  on 
that  subject  was  the  production  of  some  unauthenticated 
bills  alleged  to  have  been  filed  with  the  county  judge.  So 
far  as  appears,  none  of  these  claims  were  ever  allowed  by 
the  countv  court  aorainst  Howard's  estate.  The  records  of 
the  county  court  Avere  not  identified,  except  by  testimony 
that  they  were  in  the  handwriting  of  the  county  judge.  The 
mere  production  of  a  lot  of  unauthenticated  bills  is  hardly 
sufficient  to  sustain  afindingthat  deceased  left  unpaid  debts. 
So,  under  the  proof  in  this  case,  the  court  plainly  erred  in 
holding  that  the  plaintiff  was  entitled  to  any  portion  of  this 
mortgage  fund. 

It  is  said,  however,  that  the  defendant  waived  her  right 
of  appeal,  because  she  has  accepted  the  provisions  of  the 
judgment  made  for  her  benefit.    If  this  be  true,  the  facts 
disclosed  by  the  record  would  be  equall}^  fatal  to  the  plaint- 
iff's appeal.    He  has,  quite  as  much  as  the  defendant,  ac- 
cepted the  fruits  of  the  judgment,  and,  having  come  here 
himself,  cannot  be  heard  to  question  the  right  of  his  oppo- 
nent to  appeal.    Put  the  plaintiff  has  done  more  to  estop 
himself.    When  the  defendant  sought  to  settle  the  bill  of 
exceptions,  plaintiff  insisted,  and  at  his  request  the  court  or- 
dered, that  the  defendant,  as  a  condition  of  permitting  serv- 
ice of  a  bill  of  exceptions,  should  file  a  bond  conditioned  as 
set  forth  in  the  statement  of  facts.    The  filing  of  this  bond, 
in  legal  effect,  restored  the  plaintiff  to  his  rights  substantially 
as  they  stood  before  he  paid  any  money  to  defendant.    Hav- 
ing demanded  the  bond  as  a  condition  for  granting  relief  to 
defendant,  he  cannot  appear  here  in  very  good  grace,  and 
urge  the  objection  noted.    He  comes  fairly  within  the  prin- 
ciple decided  in  Cook  v.  McComb^  98  Wis.  52G,  and  cases 
cited,  although  not  within  the  letter  of  the  decision. 

The  question  of  the  waiver  of  the  party's  right  to  appeal 
bj  acceptance  of  benefits  under  an  order  or  judgment  has 
been  before  this  court  in  a  number  of  cases.     CogaweU  v. 
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Colley,  22  Wis.  399;  Flanders  v.  Merrimac,  44  Wis.  621; 
Webster- Glover  Zumber  <&  Mfg,  Co.  v.  St.  Oroix  Co.  Tl  Wis. 
317;  Jlixon  v.  Oneida  Co,  82  Wis.  515;  Lai/rd  v.  Giffin^  84 
Wis.  286 ;  Wirth  v.  Bariell,  89  Wis.  594.    And,  because  there 
has  been  some  little  inaccuracy  of  statement  in  some  of  the 
cases,  it  has  been  thought  best  that  the  question  be  set  at 
rest.    In  Cogswell  v.  Colley^  Mr.  Justice  Paine  rightfully 
holds  that,  where  a  new  trial  has  been  granted  on  condition 
that  defendant  shall  pay  the  costs  of  the  former  trial,  plaint- 
iff cannot  accept  the  costs  and  then  maintain  an  appeal  from 
the  order.    It  is  based  on  the  idea  that  a  suitor  will  not  be 
permitted  to  assume  the  inconsistent  position  of  complaining 
against  the  order,  and  at  the  same  time  accepting  the  fruits 
of  it.    The  learned  justice,  however,  recognizes  the  distinc- 
tion which  we  wish  to  emphasize;  and  that  is  that,  where  a 
party  is  entitled  to  a  certain  sum  of  money  absolutely  under 
a  judgment,  he  is  not,  by  accepting  that  money,  precluded 
from  prosecuting  an  appeal  which  does  not  involve  a  re- 
versal of  that  part  of  the  judgment  or  decree  under  which 
he  takes  the  money.    This  we  believe  to  be  the  true  rule, 
and  in  accordance  with  correct  ideas  of  the  law.    The  effort 
of  the  courts  is  to  prevent  parties  assuming  inconsistent  po- 
sitions, and  ^^ blowing  hot  and  cold"  in  the  same  breath. 
If  the  benefit  received  is  dependent  upon,  or  was  granted 
as  a  condition  of,  the  order  or  judgment  attacked,  clearly 
the  party  ought  not  to  be  permitted  to  carry  on  his  warfare. 
But  if  the  conditions  of  the  order  or  judgment  under  which 
he  is  granted  a  favor  are  independent  and  separable  from 
those  sought  to  be  overturned,  there  seems  to  be  nothing  in 
reason  or  justice  to  prevent  him  from  seeking  to  vindicate 
in  the  appellate  court  the  right  denied  him  in  the  trial  court. 
This  right  was  sanctioned  in  New  York  in  the  early  case  of 
Clowes  V.  Dickenson^  8  Cow.  328,  and  has  since  been  followed 
in  that  state  by  an  unbroken  line  of  decisions.     Benkard  v. 
Babcock,  27  How.  Pr.  391 ;  Highee  v.  Westlake^  14  N.  Y.  281 ; 
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Farmer^  Loan  <&  Trust  Co.  v.  Bankers  <&  Men^chanti  Teh  Co. 
'  109  N.  T.  342;  MeUm  v.  Mellen,  137  N.  Y.  606. 

Itt  Flanders  v.  IferrimaCj  M  Wis.  621,  the  plaintiff  applied 
for  a  change  of  venae.     The  court  granted  the  application 
on  condition  that  he  pay  certain  costs.    He  paid  the  costs, 
and  took  the  order  changing  the  place  of  trial;  and  Tat- 
LOB,  J.,  says,  "  And  it  would  seem  equally  clear  that  the 
applicant,  having  taken  the  benefit  of  the  order  conditioned 
upon  the  payment  of  costs,  cannot  now  appeal  and  get  rid 
of  the  condition."    It  will  be  seen  that  emphasis  is  laid  upon 
the  conditional  character  of  the  relief  granted,  and  that, 
having  accepted  the  order  upon  the  terms  imposed,  he  has 
waived  his  right  to  appeal.    This  case  is  cited  to  sustain 
the  decision  of  this  court  in  Webster- Clover  L.  <&  M.  Co.  v. 
St.  Croix  Co.  71  Wis.  317.    The  action  was  to  set  aside  cer- 
tain taxes.    The  court  found  that  a  part  of  the  taxes  were 
valid  and  a  part  invalid,  and  entered  an  order  requiring  the 
plaintiff  to  pay  into  court  the  valid  tax,  and  rendered  judg- 
ment setting  aside  the  invalid  tax.    The  defendant  claimed 
that  the  entire  tax  was  valid.    The  money  paid  into  court 
was  paid  over  to  defendant.     The  defendant  then  appealed, 
and   sought  to  have  the  judgment  reviewed.     The  decision 
was  to  the  effect  that,  having  accepted  this  money,  the  de- 
fendant was  precluded  from  pursuing  its  appeal,  on  the 
ground  that  to  allow  it  to  do  so  would  "  be  contrary  to  that 
just  principle  which  forbids  one  from  claiming  under,  and 
at  the  same  time  repudiating,  any  instrument;"  also,  citing 
the    Cogswell  Case.    The  judgment  of  the  trial  court  pro- 
vided that  the  payment  by  plaintiff  of  the  sum  specified 
should  be  in  full  payment,  satisfaction,  and  discharge  of  all 
taxes  upon  its  lands.    Perhaps  this  decision  can  be  sup- 
ported upon  the  ground  that  the  acceptance  of  this  money 
was  an  acceptance  by  defendant  of  the  conditions  of  the 
judgment;  but,  independent  of  the  conditional  character  of 
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the  judgment,  no  good  reason  is  perceived  why  the  defend- 
ant might  not  have  received  the  amount  adjudged  absolutely 
to  be  its  due,  and  still  have  sought  to  secure  the  tax  decreed 
to  be  void.  The  provision  of  the  judgm^t  as  to  the  taxes 
decreed  to  be  valid  and  those  declared  invalid  were  separable 
and  independent,  and  on  the  defendant's  appeal  only  those 
parts  of  it  put  in  peril  were  those  that  related  to  the  invalid 
tax.  It  is  only  when  the  appellant  stands  in  the  attitude 
of  holding  the  fruits  of  the  judgment  to  which  he  may  not 
be  entitled  if  his  appeal  succeeds  that  the  rule  stated  applies. 
Alexander  v.  Alexander^  104  ]!T.  Y.  643.  In  this  view,  the 
headnote  to  Laird  v.  Giffin,  84  Wis.  286,  is  somewhat  mis- 
leading. The  conditional  character  of  the  judgment  is  noted 
in  the  opinion,  but  not  recognized  or  stated  in  the  syllabus. 
So  what  is  said  in  Hixon  v,  Oneida  Co,  82  "Wis.  515,  on 
page  530  of  the  opinion,  must  be  read  in  view  of  what  we 
have  heretofore  said  on  this  subject.  Wirih  v.  Bartell,  89 
Wis.  594,  may  be  consulted  with  profit,  as  illustrating  the 
view  we  have  taken. 

The  application  of  these  principles  to  the  case  at  bar,  in- 
dependent of  the  attitude  of  the  parties  to  each  other,  as 
before  noted,  leads  us  to  the  conclusion  that  the  defendant 
has  not  waived  her  right  of  appeal.  So  far  as  her  case  is 
concerned,  and  upon  her  appeal,  she  stands  in  no  peril  of 
losing  what  she  has  received.  Under  the  judgment  rendered, 
she  is  entitled  absolutely,  by  independent  and  separable  pro- 
visions, to  the  money  she  has  received.  The  money  paid  her 
was  not  paid  under  any  circumstances  of  accord  and  satis- 
faction of  the  judgment,  or  under  any  conditions  of  the  judg- 
ment that  induced  the  plaintiff  to  make  such  payment.  The 
view  we  have  taken  renders  necessary  a  reversal  of  those 
portions  of  the  judgment  giving  the  plaintiff  any  right  to 
the  mortgrge  fund.  If  it  be  true  that  plaintiff  has  collected 
the  mortgage  debt,  the  new  judgment  should  be  in  such  form 
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as  to  protect  the  defendanrs  interest,  and  secure  payment 
to  her  of  the  entire  amount  unpaid,  less  the  amount  re- 
tained by  the  bank  in  payment  of  defendant's  note. 

By  the  Court —  Those  portions  of  the  judgment  of  the  cir- 
cait  court  above  alluded  to  are  reversed,  and  the  balance  of 
the  judgment  is  affirmed,  and  the  cause  is  remanded  with 
directions  to  enter  judgment  for  the  defendant  in  accord- 
ance with  this  opinion. 


Caeboll^   Respondent,    vs.   The   Ohioago,   Bublinoton   & 
NoBTHEBN  Eailboad  Oomfany,  Appellant. 

April  IS— May  3, 1S98, 
Negligence:  Fdloto-aervants:  Practice,  question  for  special  finding. 

1.  Where  the  evidence  showed  that  the  window  in  defendant's  office^ 

where  employees  were  usually  paid,  and  the  catch  for  fastening 
ity  were  in  perfect  condition,  so  that  the  window  could  not  fall  if 
the  catch  was  properly  fastened,  and  that  when  such  window  had 
been  raised  by  the  defendant's  servant,  that  he  might  receive  a 
check  presented  by  the  plaintiff,  it  fell  upon  and  injured  the  plaint- 
iff's hand  resting  on  the  window  ledge,  a  presumption  of  negli- 
gence arises  from  the  very  happening  of  such  accident. 

2.  Where,  in  such  a  case,  the  plaintiff,  was  not  in  the  employ  of  the 

defendant,  but  was  present  for  the  purpose  of  obtaining  the  pay 
of  an  employee  who  had  quit  its  service  some  time  before,  he  can- 
not be  deemed  a  co-employee  with  the  servant  who  raised  the 
v^indow. 
&  It  is  not  essential,  under  the  provision  of  sec.  2858,  R  S.  1878,  author- 
izing the  court  to  direct  the  jury  to  find  upon  any  particular  ques- 
tion of  fact,  that  the  question  submitted  should  cover  all  the  issues 
in  the  case. 

Appeal  from  a  judgment  of  the  circuit  court  for  Crawford 
county :  Geo.  Clemkntson,  Circuit  Judge.    Affirmed. 

This  was  an  action  for  personal  injuries  sustained  by  the 
plaintiff  while  presenting  an  order  for  a  pay  check  in  favor 
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of  one  William  Malloy,  a  former  employee  of  the  defendant, 
^t  the  window  of  the  pay  office  of  the  defendant  at  La 
Orosse,  Wisconsin.  The  facts  shown  upon  the  trial  were,  in 
brief,  as  follows: 

On  the  16th  of  April,  1895,  the  plaintiff  went  to  the  pay 
office  to  get  the  pay  check  of  his  son-in-law,  Malloy,  who 
had  formerly  worked  for  the  defendant,  but  had  quit  pre- 
vious to  this  time.    It  was  pay  day,  and  all  the  men  who 
were  to  be  paid  stood  in  line  outside  of  the  pay  office;  and 
the  window  was  raised  by  one  Dolson,  the  clerk  in  the  office, 
and  the  men  advanced  to  the  window  one  by  one.    The 
window  was  opened  by  Dolson,  and  the  men  received  their 
checks  as  their  names  were  called.    The  window  was  an 
ordinary  two-light  sash,  and  was  provided  with  a  catch 
inside,  which,  when  set,  held  it  up.    When  Malloy's  name 
was  called,  the  plaintiff  asked  for  Malloy's  pay  check,  and 
was  told  by  Dolson  that  he  would  have  to  have  an  order 
before  he  could  get  it.    The  plaintiff  then  went  away,  and 
obtained  an  order  from  Malloy,  and  when  he  returned  the 
men  were  all  gone  from  the  window,  and  it  was  shut.    The 
plaintiff  came  up  to  the  window,  and  attracted  the  attention 
of  Dolson,  and  Dolson  opened  the  window  about  a  foot,  and 
attempted  to  fasten  it  with  a  catch;  and  the  plaintiff  passed 
in  the  order,  and  Dolson  took  it  out  of  his  hand.    The  plaint- 
iff's hand  rested  upon  the  window  ledge,  which  was  about 
four  and  a  half  feet  from  the  ground.   Dolson  turned  towards 
the  table  in  the  office  where  the  paymaster  was  sitting;  and 
the  window  suddenly  fell,  striking  one  of  the  fingers  of  the 
plaintiff's  right  hand,  and  injuring  it  so  that  amputation 
was  necessary.    It  was  shown  that  the  window  was  in  good 
condition,  and  that  the  catch  was  in  perfect  order,  and  that 
the  window  had  never  fallen  either  before  or  since  the 
accident. 

At  the  close  of  the  testimony  the  defendant  moved  that  a 
verdict  be  directed  for  the  defendant  on  the  ground  that 
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no  negligence  had  been  shown,  and  that  the  plaintiff  was  a 
mere  licensee,  or,  if  not,  that  he  stood  in  the  place  of  a  fel- 
low-servant with  Dolson.    This  motion  was  overruled,  and 
exceptions  taken;  and  the  court,  of  its  own  motion,  sub- 
mitted certain  questions  to  the  jury,  which  questions  and 
their  answers  are  as  follows :   "  First.  Did  Dolson,  at  the  time 
he  raised  the  window  to  receive  the  order  from  the  plaint- 
iff, fasten  the  window  with  the  usual  window  fastening? 
A.  No.    Second.  If  you  answer  the  last  question  *  Yes,'  you 
need  answer  no  other  question ;  but,  if  you  answer  it  *  No,' 
then  answer  this  question :    Was  the  failure  of  Dolson  to 
fasten  the  window  the  proximate  and  efficient  cause  of  the 
window's  falling  upon  the  finger  of  the  plaintiff?    A.  Yes. 
Third.  As  a  reasonable  man,  ought  Dolson  to  have  antici- 
pated that  a  natural,  reasonable,  and  probable  consequeuce 
of  his  failing  to  fasten  the  window  would  be  an  injury  to 
the  plaintiff?    A.  Yes.    Fourth.  Did  any  want  of  ordinary 
care  upon  the  part  of  the  plaintiff  contribute  to  cause  the 
injury  to  his  finger?    A.  No.     Fifth.  If  the  court  should 
determine  that  the  plaintiff  is  entitled  to  judgment,  at  what 
sQzn  do  you  assess  the  damages  he  is  entitled  to  recover? 
A.  Amount,  four  hundred  dollars  ($400)."    A  general  ver- 
dict was  also  rendered  by  the  jury,  in  addition  to  the  special 
questions,  by  which  they  found  for  the  plaintiff,  and  assessed 
his  damages  at  $400. 

From  judgment  for  the  plaintiff,  upon  this  verdict,  the  de- 
fendant appeals. 

For  the  appellant  there  were  briefs  signed  by  Zosey  c6 
Woodward^  attorneys,  and  Andrew  Leea^  of  counsel,  and  oral 
arg-ament  by  Q.  M.  Woodward.  They  argued  that  in  this 
case  negligence  could  not  be  found  from  the  mere  fact  that 
the  accident  occurred  and  the  inference  that  it  could  not 
have  occurred  without  carelessness  on  the  part  of  defend- 
ant's servant  in  failing  to  set  the  catch.  It  differs  from  the 
Vol,  99  —  26 
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case  of  Cumminga  v.  Nat.  Furnace  Go,  60  "Wis.  603,  in  that 
there  was  evidence  that  such  servant  did  set  the  catch. 
There  was  no  testimony  to  show  that  he  could  reasonably 
have  anticipated  the  accident.  Plaintiff  was  acting  in  be- 
half of  and  as  a  substitute  for  one  who  was  a  co-employee 
of  defendant's  servant,  and  was  himself  therefore  to  be 
deemed  such  co-employee.  Johnson  v.  Ashland  Water  Co, 
71  Wis.  553;  Anderson  v.  Guineauy  9  Wash.  304;  Oshorne 
V.  K  (&  Z.  li.  Co.  68  Me.  49 ;  Degg  v.  Midla/nd  R.  Co.  1 
Hurl.  &  K  773;  Wischam  v.  Hickards,  136  Pa.  St.  109. 

For  the  respondent  there  was  a  brief  by  F.  E.  WithroWy 
attorney,  and  Doherty  &  Baldwin^  of  counsel,  and  oral 
argument  by  F.  K  Withrow  and  John  F.  Doherty. 

WiNSLow,  J.    The  defendant's  contention  is  that  there  is 
no  evidence  in  the  case  showing  negligence,  and  that  the 
accident  was  not  one  from  the  happening  of  which,  alone, 
negligence  can  be  inferred.    The  evidence  shows  beyond  dis- 
pute that  the  plaintiff  came  rightfully  to  the  window  to 
present  the  order  for  Malloy's  pay,  pursuant  to  an  express 
invitation  by  the  defendant's  employee  Dolson,  and  in  ac- 
cordance with  the  custom  established  by  the  defendant,  of 
paying  off  its  employees  through  this  open  window.     It  cer- 
tainly would  be  very  natural  for  persons  advancing  to  the 
window  for   such   purpose  to  reach  their  hands  partially 
through  the  open  window,  or  rest  them  upon  the  ledge,  and 
the  testimony  showed  that  such  acts  were  frequent  and  cus- 
tomary.    Under  such  circumstances,  the  verdict  of  the  jury, 
to  the  effect  that  such  an  injury  as  happened  to  the  plaintiff 
ought  reasonably  to  have  been  anticipated,  is  based  upon 
sufficient  testimony.    The  evidence  also  showed  without  con- 
tradiction that  the  window  and  the  catch  were  both  in  per- 
fect condition,  and  that  the  window  had  never  been  known 
to  fall  before  or  since,  and  would  not  fall  if  the  catch  were 
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properly  set.  These  facts  clearly  show  that  the  fall  of  the 
window  must  have  resulted  from  Dolson's  failure  to  set  the 
catch,  and  makes  the  accident  one  where  a  presumption  of 
negligence  is  raised  from  the  mere  fact  of  the  happening  of 
the  accident  itself.  The  evidence  being  conclusive  that  the 
window  and  the  catch  were  in  good  order,  it  follows  that 
the  negligence  so  presumed  must  have  been  in  the  failure  to 
properly  set  the  catch.  Cummings  v.  National  Furnace  Co, 
60  Wis.  603.  Quoting  from  a  sentence  approved  in  that 
case:  "When  the  thing  is  shown  to  be.  under  the  manage- 
ment of  the  defendant  or  his  servants,  and  the  accident  is 
such  as,  in  the  ordinary  course  of  things,  does  not  happen  if 
those  who  have  the  management  use  proper  care,  it  affords 
reasonable  evidence,  in  the  absence  of  explanation  by  the 
defendant,  that  the  accident  arose  from  want  of  care."  It 
is  true  that  the  agent,  Dolson,  testified  that  he  set  the  catch, 
but  we  do  not  regard  this  testimony  as  conclusive  upon  the 
jury  upon  this  question.  The  answers  to  the  special  ques- 
tions are  therefore  supported  by  sufficient  evidence. 

There  is  a  further  claim  made  that  CarroU  must  be  con- 
sidered a  -co-employee  of  Dolson.  The  evidence  shows, 
however,  that  the  plaintiff  was  not  in  the  employ  of  the  de- 
fendant, and  that  Malloy  had  at  some  previous  time  been 
an  employee,  but  had  quit  prior  to  the  time  of  this  accident; 
so  this  claim  necessarily  falls  to  the  ground. 

It  was  suggested  that  the  answers  to  the  special  questions 
do  not  find  negligence,  but  only  that  Dolson  did  not  fasten 
the  window,  and  that  the  failure  to  fasten  the  window  is  not 
necessarily  negligence.  This  was  not  a  special  verdict,  but 
the  court  of  its  own  motion  submitted  to  the  jury  certain 
particular  questions  of  fact  in  addition  to  the  general  ver- 
dict. E.  S.  1878,  sec.  2868.  In  such  case  there  is  no  require- 
ment that  the  special  questions  submitted  shall  cover  all  the 
issues  in  the  case.  There  being  a  general  verdict,  it  neces- 
sarily covers  all  the  issues,  and  there  are  no  exceptions  to 


404  SUPREME  COURT  OF  WISCONSIN.         [99 

Dyer  vs.  Walker. 

the  charge,  and  no  additional  instructions  were  asked  by  the 
defendant. 

In  any  view  which  we  have  been  able  to  take  of  the  case, 
we  have  been  unable  to  find  any  error. 

By  the  Ciywrt. — Judgment  affirmed. 


Dybb,  Bespondent,  vs.  Walkbb,  Appellant. 

April  IB—May  S,  1898. 
Easement  by  prescription:  Oate  across  right  of  way:  Trespass, 

L  The  owner  of  a  right  of  way  across  the  land  of  another,  whether  it 
was  acquired  by  grant  or  by  prescription,  is  entitled  only  to  a  reor 
Bonable  and  usual  enjoyment  thereof,  in  view  of  all  the  circum- 
stances of  the  case  and  of  the  use  then  and  theretofore  made  of 
the  premises  affected  by  it,  and  the  owner  of  the  soil  is  entitled  to 
all  the  rights  and  benefits  of  ownership  consistent  with  the  ease 
ment 

Si  The  owner  of  land  which  is  subject  to  a  right  of  way  may  maintain 
a  gate  across  such  way,  if  it  is  necessary  to  his  use  and  enjoyment 
of  his  land  and  does  not  unreasonably  interfere  with  the  use  of 
the  way. 

8.  Where  a  gate  erected  across  a  right  of  way  by  the  owner  of  the 
land  burdened  with  the  easement  does  not  unreasonably  interfere 
with  the  use  of  the  way,  the  removal  of  such  gate  by  the  owner  of 
the  easement  is  a  trespass. 

Appeal  from  a  judgment  of  the  circuit  court  for  Grant 
county:  Geo.  ClembntsoNj  Circuit  Judge.    Affirmed. 

This  was  an  action  of  trespass,  tried  by  the  court;  and  it 
was  found  that  the  plaintiff  was  the  owner  in  fee  simple  and 
in  possession  of  forty  acres  of  land,  to  wit,  the  S.  E.  i  of 
the  S.  E.  i  of  section  10,  township  5,  range  3,  in  Grant 
county,  which  was  improved  farming  land,  inclosed  by  sub- 
stantial fences,  a  public  highway  crossing  said  tract  in  an 
easterly  and  westerly  direction  near  its  south  line.     The  de- 
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fendant  owned  and  occupied  as  his  homestead  farming  lands 
which  bounded  said  tract  of  land  on  the  north,  and  the  de- 
fendant had  a  private  right  of  way  one  rod  in  width  across 
said  tract,  commencing  at  a  point  about  five  chains  westerly 
from  the  southeast  corner  thereof,  and  extending  thence  in 
a  northerly  direction  across  said  tract  to  the  north  line 
thereof,  which  is  the  south  boundary  of  the  lands  owned  by 
the  defendant,  which  right  of  way  was  acquired  by  prescrip- 
tion, and  the  existence  of  which  had  been  adjudged  and  con- 
firmed by  the  judgment  of  the  circuit  court  for  Grant  county, 
in  an  action  between  these  parties  rendered  at  its  October 
term,  1894. 

Prior  to  1894,  a  part  of  that  part  of  said  forty-acre  tract 
of  land  lying  to  the  west  of  said  private  right  of  way  was 
improved  farming  land,  inclosed  by  fences,  and  the  remain- 
der thereof  was  uninclosed,  and  lay  out  to  commons.  The 
plaintiff  inclosed  the  whole  forty-acre  tract  with  fences,  and 
commenced  to  clear  and  improve  that  part  of  the  tract 
which  had  theretofore  been  common.  At  each  end  of  the 
defendant's  private  right  of  way,  there  is  a  gate  where  it 
crosses  the  north  and  south  boundaries  of  said  tract,  and 
that  part  of  said  tract  of  land  which  lies  north  of  the  said 
public  highway  is  partly  pasture  land,  and  partly  land  that 
is  suitable  for  plow  land.  In  the  spring  of  1896  the  plaint- 
iff plowed  and  planted  to  corn  and  other  cultivated  crops  a 
piece  of  land  in  the  southeast  corner  of  said  tract,  containing 
about  four  acres,  to  wit,  all  the  cleared  land  in  said  south- 
east corner  thereof;  and  more  of  the  said  southeast  portion 
of  said  land  would  be  planted  to  corn  and  other  crops  as 
soon  as  the  timber  should  be  cleared  therefrom;  and  the 
north  part  of  said  tract,  on  account  of  the  character  of  its 
surface  and  its  proximity  to  other  pasture  lands  of  the  said 
plaintiff,  was  suitable  only  for  the  pasturing  of  live-stock. 
In  order  that  the  plaintiff  might  have  the  use  of  the  north 
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part  of  said  forty-acre  tract  of  land  (about  twenty-five 
acres)  for  pasturage,  and  the  south  part  for  the  growing  of 
cultivated  crops,  it  was  necessary  that  the  said  plaintiff 
should  separate  said  pasture  land  from  the  cultivated  lands 
by  means  of  a  substantial  fence  which  would  have  to  be  built 
across  the  said  private  way  of  the  defendant. 

It  was  further  found  that  such  use  of  said  forty-acre  tract 
of  land  was  reasonable,  and  that  a  fence  built  across  said 
private  way  of  the  defendant  with  a  good  and  serviceable 
gate  well  hung,  so  as  to  leave  a  passageway  of  about  twelve 
feet  in  width,  was  not  an  unreasonable  obstruction  of  said 
defendant's  right  of  way  across  said  plaintiff's  tract  of  land; 
that  on  or  about  July  11, 1896,  the  plaintiff,  in  order  to  pro- 
tect his  crops  then  growing  in  the  southeast  portion  of  said 
tract,  and  in  order  that  he  might  use  for  pasturage  the  north- 
ern part  of  said  tract,  built  a  fence  in  an  easterly  and  west- 
erly direction  across  the  said  tract  of  land,  and  across  said 
defendant's  private  right  of  way;  that  in  said  fence,  and 
where  the  same  crossed  the  defendant's  right  of  way,  he 
hung  a  gate  for  the  use  of  said  defendant,  so  as  to  leave  a 
passageway  twelve  feet  wide;  that  the  building  of  said  fence 
was  necessary  to  the  convenient  and  profitable  use  by  the 
said  plaintiff  of  his  said  forty-acre  tract  of  land ;  that  said 
fence  and  gate  across  said  defendant's  right  of  way  were 
reasonable  as  to  their  position  and  construction;  that  in 
August,  1896,  the  defendant  took  down  said  gate,  and  re- 
moved the  gate  posts,  and,  in  so  doing,  damaged  said  fence 
in  the  sum  of  one  dollar;  that,  on  account  of  the  taking 
down  of  said  gate,  the  plaintiff  suffered  damages  by  the  loss 
of  the  use  of  said  pastu^^e  land  in  the  northern  part  of  said 
tract  in  the  sum  of  $49 ;  and  that  the  erection  of  saob  gate 
over  and  across  said  defendant's  private  right  of  way  only 
slightly  inconvenienced  the  defendant  in  his  use  thereof; 
and  that  to  deny  the  plaintiff  the  right  to  maintain  said 
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fence  with  the  gate  where  it  crossed  said  defendant's  right 
of  way  would  deprive  the  plaintiff  of  the  use  of  a  consider- 
able portion  of  his  said  forty-acre  tract  of  land. 

The  court  found,  as  conclusions  of  law,  that  the  plaintiff 
should  recover  against  the  defendant  the  sum  of  $50  as 
damages  which  he  had  suffered  from  the  removal  of  said 
plaintiff's  gate  and  the  posts  on  which  it  was  hung,  together 
with  the  costs  and  disbursements  of  the  action.  Judgment 
was  entered  accordingly,  from  which  the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Clark  <&  Taylor^ 
And  oral  argument  by  S,  H,  Taylor.  To  the  point  that  the 
plaintiff  had  a  right  to  place  gates  only  at  the  termini  of  the 
way,  they  cited  Joyce  v.  Conlin^  72  Wis.  607;  Johnson  v, 
Corson,  77  id.  593;  Shivers  v.  Shivers,  32  N.  J.  Eq.  578; 
Goddard,  Easements,  331 ;  Ward  v.  Warren,  82  K  Y.  265 ; 
Richardson  v.  Pond,  15  Gray,  387;  Wood,  Nuisances  (1st 
ed.),  §§  164-168;  FranUoner  v.  Corder,  127  Ind.  164. 

For  the  respondent  there  was  a  brief  by  Lowry  dk  Clem- 
^entaon,  and  oral  argument  by  jE  M.  Low7*y, 

PiNNEY,  J.    The  finding  of  the  court  is  abundantly  sus- 
tained by  the  evidence,  and  we  think  the  pleadings  and  facts 
found  clearly  sustain  the  judgment.    The  defendant  had  an 
easement  over  the  tract  of  land  of  the  plaintiff,  but  his  rights 
are  confined  to  a  reasonable  use  of  the  way  which  he  had  ac- 
quired by  prescription,  in  view  of  all  the  circumstances  of  the 
case  and  the  use  then  and  theretofore  made  of  the  premises 
affected  by  it.    It  is  expressly  found  that  the  building  of  the 
fence  in  question  was  necessary  to  the  convenient  and  profit- 
able use  by  the  plaintiff  of  his  said  forty-acre  tract  of  land, 
and  that  said  fence  and  gate  across  the  defendant's  private 
right  of  way  were  reasonable  as  to  their  position  and  con- 
struction, and  that  the  erection  of  the  gate  over  the  same 
-only  slightly  inconvenienced  the  defendant  in  his  use  of  said 
right  of  way,  while  to  deny  plaintiff  the  right  to  maintain 
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a  fence  with  a  gate  where  it  crossed  said  right  of  way  would 
deprive  him  of  the  use  of  a  considerable  portion  of  this  forty- 
acre  tract  of  land.  In  Wille  v.  Bariz^  88  Wis.  424,  it  ^as 
held,  in  accordance  with  previous  cases  there  cited,  that  the 
owner  of  land  subject  to  a  right  of  way  may  maintain  a 
gate  across  the  way  if  such  gate  is  necessary  to  the  reason- 
able use  and  enjoyment  of  his  land,  and  does  not  unreason- 
ably interfere  with  the  use  of  the  way.  Whaley  v.  Jarrettj 
69  Wis.  613.  And  in  Sker  v.  Quinlan,  82  Wis.  390,  392,  it 
was  held  that  the  owner  of  an  easement  may  not  fence  in 
the  way,  and  thereby  exclude  the  owner  of  the  fee  from 
such  uses  as  he  may  make  of  his  land  not  inconsistent 
with  the  easement.  The  plaintiff,  the  owner  of  the  soil  of  a 
way,  whether  public  or  private,  may  make  any  and  all  uses 
of  it  to  which  the  land  can  be  applied,  and  take  all  profits 
which  can  be  derived  from  it,  consistently  with  the  enjoy- 
ment of  the  easement.  All  rights  which  are  consistent  with 
the  reasonable  exercise  of  the  easement  remain  with  the 
grantor.  Whether  acquired  by  grant  or  by  prescription, 
from  which  a  grant  may  be  implied,  it  was  only  an  easement 
that  was  acquired  by  the  defendant;  and  he  is  entitled  only 
to  a  reasonable  and  usual  enjoyment  thereof.  Subject  to 
that,  the  right  of  dominion  and  use  is  in  the  plaintiff,  to  the 
exclusion  of  all  others.  As  owner  of  the  soil,  he  had  all  the 
rights  and  benefits  of  ownership  consistent  with  the  ease- 
ment. Brill  V.  Brilly  108  N.  Y.  511,  516;  Johnson  v.  Bor- 
son,  77  Wis.  593. 

The  defendant,  under  the  facts  stated,  was  the  owner  of 
the  dominant  estate,  for  the  benefit  of  which  the  easement 
existed ;  and  the  plaintiff's  was  the  servient  estate,  burdened 
with  the  easement  in  question.  It  is  said  in  Goddard^ 
Easem.  (Bennett's  ed.),  332,  338:  "The  only  obligation  upon 
the  servient  owner  is  that  he  shall  not  unreasonably  contract 
the  width  of  the  road,  or  render  the  exercise  of  the  right  of 
passing  substantially  less  easy  than  it  was  at  the  time  of  the 
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grant.  And  even  where  a  right  of  way  was  granted  over 
certain  roads  marked  on  a  plan,  and  one  was  described  there 
as  forty  feet  wide,  it  was  held  that  the  grantee  was  entitled 
to  only  a  reasonable  enjoyment  of  a  right  of  way,  and  that 
such  reasonable  enjoyment  was  not  interfered  with  by  the 
erection  of  a  portico  which  extended  a  short  distance  into 
the  road,  so  as  to  reduce  it  at  that  point  to  somewhat  less 
than  forty  feet."  It  would  seem  that,  whether  created  by 
grant  or  acquired  by  prescription,  in  point  of  width  the  way 
need  be  only  such  as  is  reasonably  necessary  and  convenient 
for  the  purpose  for  which  it  was  used  or  granted.  AtJcina 
V.  Bordman^  20  Pick.  291. 

The  judgment  of  the  circuit  court  is  clearly  in  conformity 
with  the  principles  recognized  and  laid  down  in  the  authori- 
ties cited,  and  must  therefore  be  aiBrmed. 

By  the  Ccywrt. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Pkbxinb,  Eespondent,  vs.  Jaoobs,  Appellant. 

Aiyril  IS-^May  S,  1898. 
Ajppeal:  Affirmance  on  failure  to  prosecute:  Damages  for  delay, 

L  If,  ^when  a  cause  is  reached  for  argument  in  the  supreme  court,  it  is 
submitted  or  represented  by  the  respondent  by  counsel,  and  is  not 
so  submitted  or  represented  by  the  appellant,  the  judgment  will, 
under  Rule  XYII,  be  affirmed. 

2L  TVhefe  it  appears  on  appeal  that  from  the  commencement  of  the 
action  until  that  time  the  defendant  has  pursued  a  policy  of  delay 
for  the  mere  purpose  of  delay,  and  has  neither  settled  any  bill  of 
exceptions  nor  made  any  record  to  present  to  the  court  for  review, 
he  may  properly,  under  sec.  2951,  R.  S.  1878,  be  punished  by  the 
addition  of  damages  to  the  judgment,  on  affirmance,  besides  costs 
and  interest.    Ten  per  cent,  damages  added  in  this  case. 

Apfbal  from  a  judgment  of  the  circuit  court  for  Monroe 
county :    O.  B.  Wyman,  Circuit  Judge.     Affi/rmed, 
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This  is  an  action  to  recover  damages  for  an  alleged  mali- 
<;ious  prosecution.     The  cause  was  noticed  for  trial  at  the 
October,  1895,  term  of  the  circuit  court  for  Sauk  county,  at 
which,  on  motion  of  defendant,  it  was  continued  to  the  March 
term,  1896.     At  such  March  term  an  order  was  made  on 
motion  of  defendant's  attorney,  based  on  an  affidavit  in  due 
form  of  law,  changing  the  place  of  trial  to  Monroe  county 
on  the  ground  of  the  prejudice  of  the  trial  judge.    Defend- 
ant failed  to  comply  with  the  statute  as  to  payment  of  clerk's 
fees  so  as  to  make  the  order  eflfective,  whereupon  the  judge 
of  the  circuit  court  for  Monroe  county  remanded  the  case  to 
the  circuit  court  for  Sauk  county.     At  the  first  term  of  the 
court  for  the  latter  county,  after  the  case  was  remanded,  a 
second  order  was  duly  made,  changing  the  place  of  trial  to 
Monroe  county.    At  the  first  term  of  the  circuit  court  for 
such  county  thereafter,  the  case  was  duly  noticed  for  trial, 
but  it  was  continued  on  application  of  the  defendant's  attor- 
neys to  the  October  term,  1896,  when  it  was  finally  tried, 
resulting  in  a  verdict  in  plaintiff's  favor  for  $350,  damages. 
The  judgment  was  entered  on  the  24th  day  of  October,  1896, 
for  $771.32,  damages  and  costs;  and  notice  of  the  entry 
thereof  was  duly  given.     On  the  13th  day  of  January,  1897, 
defendant's  attorneys  perfected  an  appeal  to  this  court,  but 
no  bill  of  exceptions  was  settled.    Defendant  failed  to  pay 
the  costs  of  the  clerk  of  the  circuit  court  so  as  to  secure  a 
prompt  transmission  of  the  papers  to  this  court,  whereupon 
a  motion  was  made  by  the  plaintiff  to  dismiss  the  appeal, 
which  was  denied  on  condition  of  the  payment  by  defendant 
of  $10  costs,  the  record  having  been  filed,  though  out  of 
time.    When  the  case  was  reached  for  argument  in  its  order 
in  this  court,  there  was  no  printed  case  or  briefs  on  file  on 
the  part  of  defendant,  and  none  had  been  served  on  the 
opposite  party,  or  any  preparation  made,  so  far  as  appears, 
for  prosecuting  the  appeal  in  good  faith  to  a  terminatioa. 

[Xo  appearance  for  the  appellant.] 

Herman  Orotophorsty  for  the  respondent 
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Marshall,  J.  "When  the  cause  was  reached  for  argument 
respondent's  counsel  moved  for  an  affirmance  of  the  judg- 
ment under  the  rules,  and  for  damages  for  delay  caused  by 
the  appeal.  Eule  XYII  provides  that  when  a  cause  is  reached 
for  argument  and  is  submitted  or  represented  by  the  respond- 
ent by  counsel,  and  not  so  submitted  or  represented  by  ap- 
pellant, the  judgment  shall  be  aflBrmed  without  argument. 
That  requires  the  judgment  here  to  be  aflBrmed. 

Sec.  2951,  E.  S.  1878,  provides  that  the  supreme  court  may, 
in  its  discretion,  adjudge  to  the  respondent  in  any  appeal  in 
any  civil  action,  on  affirmance,  damages  for  his  delay  in  ad- 
dition to  interest,  not  exceeding  ten  per  cent,  on  the  amount 
of  the  judgment  affirmed,  and  may  also,  in  its  discretion, 
award  to  him  double  costs.  It  was  intended  thereby  to 
deter  parties  from  taking  appeals  merely  for  delay,  and  it 
has  been  often,  but  by  no  means  too  frequently,  applied  in 
cases  of  frivolous  appeals  taken  in  bad  faith.  Slocum  v, 
Carlton,  2  Pin.  203 ;  Ramsay  v,  Davis,  20  Wis.  31 ;  Sweet  v. 
Davis.  90  Wis.  409.  This  case  seems  to  call  for  statutorv 
punishment  under  that  rule.  From  the  commencement  of 
the  action  in  the  lower  court  up  to  the  time  it  was  called 
for  argument  in  this  court,  the  defendant  appears  to  have 
pursued  a  policy  of  delay  for  the  mere  purpose  of  delay. 
The  fact  that  no  bill  of  exceptions  was  settled,  and  no  record 
made  to  present  any  question  for  review  in  this  court,  lea  vies 
no  room  for  any  theory  other  than  that  the  appeal  was  solely 
to  further  delay  the  enforcement  of  a  just  judgment.  There- 
fore— 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed with  costs,  and  with  ten  per  cent,  damages  to  the 
plaintiflP  in  addition  to  interest,  as  a  penalty  for  the  needless 
delay  caused  by  the  appeal. 
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Field,  Eespondent,  vs.  Thb  Citt  op  Eleot,  Appellant 

April  IS —May  S,  1898, 

Appeal:  Difficult  question  of  law  ai  to  costs  involved, 

1.  Under  ch.  215,  Laws  of  1895,  as  ameDded,  if  a  jadgment  for  less 
than  $100  without  costs  is  rendered  in  plaintifiTs  favor,  and  the 
only  question  in  controversy  is  as  to  whether  defendant  is  entitled 
to  costs,  he  may  appeal  from  the  judgment  to  test  that  question 
if  the  trial  judge  certifies  the  facts  and  that  the  case  involveB 
some  question  of  law,  specifying  it,  of  such  doubt  and  difficulty 
as  to  require  the  decision  of  the  supreme  court 
2.  Under  sees.  2918,  2920,  a  &  &  Ann.  Stats.,  if  plaintiff  leoovers  less 
than  |100  in  an  action  commenced  in  the  circuit  court  on  con- 
tract, the  defendant  is  entitled  to  costs. 
[Syllabus  by  Mabshall^  J.] 

Appeal  from  a  jadgment  of  the  circuit  court  for  Juneau 
county :  O.  B.  Wyman,  Circuit  Judge.    JSeversed. 

This  case  comes  up  on  a  certificate  of  the  trial  judge. 
Such  certificate  is,  in  substance,  as  follows:  The  judgment 
rendered  against  the  defendant  is  less  than  $100  without 
costs.  The  case  necessarily  involves  a  question  or  point  of 
law  of  such  doubt  and  difficulty  as  to  require  the  decision 
of  the  supreme  court.  The  action  was  commenced  in  the 
circuit  court  on  contract  for  an  amount  within  the  jurisdic- 
tion  of  a  justice  of  the  peace.  Plaintiff  sought  to  recover 
$38.50.  A  trial  was  had,  resulting  in  a  verdict  for  $23.10. 
Both  parties  claimed  costs  before  the  clerk.  Costs  were 
allowed  by  such  clerk  in  favor  of  the  defendant  for  $61.02. 
On  appeal  from  such  taxation  to  the  court,  costs  were  de- 
nied to  either  party,  and  judgment  rendered  in  plaintiffs 
favor  for  the  amount  of  the  verdict.  The  question  of  law 
is,  Was  the  defendant  entitled  to  costs?  The  appeal  is  by 
the  defendant. 

J.  T,  Dithmar^  attorney,  and  H.  W.  Barney^  of  counsel, 
for  the  appellant. 

For  the  respondent  there  was  a  brief  signed  by  /.  M. 
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Morrow^  of  counsel,  and  Smith  dk  Smithy  attorneys,  and  oral 
argument  by  Mr.  Morrow.  They  contended  that  only  a 
question  or  point  of  law  involving  the  merits  of  the  case 
could  be  certified  by  the  judge  so  as  to  permit  an  appeal. 
Ch.  215,  Laws  of  1896 ;  Two  Eivera  Mfg.  Co.  v.  Beyer^  74 
Wis.  210;  Oeiaer  T.  M.  Co.  v.  Smith,  36  id.  296.  The  ap- 
peal is  from  the  judgment,  and  not  from  the  order  as  to 
costs. 

M AssHALL^  J*.    Eespondent  claims  that  this  court  has  no 
jurisdiction  of  the  appeal,  upon  the  ground  that  the  judg- 
ment is  not  appealable.    If  such  be  the  case  it  is  because  of 
the  change  made  in  the  former  law  on  the  subject,  under 
which  an  appeal  from  a  judgment  for  costs  only,  was  proper, 
by  ch.  216,  Laws  of  1895,  as  amended  by  ch.  183,  Laws  of 
1897,  which  provides  that  there  shall  be  no  appeal  to  the 
supreme  court  in  any  case  involving,  exclusive  of  costs,  less 
than  $100,  except  where  the  title  to  land  is  in  question  or 
the  case  necessarily  involves  the  construction  or  interpreta- 
tion of  some  provision  of  the  constitution  of  the  United 
States  or  of  this  state,  unless  the  judge  of  the  court  where 
the  judgment  was  rendered  shall  certify  that  such  case  nec- 
essarily involves  the  decision  of  some  question  or  point  of 
law  of  such  doubt  and  difficulty  as  to  require  the  decision 
of  the  supreme  court.    Manifestly,  the  only  chijnge  thus 
made  in  the  former  statute  on  the  subject  of  appeals,  was 
that  requiring  a  certificate  of  the  trial  judge  in  certain  cases, 
submitting  for  decision  only  doubtful  and  difficult  questions 
of  law.    A  judgment  for  costs  only  was  left  appealable  the 
same  as  before,  subject  to  the  requirement  regarding  the 
certificate  and  limiting  the  jurisdiction  of  the  court  to  a  con- 
sideration of  doubtful  and  difficult  questions  of  law  stated 
therein.     So  the  result  is  that  we  must  hold  that  the  court 
has  jurisdiction  of  this  appeal,  though  the  only  question  of 
law  involved  pertains  to  who  is  entitled  to  costs. 
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The  action  is  one  on  contract.  That  is  a  fact  certified  by 
the  trial  judge  and  rightly  so,  though,  in  any  event,  the 
statement  to  that  effect  in  the  certificate  is  binding  for  the 
purposes  of  this  appeal.  Subd.  6,  sec.  2918,  S.  &  B.  Ann. 
Stats.,  plainly  provides  that  plaintiff  shall  be  entitled  to 
costs  in  any  action  on  contract  where  the  sum  recovered  hy 
him  shall  he  $100  or  more.  So  plaintiff  here  was  not  en- 
titled to  costs,  because  the  sum  recovered  by  him  was  too 
small,  though  this  action  is  one  mentioned  in  such  section, 
within  the  meaning  of  sec.  2920,  which  provides  that  the  de- 
fendant shall  be  entitled  to  costs  in  all  actions  mentioned  in 
sec.  2918,  where  plaintiff  is  not  entitled  thereto,  under  such 
section.  It  follows  necessarily  that  appellant  is  entitled  to 
costs;  that  the  trial  court  decided  wrong  on  that  point;  and 
that  the  question  submitted  must  be  answered  in  the  atUrm- 
ative. 

By  the  Cov/rt, —  The  question  of  law  submitted  by  the  trial 
court  is  answered  in  the  affirmative,  the  judgment  reversed 
so  far  as  it  denied  costs  to  defendant,  and  the  cause  remanded 
with  directions  to  allow  costs  to  the  defendant,  and  for  far- 
ther  proceedings  according  to  law. 
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AprH  IS  ^  May  S,  1898. 

Municipal  corporations:  Rights  and  powers  outside  ofstate» 

A  city  of  this  state  has  no  power  to  accept  a  privilege,  granted  to  it 
by  the  legislature  of  another  state,  of  constructing  a  highway  over 
territory  belonging  to  such  other  state,  subject  to  liability  for  aU 
damages  caused  by  the  improper  construction  or  want  of  repair 
of  such  highway,  and  therefore  it  cannot  be  held  liable  for  an  in- 
jury caused  by  defects  in  a  highway  so  constructed,  ocourring  o^tr 
side  the  state. 
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Appeal  from  a  judgment  of  the  gircuit  court  for  La  Crosse 
county :  O.  B.  Wyman,  Circuit  Judge.    Reversed. 

Ch.  37,  Laws  of  1889,  authorizes  the  city  of  La  Crosse  to- 
construct  a  bridge  across  the  Mississippi  river  from  soma 
point  in  the  corporate  limits  to  some  point  in  the  county  of 
Houston,  in  the  state  of  Minnesota,  opposite  the  city,  with 
all  necessary  ap'proaches  thereto,  and  to  charge  and  collect 
a  reasonable  rate  of  toll.  By  ch.  325  of  the  Special  Laws 
of  Minnesota  for  the  year  1889,  the  city  of  La  Crosse  was 
authorized  to  construct  and  maintain  a  wagon  road  com- 
mencing at  any  point  on  a  lawful  highway  in  the  said  county 
of  Houston  north  of  the  south  line  of  the  Pine  Creek  road, 
and  extending  thence,  by  the  most  feasible  route,  to  the 
boundary  line  between  Minnesota  and  Wisconsin,  opposite 
the  corporate  limits  of  the  city,  and  to  charge  a  reasonable 
rate  of  toll  for  travelers  thereon.  By  sec.  5  of  said  act  it 
was  als.o  provided  that  the  city  should  be  liable  for  all  dam- 
ages sustained  by  any  person  traveling  upon  said  road  caused 
by  the  improper  construction  of  said  road  or  want  of  reason- 
able diligence  in  keeping  the  same  in  repair.  The  city  ac- 
cepted the  provisions  of  the  act,  and  built  a  road,  with  the 
necessary  bridges,  from  a  point  within  its  corporate  limits 
westward  to  a  point  in  Minnesota,  a  distance  of  about  two 
and  one-half  miles.  The  road  runs  across  the  Mississippi  river 
bottom  lands,  and  is  built  on  a  grade  from  eight  to  sixteen 
feet  above  the  adjoining  land.  At  the  point  where  the  ac- 
cident to  plaintiff  is  alleged  to  have  occurred,  which  is  about 
eighty-five  feet  west  of  the  main  bridge,  the  roadway  is  on 
a  grade  sixteen  feet  above  the  adjoining  land,  twenty  feet 
wide  on  the  top,  with  axlescending  slope  of  about  one  foot 
perpendicular  to  one  and  one-half  feet  horizontal  and  without 
any  rail  or  guard  at  the  sides. 

On  March  23,  1896,  the  plaintiff  and  her  husband  passed 
over  this  road  from  La  Crescent  to  La  Crossly  driving  a 
single  horse  and  buggy.     Upon  their  return,  the  plaintiff 
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was  driving,  seated  on  the  left  side  of  the  buggy.  Near  the 
place  of  the  accident  they  met  two  teams  loaded  with  what 
is  known  as  "Minnesota  fencing."  The  first  team  was 
passed  in  safety,  but,  as  they  met  the  second  team,  the  horse 
shied  at  a  man  wearing  a  fur  overcoat,  walking  immediately 
in  the  rear  of  the  wagon,  cramped  the  buggy  suddenly)  and 
backed  ofF  the  embankment.  In  attempting  to  jump  oat, 
the  plain tifF  was  caught  in  the  buggy  in  some  way,  and  was 
dragged  down  the  embankment  and  injured.  Notice  was 
duly  given  to  the  city,  and  this  action  was  commenced  in 
the  circuit  court  for  La  Crosse  county,  to  recover  damages 
for  the  injury  sustained.  The  place  of  the  accident  is  ad- 
mitted to  have  been  outside  the  corporate  limits  of  the  city, 
and  within  the  boundaries  of  the  state  of  Minnesota.  The 
liability  of  the  city  i^  based  upon  the  manner  in  which  the 
road  was  constructed  and  maintained,  there  being  no  railing 
or  barriers  along  the  sides  thereof. 

The  jury  found  a  verdict  for  plaintiflf  for  $1,000.  From  a 
judgment  entered  thereon,  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Martin  Bergh,  city 
attorney,  and  BleeJcman^  Bloomingdale  cfe  Berg\  of  counsel, 
and  oral  argument  by  F.  H.  Bloomingdale  and  Martin 
BergK, 

For  the  respondent  there  was  a  brief  by  Highee  dk  Bunge^ 
and  oral  argument  by  E,  0,  Highee.  They  contended,  inter 
alia^  that  for  its  negligence  in  respect  to  its  corporate  acts 
and  the  conduct  of  business  from  which  it  derives  profit, 
such  as  gas  works,  waterworks,  docks,  ferries,  and  the  like, 
a  city  is  liable  in  the  same  manner  as  private  persons  or  cor- 
porations. Dillon,  Mun.  Corp.  (3d  ed.),  §964;  15  Am.  <fe 
Eng.  Ency.  of  Law,  1141 ;  Mulcairna  v.  JanesviUe^  67  Wis. 
24;  Wilki?is  V.  Butlandy  25  Am.  &  Eng.  Corp.  Cas.  49;  Welsh 
V,  liutlajid,  56  Yt.  228;  ffill  v.  Boston,  122  Mass.  344;  Mur- 
jphy  V.  Lowell,  124  id.  564;  T/ie  Giovanni  v.  PhUadelphiOj 
59   Fed.  Kep.   303;  Guthrie  v.  Philadelphia^  73   id.  688. 
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"Where  it  enters  into  private  business  it  assumes  all  the  re- 
sponsibilities that  attach  to  individuals  in  like  circumstances. 
Western  S.  F.  Soo.  v.  Philadelphia^  31  Pa.  St.  176 ;  City 
Vouncil  of  Augusta  v.  Rudeon^  88  6a.  699;  Tlis  F.  G.  La- 
trohe,  28  Fed.  Rep.  378;  Sherlock  v.  AUing^  93  U.  S.  108. 

• 

Bardeen,  J.    From  the  statement  of  the  facts  involved  in 
this  litigation,  it  will  be  observed  that  the  accident  to  plaint- 
iff happened  on  an  embankment,  some  little  distance  west 
of  the  west  end  of  the  bridge  across  the  Mississippi  river, 
outside  of  the  corporate  limits  of  the  city  of  La  Crosae^  and 
beyond  the  limits  of  this  state;  and  it  is  insisted  that  the 
city  of  La  Crosse  built  and  maintained  the  road  in  question 
without  any  charter  or  legislative  authority  from  the  legis- 
lature of  this  state.    It  is  not  claimed  that  the  charter  gives 
the  city  any  authority  or  power  in  the  premises.    The  only 
power  granted  by  the  legislature  is  such  as  is  contained  in 
ch.  37,  Laws  of  1889.    Dillon  on  Municipal  Corporations  (4th 
ed.),  §  89,  says:  "It  is  a  general  and  undisputed  proposition 
of  law  that  a  municipal  corporation  possesses  and  can  exer- 
cise the  following  powers,  and  no  others :  First,  those  granted 
in  express  words;  second,  those  necessarily  or  fairly  implied 
in  or  incident  to  the  powers  expressly  granted ;  third,  those 
essential  to  the  declared  objects  and  purposes  of  the  corpo- 
ration,—  not  simply  convenient,  but  indispensable."    This 
declaration  of  the  law  meets  with  express  approval  in  Tree- 
ter  V.  Sheboygan^  87  Wis.  496.    It  is  also  a  rule  of  law  as 
universal  in  its  application  that  the  agents,  officers,  or  even 
the  city  council,  of  a  municipal  corporation  cannot  bind  the 
corporation   by  the  assumption  of  powers   beyond  those 
granted  by  the  sovereign  authority,  except  within  the  lim- 
itations above  stated.    It  would  seem  like  a  truism  to  state 
that  the  legislature  cannot  grant  authority  to  a  municipal 
corporation  to  assume  obligations  or  to  charge  itself  with 

permanent  duties  to  be  performed  outside  of  the  statelimits.. 
Vou99— 27 
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Sec  ly  art.  IX,  Const.  Wis.,  declares  that  "  the  state  shall 
have  concurrent  jurisdiction  on  all  rivers  and  lakes  border- 
ing on  this  state,  so  far  as  such  rivers  or  lakes  shall  form  a 
common  boundary  to  the  state,  or  any  other  state  or  terri- 
tory now  or  hereafter  to  be  formed  and  to  be  bounded  by 
the  same."  The  boundary  line  between  this  state  and  Min- 
nesota is  the  main  channel  of  the  Mississippi  river.  Const 
art.  II,  sec.  1.  In  the  exercise  of  its  "  concurrent  jurisdic- 
tion" over  the  Mississippi  river,  this  state  saw  fit,  by  ch.  37 
before  mentioned,  to  grant  to  the  city  of  Za  Cros$e  the  right 
to  construct  a  bridge  across  the  river  to  some  point  in  Min- 
nesota with  all  necessary  approaches  thereto.  Admitting 
that  this  authority  was  properly  conferred,  for  the  purposes 
of  this  suit,  the  act  referred  to  did  not  and  could  not  grant 
the  right  to  the  city  to  build  and  maintain  a  highway  two 
and  one-half  miles  long,  on  the  bottom  lands  of  the  river  in 
the  state  of  Minnesota.  There  is  therefore  nothing  in  the 
charter  of  the  defendant  city,  or  in  ch.  37,  giving  it  author- 
ity to  keep  up,  or  making  it  its  duty  to  maintain,  the  high- 
way upon  which  the  plaintiff  was  injured. 

The  question,  then,  recurs,  Had  the  city  the  authority  or 
right  to  accept  the  privilege  granted  it  by  the  state  of  Min- 
nesota? We  have  been  referred  to  no  case,  and  after  care- 
ful search  we  are  unable  to  find  one,  in  which  this  precise 
question  has  been  determined.  Such  a  decision  may  be  in 
the  books,  but  the  industry  of  both  counsel  and  court  has 
been  unavailing  to  find  it.  While  it  may  be  admitted  that 
the  maintenance  of  this  bridge  and  highway  may  be  of  mar 
terial  advantage  to  the  city  and  may  add  largely  to  the  com- 
merce of  its  inhabitants,  it  cannot  be  said  to  be  of  such 
paramount  importance  as  to  require  any  stretch  of  legal 
principles  to  sustain  that  right.  It  is  true  that  municipal 
corporations  are  often  granted  proprietary  or  private  rights, 
which  they  may  exercise  under  the  same  perils  and  obliga- 
tions as  a  private  person;  but  those  rights  can  only  come 
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from  the  source  that  gave  it  corporate  existence.  By  the 
acceptance  and  exercise  of  these  rights,  the  corporation  as- 
sumes the  same  obligations  and  responsibilities,  and  the  same 
duty  to  so  exercise  them  as  not  to  invade  the  rights  of  others, 
as  fall  upon  private  persons.  The  distinction  between  the 
rights  which  the  corporation  possesses  in  its  governmental 
or  public  character,  and  those  which  fall  to  it  in  its  proprie- 
tary or  private  character,  originated  in  the  courts,  to  pro- 
mote justice,  and  has  been  frequently  applied  to  escape 
technical  difficulties,  in  order  to  hold  such  corporations  liable 
to  private  actions.    1  Dillon,  Mun.  Corp.  §  67. 

The  general  doctrine  is  clear  that  such  corporations  can- 
not usually  exercise  their  powers  beyond  their  own  limits. 
The  right  to  exercise  extraterritorial  powers  can  only  arise 
by  express  grant  of  authority,  as  indicated  in  Mayor  v,  Morcm^ 
4A  Mich.  602,  or  by  necessary  implication  from  other  powers 
granted,  as  is  pointed  out  in  Coldwaier  v.  Tucker^  36  Mich. 
474.    And  the  powers  so  exercised  must  be  directly  within 
the  range  of  corporate  purposes.    Considerations  of  local 
policy,  no  doubt,  induced  the  legislature  to  grant  the  city  of 
La  Crosse  the  right  to  build  the  bridge  mentioned.     The 
movers  in  this  enterprise  evidently  appreciated  the  serious 
diflBculties  attending  the  erection  and  management  of  expen- 
sive public  works  situated  partly  in  this  state  and  partly  in 
Minnesota.    It  was  to  remove,  in  some  degree,  these  diffi- 
culties, that  the  legislation  referred  to  was  obtained  from  the 
state  of  Minnesota.    The  corporation  of  La  Crosse  exists  only 
by  the  grace  of  the  legislative  grant  of  this  state.    As  before 
sngg^ed,  it  possesses  no  power  and  can  assume  no  obliga- 
tions except  such  as  may  come  from  the  original  source. 
To  permit  it  to  accept  rights,  and  to  assume  duties,  beyond 
the  power  of  its  creator  to  enforce  or  to  regulate,  would  be 
an  innovation  we  are  not  prepared  to  sanction.     From  the 
very  necessities  of  the  situation,  it  would  have  no  power  to 
regulate  or  protect  its  erections  in  a  foreign  jurisdiction. 
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The  noted  case  of  Bailey  v.  New  YorJc^  3  Hill,  531,  and  New 
York  V.  Bailey^  2  Denio,  433,  illustrates  some  of  the  com- 
plications that  might  arise  in  that  regard.  To  permit  the 
city,  no  matter  how  desirable  it  may  be,  to  expend  its  money, 
and  to  obtain  rights  and  privileges,  beyond  its  own  limits, 
and  bej^ond  the  limits  over  which  its  creator  has  jurisdic- 
tion, would  be  unwise  and  dangerous,  to  say  the  least,  and 
against  public  policy.  Its  acts  in  this  regard  being  ultra 
viresj  the  municipality  cannot  be  held  liable  therefor,  or  for 
failure  to  perform  such  acts,  to  the  injury  of  others.  Tiede- 
man,  Mun.  Corp.  §  338.  And  see  Trester  v.  Sheboygauy  87 
Wis.  496;  Cavanagh  v,  Boston^  139  Mass.  426. 

In  arriving  at  this  conclusion,  we  have  not  overlooked  the 
rule  laid  down  in  the  celebrated  case  of  Bank  of  Augusta  v. 
Earle^  13  Pet.  519,  to  the  effect  that  a  corporation  created 
by  one  sovereignty  may,  by  comity,  do  business,  hold  prop- 
erty, and  sue  in  the  courts  of  other  sovereignties  of  the 
Union,  nor  the  line  of  decisions  that  hold  that  a  city  may 
take  and  hold  the  title  to  property  outside  of  its  corporate 
limits.     In  the  first  instance,  the  rule  must  be  confined  to 
trading  or  commercial  corporations  in  contradistinction  to 
municipal  corporations;  and,  in  the  second  line  of  cases  re- 
ferred to,  the  decisions  are  based  upon  the  rule  that  the  right 
to  own  property  is  not  a  sovereign  right,  and  that  the  title 
to  property  may  vest  in  the  municipality  even  though  it 
may  not  exercise  the  rights  of  sovereignty  over  it.     Lester 
V.  Jackson,  69  Miss.  887;  In  re  New  York,  99  K  Y.  569. 
And  see  McDonogKa  ExWs  v,  Murdoch^  16  How.  367.     We 
therefore  hold  that  the  city  of  Za  Crosse  was  without  au- 
thority, under  its  charter  or  the  law  of  this  state,  to  accept 
privileges  or  assume  duties  and  obligations  to  be  performed 
outside  of  the  limits  and  beyond  the  jurisdiction  of  this  state, 
and,  owing  no  duty  to  the  plaintiff  with  reference  to  this 
highway,  cannot  bo  held  liable  in  this  action. 

The  cases  of  The  Giovanni  v.  Philaddphiay  59  Fed.  Kep. 
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303,  and  Outhrie  v.  Philadelphia^  73  Fed.  Eep.  688,  cited  to 
support  the  plaintiffs  recovery,  are  quite  unlike  the  case  at 
bar.  We  have  no  quarrel  with  the  proposition  that,  when 
a  municipal  corporation  engages  in  things  not  municipal  in 
their  nature,  it  acts  as  an  individual,  and  is  responsible  ac- 
cordingly. In  each  of  these  cases  the  corporation  defendant 
engaged  in  the  performance  of  duties  strictly  within  its 
chartered  powers,  and  the  recovery  against  it  was  based  en- 
tirely on  that  ground. 

There  is  another  feature  of  this  case  that  raises  a  most 
serious  question,  should  the  liability  of  the  city  to  keep  up 
this  highway  be  conceded.  The  road  in  question  was  tw9hty 
feet  in  width  on  the  top,  in  perfect  condition,  and,  so  far  as 
the  evidence  shows,  with  ample  room  for  the  accommoda- 
tion of  the  public,  in  view  of  its  use.  The  only  imperfection 
in  the  highway  is  the  alleged  failure  to  erect  and  maintain 
guards  or  barriers  along  this  embankment.  The  city  is  not 
an  insurer  of  travelers  on  its  streets.  It  is  only  required  to 
keep  its  highways  in  a  reasonably  safe  condition  for  travel. 
Here  the  way  was  broad  and  ample  for  the  passage  of  teams, 
and  it  may  reasonably  be  claimed,  as  a  matter  of  law,  that 
this  highway  met  all  the  conditions  required  in  such  cases. 
That  question,  however,  we  leave  for  future  determination. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  dis- 
miss the  complaint. 


O'Brien,  Respondent,  vs.  The  City  op  La  Okosse,  Appellant.    I"^ 
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Praeiice:  Physical  examination  of  plaintiff  in  action  for  personal  iii- 

juriea:  Discretion, 

1.  In  an  action  for  personal  injuries  the  defendant  has,  in  the  absence 
of  statute,  no  absolute  right  to  have  a  personal  examination  of  the 
injured  party  by  physicians,  but  such  right  rests  in  the  sound  dis- 
cretion of  the  court 
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2l  Where,  in  an  action  for  an  injury  to  the  plaintiff's  bladder,  she,  at 
defendant's  request,  submitted  to  a  physical  examination  by  de- 
fendant's  experts  to  a  certain  'extent,  but  refused  to  permit  the 
introduction  of  a  catheter  on  the  ground  that  it  might  endanger 
her  health,  and  her  physician  testified  that  he  had  objected  be- 
cause it  might  have  that  effect,  fields  that  it  was  not  an  abuse  of 
discretion  to  refuse  to  order  such  further  examination. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county :  O.  B.  Wtman,  Circuit  Judge.    Affirmed. 

The  facts  appear  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Martin  Bergh,  city 
attorney,  and  oral  argument  by  Martin  Bergh  and  F.  H, 
Bloomingddle,     They  contended,  among  other  things,  that 
the  defendant  in  an  action  for  personal  injuries  was  entitle 
to  a  physical  examination  of  the  plaintiff  in  order  to  ascer- 
tain the  exact  nature  of  the  injuries  and  how  long  they  had 
existed.     Trial  courts  might  order  and,  in  their  sound  discre- 
tion, compel  such  examination.     White  v.  Milwaukee  City  R^ 
Co.  61  Wis.  636;  Walsh  v.  Sayre,  62  How.  Pr.  334.    The 
right  of  defendants  to  demapd  and  of  courts  to  compel  such 
examinations  is  recognized  in  many  cases.     Ala.  G.  S.  B. 
Co.  V.  Bill,  90  Ala.  71 ;  Schroeder  v.  C,  R.  L  c&  P.  E.  Co.  47 
Iowa,  375;  Devanha^gh  v.  Devanhagh,  5  Paige,  554;  Anony- 
mous^ 89  Ala.  291,  7  L.  R.  A.  425;  McQuigan  v.  D.^  L.  & 
W.  R.  Co.  14  L.  R.  A.  466,  note ;  Trial  of  Sarah  Baynton^ 
15  IIow.  St.  Tr.  634;  Beg.  v.  Wycherley,  8  C.  &  P.  262,  note; 
2  Bishop,  Marriage  &  Div.  §  590  et  seq.^  and  cases  cited; 
1  Thompson,  Trials,  §§  851,  859;  Hess  v.  L.  8.  c6  M.  S.  B. 
Co.  7  Pa.- Co.  Ct.  Eep.  565;  Sibley  v.  Smith,  46  Ark.  275; 
Bailway  Co.  v.  Dobbins,  60  id.  481;  Miami  c&  M.  T.  P.  Co. 
V.  Baity,  37  Ohio  St.  104;  Bichmond  cfe  D.  B.  Co.  v.  Child- 
ress, 82  Ga.  721;  Graves  v.  Battle  Creek,  95  Mich.  266,  270; 
Langworthy  v.  Green,,  id.  93;  Uaifiehl  v.  St.  P.  cfe  D.  R.  Co. 
33  Minn.  130;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Thul,  29  Kan. 
466,  10  Am.  &  Eng.  E.  Cas.  783;  Sidekum  v.  W.,  Se.  L.  cfe 
P.  B.  Co.  93  Mo.  400.     See,  also,  2  Jones,  Ev.  §§  398,  399. 
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In  some  cases  courts  have  refused  the  examination  on  the 
ground  that  the  application  therefor  was  not  made  at  the 
proper  time,  or  in  a  proper  manner,  or  because  of  objections 
to  the  physicians  who  were  proposed  for  the  work;  and  not 
because  they  did  not  possess  such  power,  and  the  right  to 
exercise  it  in  proper  cases.  St.  Louis  Bridge  Co.  v.  Miller^ 
138  111.  465 ;  Terre  Haute  <&  I.  E.  Co.  v.  Brunker,  128  Ind. 
542 ;  Mo.  Pac.  R.  Co.  v.  Johnson^  72  Tex.  95 ;  Sioux  City  dk 
P.  R.  Co.  V.  Finlaysouy  16  Neb.  578. 

For  the  respondent  there  was  a  brief  by  Higbee  <&  Bunge, 
and  oral  argument  by  E.  C.  Higbee. 

Cassoday,  0.  J.  This  is  an  action  for  a  personal  injury 
sustained  by  reason  of  a  plank  in  an  alleged  defective  side- 
walk suddenly  flying  up  and  striking  plaintiff  across  the  ab- 
domen, and  throwing  her  down  and  permanently  injuring 
her  bladder,  or  muscles  connected  with  her  bladder.  Issue 
being  joined  and  trial  had,  the  jury  returned  a  verdict  in 
favor  of  the  plaintiff  and  assessed  her  damages  at  $500. 
From  the  judgment  entered  thereon  the  defendant  brings 
this  appeal. 

There  is  plenty  of  evidence  to  support  the  verdict.  The 
principal  contention  is  that  it  was  error  for  the  court  not  to 
<5orQpel  the  plaintiff  to  submit  to  further  examination  by 
physicians  on  the  part  of  the  defendant,  to  ascertain  the  exact 
nature  of  her  injuries,  and  how  long  they  had  existed.  When 
the  first  medical  witness  on  behalf  of  the  plaintiff  was 
sworn,  the  defendant  asked  that,  before  he  should  be  exam- 
ined, the  defendant's  experts  should  be  allowed  to  make  a 
personal  examination  of  such  injuries.  It  was  then  agreed, 
without  any  objection  being  made,  that  an  arrangement 
would  be  made  for  such  examination  after  the  evening  ad- 
journment of  the  court.  It  appears  that  a  full  and  complete 
examination  was  had  by  the  defendant's  physicians  before 
the  opening  of  the  court  the  next  morning,  except  that  the 
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plaintiff,  under  the  advice  of  her  physicians,  refused  to  pei> 
init  the  introduction  of  a  catheter  into  her  bladder,  for  the 
reason  that  it  would  endanger  her  health. 

After  the  defense  had  sworn  and  examined  four  witnesses, 
the  defendant  asked  for  an  order  oorapelling  the  plaintiff  to 
submit  to  an  examination  bv  instruments,  to  determine  the 
condition  of  her  bladder.  A  statement  having  been  made 
as  to  the  examination  which  had  in  fact  been  made,  the  court 
stated  that,  while  the  court  had  power  to  order  an  examina- 
tion, it  had  no  power  to  determine  the  extent  of  such  exam- 
ination. No  exception  was  made  to  such  ruling.  The  de- 
fendant's physicians  testified  to  the  effect  that  their  object 
was  to  withdraw  all  the  urine  from  the  bladder;  that,  in  a 
healthy  bladder,  it  was  safe  to  do  so ;  that  there  were  con- 
ditions of  the  bladder  where  it  was  absolutely  dangerous  to 
withdraw  all  the  urine  therefrom  at  one  time,  and  by  so 
doing  the  walls  of  the  bladder  were  certain  to  come  together 
and  excite  inflammation;  that  a  coming  in  contact  with  the 
urine  in  the  bladder  would  produce  decomposition,  and  the 
decomposition  had  the  effect  of  producing  oystitisy  a  cause 
that  was  very  frequent.  The  plaintiff's  physician  testified 
to  the  effect  that  he  objected  to  the  introduction  of  a  cath- 
eter because  he  did  not  consider  it  prudent;  that  cystitis 
(inflammation  of  the  bladder)  was  liable  to  follow.  After 
the  defendant  rested  its  case,  and  the  plaintiff's  rebutting 
testimony  had  been  put  in,  the  defendant  renewed  its  motion 
for  an  order  that  the  plaintiff  be  compelled  to  submit  to  such 
further  examination,  which  request  was  denied  by  the  court, 
and  the  defendant  excepted ;  and  this  is  the  only  exception 
in  the  record  on  that  subject. 

Was  such  refusal  error?  This  court  has  held  that  "in  an 
action  for  personal  injuries,  the  court  may,  in  a  proper  case, 
at  the  trial,  direct  the  plaintiff  to  submit  to  a  personal  ex- 
amination by  physicians  on  behalf  of  the  defendant."  Whit^ 
V.  Milwaukee  City  R.  Co.  61  Wis.  537.    It  seems  that  courts 
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differ  widely  as  to  the  absolute  right  to  such  personal  ex- 
amination, in  the  absence  of  statute,  by  physicians  or  experts 
of  the  opposite  party.  Some  courts  deny  the  right  altogether. 
Some  hold  that  an  absolute  right  to  such  examination  exists 
at  common  law.  Such  differences  of  opinions  may  be  ac- 
counted for  in  part  by  the  difference  in  the  circumstances 
under  which  such  examinations  were  requested.  The  better 
opinion,  in  our  judgment,  makes  the  right,  in  the  absence 
of  statute,  to  rest  in  *the  sound  discretion  of  the  trial  court. 
Ala,  G.  S.  R.  Co,  v.  mil,  90  Ala.  71,  9  L.  E.  A.  442;  Shep- 
ard  V.  M.  P,  R.  Co.  85  Mo.  ^^^\  Sidekum  v.  IF.,  St.  L.  cfe 
P.  R.  Co.  93  Mo.  400 ;  Otoens  v.  K.  (7.,  St.  J.  &  C  B.  R. 
Co.  95  Mo.  169 ;  Railway  Co.  v.  Dolibins,  60  Ark.  485,  486 ; 
Richmond  <&  D.  R.  Co.  v.  Childress,  82  Ga.  719 ;  Graves  v. 
Battle  CreeJc,  95  Mich.  266;  Strudgeon  v.  Sand  Beach,  107 
Mich.  496;  Hatfield  v.  St.  P.  <&  D.  R.  Co.  33  Minn.  130; 
Atchison,  T.  cfe  S.  F.  R.  Co.  v.  Thul,  29  Kan.  466;  Terre 
Haute  i&  I.  R.  Co.  v.  BrunTcer,  128  Ind.  542;  Chadron  v. 
Glover,  43  Neb.  733.  In  some  of  these  cases  the  application 
was  refused  because  not  made  in  time  to  avoid  the  interrup- 
tion of  the  ordinary  course  of  the  trial. 

In  the  case  at  bar  there  was  no  abuse  of  discretion.  On 
the  contrary,  it  would  have  been  an  abuse  of  discretion  to 
force  the  plaintiff  to  submit  to  such  an  experiment  with  in- 
struments, under  the  circumstances  stated. 

There  is  no  reversible  error  in  the  record. 

JBy  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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111 —  Darling  and  others,  Eespondents,  vs.  Nbumkistee,  imp.,  Ap- 
pellant. 

April  IS — May  S,  1898. 
Meehanic^a  lien:  Homestead:  Practice  om  to  findings, 

1.  In  an  action  to  enforce  the  mechanic's  lien  given  by  sea  8814  R.  Sw 

1873,  upon  forty  acres  of  land  according^  government  subdivis- 
ion, on  account  of  buildings  erected  on  the  south  part  thereof,  the 
defendant  cannot  claim  that,  because  his  dwelling  and  buildings 
constituting  his  homestead  are  situated  on  the  north  part  of  said 
forty-acre  tract,  the  court  shaU  carve  out  a  forty  acres  different 
from  the  government  subdivision,  composed  in  part  of  the  land  on 
which  the  buildings  are  situated,  to  be  subject  to  the  lien. 

2.  A  party  who  desires  a  particular  finding  to  be  made  by  the  court 

should  call  its  attention  thereto,  and  if  he  fails  to  do  so  and  the 
findings  actually  made  are  correct  and  no  different  ones  are  re- 
quired by  law,  he  can  take  no  advantage  of  the  neglect  of  the 
court  to  make  such  finding. 

Appeal  from  a  judgment  of  the  circuit  court  for  La 
Crosse  county  •  O.  B.  Wyman,  Circuit  Judge.    Affirmed. 

This  is  an  action  to  foreclose  mechanics'  liens  upon  forty 
acres  of  land  outside  of  the  city  limits  of  the  city  of  La  Crosse. 
The  facts  were  that  the  defendant  Neumeister  owned  the 
forty  acres  of  land  in  question  in  1894,  being  the  S.  W.  i  of 
the  N  W.  i  of  section  15,  his  dwelling  house  and  barn  being 
in  the  north  part  of  the  forty.  He  also  owned  two  forties  of 
land  immediately  south  of  the  forty  in  question,  being  the 
N.  W.  i  of  the  S.  W.  i  and  the  S.  W.  i  of  the  S.  W.  i.  In 
1894  he  built  a  race  track,  with  the  necessary  grand  stand 
and  stalls  tor  horses,  upon  these  three  forties.  The  princi- 
pal part  of  the  track  and  buildings  lay  upon  the  N.  W.  J  of 
the  S.  W,  J,  or  the  middle  forty,  but  a  part  of  the  track  ex- 
tended over  into  the  S.  W.  i  of  the  N.  W.  i  (being  the  forty 
upon  which  a  lien  is  claimed  in  this  action),  and  133  of  the 
stalls  for  horses  were  built  upon  this  last-named  forty.  These 
stalls  were  in  a  continuous  line  of  sheds,  and  the  line  ran 
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over  onto  the  middle  forty,  where  there  were  twelve  more 
stalls,  making  145  in  all,  but  they  were  built  under  a  con- 
tract for  a  certain  sum  for  each  stall.  That  part  of  the 
race  track  and  stalls  which  extends  over  onto  the  S.  W.  i  of 
the  N.  W.  i,  which  is  the  north  forty,  covers  the  south 
22.74  acres  of  said  forty.  The  liens  in  question  here  are 
liens  claimed  upon  the  last-named  forty  for  the  building  of 
the  133  stalls  aforesaid.  The  defendant's  only  contention 
is  that  he  had  selected  the  north  17.26  acres  of  this  forty, 
with  other  adjoining  lands  owned  by  him,  as  his  homestead, 
and  that  the  court  should  have  carved  out  a  forty-acre  tract 
of  land  to  be  subjected  to  the  liens,  including  the  south  22.74 
acres  only  of  the  S.  W.  i  of  the  N".  W.  J,  and  should  not 
have  subjected  the  north  17.26  acres  to  the  liens,  because  it 
was  a  part  of  his  homestead,  or  at  least  should  have  ordered 
the  south  22.74  acres  to  be  first  sold.  No  findings  to  this 
effect  were  requested  before  judgment.  The  court  found 
the  amount  of  the  various  lien  claims,  together  with  the 
other  necessary  findings  in  lien  actions,  and  found  that  the 
stalls  were  built  upon  the  S.  W.  J  of  the  N.  W  J  aforesaid, 
and  rendered  the  usual  judgment  of  lien  upon  the  whole 
forty,  and  the  defendant  Neumeister  appealed. 

For  the  appellant  there  was  a  brief  by  Bleekman^  Bloom- 
ingdale  cfe  Bergh^  and  oral  argument  by  A.  E,  Bleehm.an 
and  F.  H.  Bloomingdale,  They  argued  that  the  defendant's  ' 
homestead  should  have  been  excepted  from  the  lien.  It  is 
not  subject  to  a  lien,  as  here  claimed,  for  materials  furnished. 
S.  &  B.  Ann.  Stats,  sec.  2983.  The  statute  does  not  confine 
liens  to  government  subdivisions. 

For  the  respondents  there  was  a  brief  by  lliglee  <&  Bunge, 
attorneys,  and  Loaey  c&  Woodward,  of  counsel,  and  oral  argu- 
ment by  K  G.  Highee. 

WiNSLOw,  J.  We  discover  no  ground  for  reversal  in  this 
case.  A  homestead  is  distinctly  made  subject  to  sale  for 
mechanics'  liens  thereon  by  the  statute  (R.  S.  1878,  sec.  2983). 
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A  mechanic's  lien  is  given  upon  forty  acres  of  land  upon 
which  the  building  is  built  or  work  done  if  not  within  a  city 
or  incorporated  village.  E.  S.  1878,  sec.  3314.  The  build- 
ings on  account  of  which  these  liens  were  claimed  were  ad- 
mitted to  have  been  built  upon  the  identical  forty  acres  upon 
which  the  court  adjudged  a  lien.  Therefore  the  judgment 
seems  to  be  strictly  within  the  statute.  The  claim  for  lien 
must  specifically  describe  the  land  affected  thereby  (R.  S. 
1878,  sec.  3320);  and  it  is  diflBcult  to  see  how  the  plaintiffs 
right  to  a  lien  can  be  cut  down  by  the  court  when  he  has 
simply  claimed  a  lien  upon  forty  acres  of  land  upon  which 
the  buildings  are  located.  Even  if  the  court  could,  upon  equi- 
table considerations,  order  the  north  part  of  the  forty  con- 
taining the  defendant's  house  and  barns  to  be  sold  last,  or 
exempt  it  from  sale  entirely,  and  carve  out  another  forty 
acres,  not  according  to  government  subdivisions,  but  com- 
posed of  the  south  22.74  acres  of  the  forty  in  question,  and 
the  north  17.26  of  the  adjoining  forty  on  the  south,  there  are 
no  such  considerations  in  this  case.  On  the  contrary,  the 
evidence  shows  that  the  middle  forty  is  heavily  incumbered 
with  mortgages,  which  are  prior  liens,  and  the  probability  is 
that  the  lien  claimants  could  realize  little  or  nothing  from 
its  sale. 

Moreover,  the  defendant  never  requested  findings  as  to 
the  homestead  until  after  judgment  had  been  signed,  and 
then  filed  a  paper  containing  exceptions  to  certain  findings 
and  requests  to  find  as  to  the  alleged  homestead.  These  re- 
quests seem  never  to  have  been  brought  to  the  attention  of 
the  court.  The  rule  is  well  settled  that,  if  a  particular  find- 
ing is  desired,  the  party  must  call  the  attention  of  the  court 
to  the  fact  on  which  he  desires  a  finding;  and  if  he  does  not, 
and  the  findings  actually. made  are* correct,  and  no  diflferent 
findings  are  required  as  matter  of  law,  then  no  advantage 
can  be  taken  of  the  neglect  of  the  court.  Weteler  v.  Buffyy 
78  Wis.  170. 

By  the  Court. —  Judgment  affirmed. 
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Jones  and  others,  Appellants,  vs.  Rice  and  others,  Respond- 
ents. 

April  IS — May  S,  1898. 

Deed:  Evide:xe  of  mental  capacity  to  execute. 

In  an  action  to  set  aside  a  deed  executed  by  a  person  since  deceased, 
on  the  ground  that  he  was  mentaUy  incompetent  when  he  exe- 
cuted it,  the  testimony  of  intelligent  and  disinterested  witnesses, 
who  had  known  him  for  a  long  time,  that  he  seemed  intelligent 
and  reasonable  at  that  time,  and  that  they  noticed  nothing  wrong 
with  him,  Tield  sufficient  to  sustain  a  finding  that  he  was  mentally 
competent  at  the  time  he  executed  the  deed,  notwithstanding 
there  was  evidence  that  the  year  before  its  execution,  having  be- 
come despondent  from  business  reverses,  he  attempted  suicide, 
and  that  subsequent  to  his  wife's  death,  six  years  thereafter,  he 
appeared  deranged  and  was  committed  to  an  insane  asylum,  where 
he  died. 

Appeal  from  a  judgment  of  the  circuit  court  for  Trem- 
pealeau county :  O.  B.  Wyman,  Circuit  Judge.    Affirmed, 

The  complaint  in  this  action  alleges  that  on  the  19th  day 
of  January,  1881,  and  for  a  long  time  subsequent  thereto, 
and  until  the  time  of  his  death,  one  John  Rice  was  the  owner 
in  fee  simple  of  160  acres  of  land  described  therein,  and  that 
he  died  intestate  on  the  26th  of  January,  1895,  leaving 
Rowena  E.  JoneSy  Mary  E.  Jonea^  Delilah  Jones^  Martha  A, 
Ensign,  and  Sarah  J.  Lampman  his  heirs  at  law;  that  W.  C. 
Rice  died  intestate  April  14,  1892;  that  Eugenia  C.  Bice 
is  his  widow,  and  the  defendants  Ada  M,  Rice,  Lulu  R. 
Rice,  and  Newell  Rice  are  his  children  and  sole  heirs  at  law. 
It  alleges  the  administration  of  the  estate  of  said  W.  C.  Rice 
in  the  county  court  of  Trempealeau  county.  It  is  further 
alleged  that  on  January  20,  1881,  and  for  a  long  time  prior 
thereto,  and  at  all  the  times  thereafter  until  the  time  of  his 
death,  said  John  Rice  was  insane,  incompetent,  and  unfit  to 
carry  on  his  business,  or  to  take  charge  of  his  afifairs  or 
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property,  and  was  unable,  because  of  such  insanity,  to  un- 
derstand the  nature  and  effect  of  a  deed,  and  incompetent 
to  understand  or  make  any  contract  of  any  kind  or  descrip- 
tion; that  on  January  20, 1881,  and  for  a  long  time  prior 
and  subsequent  thereto,  said  John  Bice  lived  in  the  same 
house  with  the  said  W.  C.  Eice,  and  was  at  all  times  under 
his  influence  and  subject  to  his  control;  and  that  on  said 
20th  day  of  January,  1881,  said  W.  0.  Ricfe,  well  knowing 
that  said  John  Bice  was  insane  and  incapable  of  entering 
into  a  contract,  and  for  the  purpose  of  defrauding  and  cheat- 
ing said  John  Bice  out  of  his  property  described  in  said 
complaint,  wrongfully  and  fraudulently  induced  him,  while 
so  insane,  to  execute  and  deliver  to  him  (said  W.  C.  Eice)  a 
certain  instrument,  purporting  to  be,  and  which  was  in  form, 
a  warranty  deed,  conveying  the  land  thereinbefore  described 
from  said  John  Bice  to  said  W.  0.  Rice.  Judgment  was 
prayed  that  the  deed  in  said  complaint  mentioned,  made  by 
said  John  Bice  to  said  W.  C.  Bice,  be  declared  wholly  void 
and  of  no  effect.  Another  cause  of  action  was  embraced  in 
the  complaint,  but  by  amendment  before  the  trial  it  was 
abandoned  and  stricken  out. 

The  defendants,  by  their  amended  answer,  denied  each 
and  every  allegation  of  the  plaintiffs'  complaint,  except  as 
expressly  admitted  or  specifically  set  forth,  and  admitted 
that  on  the  19th  of  January,  1881,  and  for  a  long  time  prior 
thereto,  John  Bice  was  the  owner  of  the  N.  E.  i  of  section 
23,  town  24,  range  9  W.,  but  denied  that  the  said  John  Hice 
was  the  owner  of  said  lands,  or  any  part  thereof,  after  Jan< 
uary  19,  1881.  They  admitted  that  said  John  Bice  died  in- 
testate December  25, 1894,  and  left  surviving  him,  as  his  heirs 
at  law,  Howena  E.  Jones^  Delilah  Jones^  Mary  E.  JoneSj 
Martha  A,  Ensign^  and  Sarah  J.  Lampman;  that  W.  C.  Eice 
died  intestate  April  14,  1892,  leaving  his  vfiAow^  Eugenia  CI 
JRice^  and,  as  his  heirs  at  law,  three  minor  children,  defend* 
ants  in  this  action,  to  w\%  Ada  M.  Bice^  Lulu  R.  Rice^  and 
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N'ewell  Bice.  And  it  was  alleged  that  on  the  19th  day  of 
January,  1881,  said  John  Eice  and  Cynthia  Kice,  his  wife^ 
for  a  valuable  consideration,  executed  and  delivered  to  said 
W.  C.  Rice  a  good  and  sufficient  deed  of  conveyance,  wherein 
and  whereby  they  sold  and  conveyed  to  said  W.  C.  Eice  said 
K  E.  i  of  said  section  23,  town  24,  range  9,  mentioned  in 
the  plaintiffs'  complaint,  and  that  W.  C.  Eice  then  and 
thereby  became  the  owner  thereof  in  fee  simple,  and  so  re- 
mained up  to  the  time  of  his  death. 

For  a  further  defense  the  defendants  alleged  that  tho 
plaintiffs  are  estopped  and  ought  not  to  be  allowed  to  say 
that  the  deed  executed  and  delivered  by  the  said  John  Eice 
and  wife  to  W.  0.  Eice,  January  19,  1881,  was  obtained  by 
fraud  on  the  part  of  W.  0.  Eice,  or  that  it  was  without  con- 
sideration, or  that  said  John  Eice  was  insane  at  the  time  of 
executing  said  deed,  because  they  say,  upon  information  and 
belief,  that  the  plaintiffs  herein,  and  each  of  them,  had  full 
knowledge  of  all  the  facts  and  circumstances  concerning 
said  transaction,  and  took  part  and  assisted  in  the  execution 
and  delivery  of  said  deed,  and  had  never,  until  the  com- 
mencement of  this  action,  taken  any  step  to  have  said  con- 
veyance set  aside;  that  the  actual  consideration  for  said  deed 
of  January  19,  1881,  was  that  the  said  W.  0.  Eice,  grantee 
therein,  was  to  assume  and  pay  a  certain  real-estate  mort- 
age of  $800  upon  the  land  conveyed  by  said  deed,  and  that 
he  was  to  assume  and  pay  the  outstanding  indebtedness  of 
the  said  John  Eice,  grantor  therein,  and  to  support  the  said 
John  Eice  and  wife,  Cynthia,  during  the  lifetime  of  each, 
and  upon  their  death  was  to  pay  their  burial  expenses;  that 
the  said  W.  C.  Eice,  and  his  heirs  and  assigns,  had  per- 
formed each  and  every  obligation  on  their  part  to  be  per- 
formed as  the  consideration  for  said  deed  of  conveyance; 
and  that  the  said  John  Eice,  his  heirs  and  assigns,  received, 
accepted,  and  ever  since  had  retained,  said  consideration,  and 
the  plaintiffs  herein,  and  each  of  them,  had  at  all  times  since 
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the  execution  of  said  deed,  both  by  words  and  conduct,  rec- 
ognized the  validity  thereof,  and  insisted  upon  the  full  pay- 
ment of  the  consideration  therefor  by  the  said  "William  C. 
liice  and  his  heirs  to  the  said  John  Bice  and  his  heirs. 
Wherefore  they  demanded  judgment  that  the  complaint  be 
dismissed. 

At  the  close  of  the  evidence  the  court  found  that  on  the 
19th  day  of  January,  1881,  John  Eice  was  the  owner  in  fee 
simple  of  the  quarter  section  of  land  in  question,  and  that 
William  C.  Eice  was  his  son,  and  that  the  latter  died  April 
14,  1892,  leaving  his  widow,  Eugenia  G.  Hicej  and  three 
minor  children,  namely,  Ada  M.  JSice^  Zulu  H,  Hice,  and 
Newell  Hicey  the  defendants  in  this  action,  and  that  said 
John  Eice  died  December  25, 1894,  and  left  surviving  him,  as 
his  heirs  at  law,  five  daughters,  being  the  plaintiffs  in  this 
action,  and  the  widow  and  children  of  his  deceased  son, 
William  C.  Eice,  above  named;  that  on  the  19th  of  January, 
1881,  said  John  Eice  and  Cynthia  Eice,  his  wife,  sold  said 
lands  to  William  C.  Eice,  and  executed  and  delivered  to 
him  a  warranty  deed  thereof,  and  that  they  were  then  of 
the  reasonable  value  of  $2,000,  and  incumbered  by  a  mort- 
gage of  $800  given  by  John  Eice,  and  as  payment  for  said 
lands  said  William  0.  Eice  assumed  and  agreed  to  pay  said 
mortgage,  and  to  pay  the  debts  of  John  Eice,  and  to  sup- 
port him  and  his  wife,  Cynthia,  during  the  remainder  of 
their  lives;  that  William  C.  Eice  went  into  the  actual  pos- 
session of  said  lands  under  said  deed,  and  continued  to  oc- 
cupy and  control  the  same  during  his  lifetime,  and  that  since 
his  death  his  said  widow  and  three  children  had  lived  npon 
and  occupied  said  lands  as  the  heirs  at  law  of  said  grantee; 
that  at  the  time  of  the  execution  of  the  said  deed  the  plaint- 
iffs were  each  over  twenty-one  years  of  age,  and  married, 
except  the  plaintiff  Bowena  Jones^  who  was  twenty  years  of 
age  and  unmarried;  that  the  said  William  C.  Eice  was  then 
twenty-nine  years  of  age,  and  up  to  that  date  had  always 
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lived  at  home  with  his  parents;  that  the  deed  in  question 
was  signed  by  Cynthia  Kice,  wife  of  John  Kice,  and  that 
she  was  then  a  strong,  healthy  woman,  and  fully  understood 
the  nature  of  the  contract,  and  that  the  plaintiff  Rowena 
Joixes  signed  said  deed  as  a  witness,  and  that  none  of  the 
parties  interested  objected  to  said  conveyance  after  they 
knew  of  its  execution ;  that  said  William  C.  Eice  assumed 
and  paid  said  mortgage,  and  paid  the  debts  of  said  John 
Bice,  and  supported  and  maintained  said  Cynthia  Bice  to 
the  time  of  her  death,  which  occurred  about  September  3, 
1887,  and  supported  and  maintained  the  said  John  Bice  to 
the  time  of  his  death,  except  what  aid  he  received  in  the 
asylum;  that  said  John  Bice  was  of  a  retiring  disposition, 
and  at  times  despondent,  and  on  or  about  the  9th  day  of 
October,  1880,  he  attempted  to  commit  suicide;  that  after 
the  death  of  his  said  wife,  Cynthia,  the  said  John  Bice  ap- 
peared to  be  deranged,  and  about  the  month  of  November, 
1887,  was  committed  to  the  asylum  for  the  insane,  where  he 
remained  until  the  time  of  his  death ;  that  although  the  said 
John  Bice  was  at  times  despondent,  yet  at  the  time  he  sold 
said  lands  and  executed  the  deed  in  question  to.  William  C. 
Kice  he  was  sane  and  mentally  competent,  and  that  he  had 
the  mental  ability  to  exercise  reasonable  judgment  in  regard 
to  the  matter,  and  he  knew  and  fully  comprehended  the 
nature  and  effect  of  the  transaction ;  that  no  fraud,  duress, 
or  undue  influence  was  practiced  by  said  William  C.  Bice, 
nor  by  any  one  for  him,  to  procure  the  execution  of  said 
deed,  but  that  in  the  sale  of  said  lands  and  in  the  execution 
of  said  deed  the  said  John  Bice  acted  understandingly,  and 
of  his  own  free  will. 

As  conclusions  of  law,  it  was  found  that  the  deed  in  ques- 
tion was  a  valid  conveyance  of  said  lands  from  John  Bice  to 
William  C.  Bice,  and  that  the  defendants  were  entitled  to 

judgment  against  the  plaintiffs  for  their  costs  and  disburse- 
VOL.  99  —  28 
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ments  in  the  action ;  and  judgment  was  rendered  thereon  in 
favor  of  the  defendants,  and  for  costs. 

In  the  brief  for  appellants,  it  is  stated  that  the  principal 
point  on  which  they  rely  to  reverse  the  judgment  is  that  the 
findings  of  the  circuit  court  are  not  sustained  by  the  evidence; 
and  this  is  followed  by  the  further  statement  that  there  is 
but  one  question  of  fact  that  is  really  disputed,  and  that  is 
whether  or  not  John  Eice  at  the  time  he  executed  the  deed 
in  question  was  in  a  condition  of  mind  so  that  he  could  exe- 
cute a  valid  conveyance.  It  was  conceded  that  there  was 
no  substantial  dispute  in  regard  to  any  of  the  other  facts  in 
the  case. 

For  the  appellants  there  was  a  brief  by  E.  B.  c&  R.  E. 
Bundy^  and  oral  argument  by  E,  B,  Bwndy.  They  argued, 
among  other  things,  that  there  was  evidence  of  facts  sufficient 
to  throw  upon  the  defendants  the  burden  of  showing  that 
the  transaction  was  fair,  which  they  had  failed  to  do.  When 
an  old,  infirm,  and  sick  man  gives  all  that  he  has  to  one  of 
bis  children,  disinheriting  the  rest,  the  one  getting  the  prop- 
erty should  not  complain  if  called  upon  to  show  how  and 
why  it  was  so  done.  Davis  v.  Dean^  66  Wis.  100;  27  Am. 
&  Eng.  Ency.  of  Law,  489;  Giles  v.  Eodge^  74  Wis.  360. 

For  the  respondents  there  was  a  brief  by  CI  TT.  OUmxin 
and  S,  O.  Cfilman^  and  oral  argument  by  S.  O.  Oilman. 

PiNNBT,  J.  The  only  question  presented  on  this  appeal  is 
the  single  disputed  question  of  fact,  whether  at  the  time  of 
the  execution  and  delivery  of  the  deed  of  the  premises  in 
dispute  by  John  Eice  and  wife  to  his  son,  William  C.  Rice, 
on  or  about  January  19,  1881,  said  John  Eice  was  sane  and 
mentally  competent  to  execute  and  deliver  the  same.  The 
plaintiffs  alleged  in  their  complaint  that  at  the  time  the  said 
John  Rice  was  insane,  and  incompetent  to  make  any  con- 
tract, or  to  understand  the  nature  and  effect  of  a  deed,  and 
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incompetent  and  unable,  by  reason  of  want  of  competent 
understanding,  to  enter  into  or  make  a  contract  of  any  kind 
or  description  whatever,  and  that  upon  the  death  of  said 
John  Rice,  intestate,  January  26,  1895^  the  premises  de- 
scribed in  said  deed  descended  to  the  plaintiffs,  as  his  heirs 
at  law.    The  action  was  commenced  September  7,  1896. 
Whether  John  Rice  was  competent  to  execute  and  deliver 
the  deed  in  question  at  the  time  named  was  a  point  to  which 
very  considerable  evidence  was  directed,  which  upon  ex- 
amination falls  far  short  of  showing  that  at  the  time  in 
question  he  was  incompetent  to  execute  and  deliver  the 
deed  of  the  lands  in  dispute  to  his  son,  W.  C.  Rice,  or  that 
he  was  then  insane,  or  incompetent  to  make  and  execute  a 
valid  deed  of  conveyance  of  real  estate.    The  trial  judge 
heard  the  evidence  of  the  witnesses  examined  on  this  ques- 
tion, and  had  the  means  of  arriving  at  a  correct  judgment 
thereon,  which  we  do  not  possess.    There  is  evidence,  which 
the  trial  judge  seems  to  have  regarded  as  entirely  credible 
and  satisfactory,  to  show,  not  only  the  mental  competency 
of  John  Rice,  but  that  the  deed  was  made  with  due  delibera- 
tion, and  for  an  adequate  consideration  paid  and  agreed  to 
be  paid  by  W.  0.  Rice,  and  received  and  enjoyed  by  John 
Rice  in  his  lifetime,  and  that  no  objection  or  question  was 
made  by  him  in  his  lifetime  in  respect  thereto,  or  by  his 
heirs  since  his  death,  until  about  the  time  this  action  was 
commenced.     In  view  of  the  evidence  contained  in  the  rec- 
ord, and  the  facts  found  by  the  trial  court  upon  what  ap- 
pears to  be  sufficient  evidence,  we  feel  compelled  to  hold 
that  the  plaintiffs  have  failed  to  make  out  a  case  entitling 
thenn  to  any  relief. 

The  burden  of  proof  was  on  the  plaintiffs,  and  we  think, 
from  an  examination  of  the  evidence,  that  the  plaintiffs  failed 
to  satisfactorily  establish  the  ground  upon  which  they  based 
their  claim  to  relief.  "Witnesses,  apparently  intelligent  and 
disinterested,  who  had  known  John  Rice  for  a  long  time,  tes- 
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tified  that  he  seemed  intelligent  and  reasonable,  and  that  they 
did  not  notice  anything  wrong  with  him  mentally.  The  evi- 
dence tends  to  show  that  he  had  been  unsacccssful  in  busi- 
ness transactions,  and  had  failed  to  account  for  and  pay  over 
the  moneys  he  had  received  as  town  treasurer  of  the  town 
in  which  he  resided.  In  general,  the  evidence  is  to  the  effect 
that  he  had  been  unfortunate  in  business  affairs,  and  had 
become  quite  despondent,  and  that  October  9, 1880,  he  a^ 
tempted  to  commit  suicide;  that  his  wife  died  about  Sep- 
tember 3, 1887,  and  thereafter  he  appeared  to  be  deranged, 
and  subsequently,  in  the  month  of  November  in  that  year, 
he  was  committed  to  the  asylum  for  the  insane,  where  he 
remained  until  the  time  of  his  death,  which  occurred  Decem- 
ber 25, 1894.  The  fact  that  John  Eioe  worried  over  the 
unfortunate  condition  of  his  affairs,  and  that  he  attempted 
to  commit  suicide,  as  against  the  evidence  in  the  record,  is 
wholly  insufficient  to  show  that  at  the  time  he  executed  and 
delivered  the  deed  to  his  son,  W.  C.  Eice,  he  was  insane,  or 
mentally  incompetent  to  execute  and  deliver  said  deed.  Vari- 
ous matters  were  given  in  evidence,  having  a  bearing  on  that 
question  more  or  less  direct  or  remote;  but  it  is  not  material 
to  extend  this  opinion  by  a  lengthy  statement  or  review  of 
the  evidence,  which  cannot,  in  any  view  of  it,  serve  any  use- 
ful purpose. 

We  think  that  the  trial  court  arrived  at  a  correct  conclu- 
sion on  the  question,  and  this  conclusion  requires  the  affirm- 
ance of  the  judgment  of  the  circuit  court. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Mechanic's  lien:  Lien  of  subcontractor:  Jury  trial:  SpecicH  verdict:  Bur- 
den of  proof, 

1.  The  statutory  right  to  a  jury  trial  in  an  action  to  enforce  a  me- 

chanic's or  materialman's  lien,  under  sec.  8323,  R,  S.  1878,  is  con« 
ditional  upon  a  demand  being  made  therefor  at  or  before  the 
time  of  the  commencement  of  the  trial,  specifying  the  particular 
issue  or  issues  of  fact  upon  which  a  verdict  is  required;  a  failure 
to  make  such  demand  constitutes  a  waiver  of  the  statutory  right. 
A  subsequent  submission  of  issues  on  the  request  of  either  party, 
against  the  objection  of  the  other,  the  same  as  if  the  demand,  with 
proper  specification  of  the  issues,  was  made  at  the  proper  time,  is 
reversible  error. 

2.  A  subcontractor's  lien  cannot,  to  the  prejudice  of  the  proprietor,  be 

extended  so  as  to  cover  for  work  not  included  in  the  principal 
contract  as  originally  drawn  or  subsequently  modified,  or  to  dam- 
ages for  mistakes  or  negligence  of  the  principal  contractor,  or 
breaches  of  contract  on  his  part. 
&  The  subcontractor's  authority  to  bind  the  proprietor's  property  is 
referable  always  to  the  principal  contract    To  that  extent,  but 
no  further,  the  proprietor  is  deemed,  by  force  of  the  statute,  to 
authorize  the  principal  contractor  to  bind  such  proprietor's  prop- 
erty under  the  lien  law&    That  authority  does  not  extend  to  any 
claim  that  is  not  lienable  between  the  principal  contractor  and 
the  proprietor. 
4k  Inhere  a  special  verdict  is  required,  if  any  instructions  are  given  as 
to  where  the  burden  of  proof  rests,  the  jury  should  be  so  informed 
that  they  will  understand  the  subject  as  to  each  material  fact  in 
issue.    A  general  instruction  that  the  burden  of  proof  is  where 
the  weight  is,  and  that  the  general  rule  that  the  burden  of  proof 
is  on  the  plaintiff  does  not  apply,  held  to  be  error. 
[Syllabus  by  Mabshali^  J.] 

Ax"i*EAL  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county  :  O.  B.  Wtman,  Circuit  Judge.     Reversed, 

Action  to  enforce  a  subcontractor's  lien  under  ch.  143, 
R.  S.  1878,  and  ch.  312,  Laws  of  1885,  and  the  acts  amend- 
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atory  thereof.    The  complaint  is  in  the  usual  form.    It  sets 
forth  in  substance,  among  other  things,  that  defendant  Gross 
was  the  principal  contractor  and  defendant  Hogan  the  pro- 
prietor;  that  the  contract  covered  the  construction  of  a 
store  building  and  spice  mill  on  lands  described;  that  plaint- 
ijQF,  as  subcontractor,  furnished  work,  labor,  and  material  in 
the  construction  of  such  store  building  to  the  amount  of 
$2,840,  and  such  spice  mill  to  the  amount  of  $600,  and  ad- 
ditional work,  labor,  and  material,  outside  of  the  subcon- 
tract, to  the  amount  of  $702.59  in  the  construction  of  both 
buildings.     The  balance  claimed  to  be  due  was  $1,367.29. 
Defendant  Hogan  answered,  among  other  things,  by  admit- 
ting that  he  was  the  proprietor  and  Gross  the  principal 
contractor;  that  plaintiff,  as  subcontractor  under  Gross,  fur- 
nished work,  labor,  and  material  in  the  construction  of  the 
store  building  to  the  amount  of  $2,500,  and  of  the  spice  mill 
to  the  amount  of  $500,  at  the  contract  price,  and  furnished 
other  work,  labor,  and  material  in  such  construction  to  the 
amount  of  $161.28,  as  settled  and  agreed  upon  between  the 
parties.    The  answer  further  alleged  that,  before  the  com- 
mencement of  the  action,  all  the  transactions  between  plaint- 
iff and  Gross  were  settled  and  the  amount  due  agreed  upon 
at  $574.73,  and  that  $444.82  was  paid  to  plaintiff  after  such 
settlement. 

At  the  commencement  of  the  trial  a  jury  was  impaneled, 
but  there  was  no  demand  by  either  party,  at  that  time,  for 
the  submission  of  any  specific  issue  or  issues  to  be  decided 
by  such  jury.  At  the  close  of  the  evidence,  defendant's  at- 
torneys objected  to  the  submission  of  any  question  to  the 
jury  under  the  statute  making  the  verdict  conclusive,  be- 
cause no  demand  was  made  therefor  at  the  commencement 
of  the  trial.  The  court  decided  to  allow  plaintiff's  request 
for  a  jury  trial  the  same  as  if  a  demand  were  made  therefor 
at  the  proper  time.  Thereupon  plaintiff's  counsel  submitted 
questions,  and  defendant's  counsel  suggested  others,  where- 
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upon  the  court  prepared  a  form  for  a  special  verdict,  cover- 
ing the  suggestions  of  both  sides.  The  jury  determined  the 
issues  covered  by  such  special  questions,  as  follows: 

(1)  The  contract  price  for  the  main  building  was  $2,500, 
and  for  the  spice  mill  $500. 

(2)  Plaintiff  performed  extra  work  and  labor  for  Gross  to 
the  value  of  $600. 

(3)  Plaintiff  and  Gross  did  not  settle  their  accounts  and 
agree  upon  $574.73  as  the  balance  due  plaintiff. 

(4)  Defendant  Gross  paid  plaintiff  upon  account  of  the 
buildings,  prior  to  the  commencement  of  this  action, 
$2,775.30,  and  afterwards  $371.21,  excluding  Fuller  amount. 

(5)  Plaintiff  performed  extra  work  in  removing  brick  and 
mortar  of  the  old  wall,  to  the  amount  of  $150 ;  and  in  re- 
moving frozen  earth  in  excavating  the  cellar,  to  the  amount 
of  $220;  also  in  changing  concrete  in  the  basement  to  the 
value  of  $61. 

The  court  filed  findings  and  conclusions  of  law,  adopting 
the  findings  of  the  jury  so  far  as  they  covered  the  case. 
Judgment  was  entered  accordingly  in  plaintiff's  favor,  from 
w^hich  defendant  Hogan  appealed,  assigning  errors  on  ex- 
ceptions to  the  judge's  charge  to  the  jury,  on  the  submis- 
sion of  questions  to  the  jury,  on  the  admission  of  evidence 
aa  to  damages  caused  to  plaintiff  b}'  the  negligence  of  de- 
fendant Gross,  and  breaches  of  contract  on  his  part,  and 
as  to  extra  work  outside  of  the  contract  between  Hogan 
and  Gross;  also  errors  on  exceptions  to  the  findings  of  the 
trial  court  covering  the  same  subject. 

For  the  appellant  there  was  a  brief  by  Iliglee  (&  Bungey 
and  oral  argument  by  E,  C,  Ilighee. 

For  the  respondent  there  was  a  brief  by  Bleelzman^  Bloom- 
ingdale  cfe  Bergh^  and  oral  argument  by  F,  H,  Bloomingdale 
and  Martin  Bergh.  They  argued,  inter  alia^  that  there  was 
no  positive  rule  of  statute  or  practice  as  to  when  the  issues 
to  be  submitted  to  the  jury  should  be  framed.    The  practice 
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of  submitting  them  at  the  close  of  the  testimony  seems  to 
have  been  usually  adopted  by  the  courts  of  this  state.  Mot- 
iiz  V,  Larseiiy  70  Wis.  569;  Bentley  v.  Davidsony  74  id.  420; 
Stiles  V.  Neillsville  M.  Co.  87  id.  266 ;  Conover  v.  Knight^  91 
id.  569.  As  a  matter  of  fact,  all  the  questions  of  fact  which 
either  party  wished  to  have  tried  by  jury  were  so  tried,  and, 
even  though  it  might  have  been  better  practice,  the  failare^ 
to  submit  the  issues  at  the  commencement  of  the  trial  was 
a  mere  irregularity,  which  should  be  disregarded  on  appeal. 
S.  &  B.  Ann.  Stats,  sec.  2829;  Soenkaen  v,  Weyhausen,  32 
Wis.  521;  Cameron  v.  Whiter  74  id.  425,  427.  The  items  of 
plaintiff's  claim  objected  to  were  for  work  for  which  he  is- 
entitled  to  compensation,  and  to  a  lien  under  sec.  3315,  S.  & 
B.  Ann.  Stats.  Mallory  v.  La  Crosse  Abattoir  Co.  80  Wis. 
170. 

Marshall,  J.  The  err6rs  assigned  and  argued  on  this  ap- 
peal, that  require  special  mention,  may  be  stated  as,  (1)  grant- 
ing plaintiff's  request  to  submit  issues  to  the  jury,  though 
such  request  was  not  made  till  the  close  of  the  evidence; 
(2)  allowing  a  subcontractor's  lien  for  damages  caused  by  the 
principal  contractor's  negligence  and  breaches  of  contract, 
and  for  extra  work  not  authorized  by  the  principal  contract; 
(8)  erroneous  instructions  in  regard  to  the  burden  of  proof. 
Such  alleged  errors  will  be  considered  in  their  order. 

1.  Actions  to  enforce  mechanics'  and  materialmen's  liens, 
under  the  law  of  this  state  as  it  existed  at  the  time  of  the 
trial,  are  suits  in  equity,  with  the  added  feature,  under  sec. 
3323,  R.  S.  1878,  giving  to  either  party,  on  demand  there- 
for, the  right  to  have  any  issue  of  fact  involved  submitted 
to  a  jury,  whose  verdict  shall  be  conclusive.  That  section 
clearly  contemplates  that  the  demand  for  a  jury  shall  bo 
made  before  the  commencement  of  the  trial  and  that  it  shaU 
specify  the  particular  issue  or  issues  to  be  submitted,  to  the 
end  that  proper  questions,  in  the  form  of  a  special  verdict,. 
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may  be  drawn  accordingly.  Compliance  with  that  require- 
ment was  a  condition  precedent  to  the  right  to  a  verdict  of 
a  jury,  as  in  an  action  at  law.  Charles  Baumbach  Co,  v. 
Latibe^  ante^  p.  171.  It  follows  that  when  plaintiff  requested 
the  submission  of  issues  to  the  jury  in  this  case,  it  was  too 
late ;  he  was  not  entitled  thereto,  and  the  court  had  no  power 
to  grant  it  against  defendant's  objection. 

2.  There  were  some  exceptions  to  rulings  on  objections  to 
endence,  to  instructions  to  the  jury,  and  to  findings  and 
conclusions  filed  by  the  trial  judge,  all  of  which  turn  on 
whether  a  subcontractor  is  entitled  to  recover  for  work, 
labor,  and  material  not  authorized  by  the  principal  contract, 
or  for  damages  suffered  by  the  subcontractor  through  the 
negligence  and  breaches  of  contract  of  the  principal  con- 
tractor.   The  trial  court  proceeded  on  the  theory  that  the 
right  of  the  subcontractor  to  a  lien  included  charges  for  all 
work,  labor,  and  material  furnished  to  the  principal  con- 
tractor, without  regard  to  the  principal  contract,  and  all 
damages  to  such  subcontractor  by  reason  of  negligence  of 
the  principal  contractor  or  breach  of  contract  on  his  part. 
In  regard  to  the  questions  covering  extra  work,  the  court 
instructed  the  jury,  in  effect,  that  it  included  all  work  done 
by  plaintiff  for  defendant  Gross  outside  of  their  contract, 
without  regard  to  the  contract  between  Gross  and  Ilogan. 
Sec.  3315,  R.  S.  1878,  as  amended,  upon  which  the  right  to 
the  lien  is  based,  provides  that  every  person  who,  as  subcon- 
tractor of  a  principal  contractor,  or  employee  of  any  con- 
tractor or  subcontractor,  performs  any  work  or  labor  for,  or 
furnishes  any  material  to,  a  subcontractor,  in  or  about  the 
erection,  construction,  repair,  or  protection  of  any  dwelling 
house  or  other  building,  shall  be  entitled  to  a  lien  thereon 
by  complying  with  the  provisions  of  such  section.     Mani- 
festly, such  right  of  lien  is  confined  to  work,  labor,  and  ma- 
terial required  by  the  principal  contract.     To  that  extent, 
by  force  of  the  statute,  the  owner  makes  the  principal  con- 
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tractor  his  agent  to  bind  his  property,  but  no  further.  The 
subcontractor's  right,  at  every  point,  is  referable  to  the  prin- 
cipal contract  as  originally  made  or  subsequently  modified. 
That  forms  the  basis  for  all  operations,  hence,  as  to  every- 
thing outside  of  it,  for  which  the  principal  contractor  would 
not  be  entitled  to  a  lien  against  the  owner,  the  subcontractor 
cannot  acquire  a  lien  to  the  prejudice  of  such  owner,  whatever 
his  rights  may  be  against  the  principal  contractor  person- 
ally. That  is  the  clear  intent  of  the  statute.  The  whole 
theory  of  it  is  that  the  owner  consents  to  what  is  required 
to  carry  out  the  principal  contract,  and  makes  his  property 
liable  therefor  in  accordance  with  the  statue,  which  is  made 
a  part  of  the  contract,  the  same  as  if  actually  embodied  in 
it.  But  if  the  subcontractor,  by  mistakes,  increases  the  cost 
of  the  building  to  him,  or  by  reason  of  negligence  or  breaches 
of  contract  with  a  subcontractor  in  the  second  degree,  in- 
creases such  cost,  that  cannot  be  said  to  have  been  contem- 
plated by  the  owner  and  consented  to  by  him,  hence  his 
property  cannot  be  charged  therewith  to  his  prejudice,  for 
it  is  only  work,  labor,  and  material  furnished  by  the  sub- 
contractor, required  by  the  principal  contract,  that  consti- 
tute lienable  claims  in  favor  of  such  subcontractor,  under 
the  statute. 

We  do  not  feel  called  upon  to  cite  authorities  to  support 
this  construction  of  the  statute,  because  its  meaning  in  that 
regard  is  considered  to  be  without  reasonable  question;  but 
see  Jones,  Liens,  §  1300;  Tahor  v.  Armstrong^  9  Colo.  2S5. 

It  follows  from  what  has  preceded  that,  whether  the  al- 
leged extra  work  and  material  were  included  in  the  original 
contract  between  plaintiff  and  Gross,  was  not  the  sole  test 
of  whether  the  same  was  allowable  as  against  the  appellant, 
Ilogan,  There  was  the  further  test  of  whether  the  claim 
therefor  was  lienable  according  to  the  contract  between 
Hogan  and  Gross,  either  originally  or  as  subsequently  modi- 
fied.    That  many  of  the  items  of  such  extra  work  and  ma- 
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terial  were  not  so  lienable  is  evident,  and  as  to  whether 
other  items  were  authorized  by  Hogan^  under  the  terms  of 
the  principal  contract,  so  as  to  be  binding  upon  him,  the 
proof  is  by  no  means  satisfactory. 

A  subcontractor  cannot  make  any  agreement  or  incur  any 
liability,  not  authorized  by  the  principal  contract,  to  the 
prejudice  of  the  owner.  McCrary  Bros.  v.  Brutal  B.  <&  T. 
Co.  97  Tenn.  469.  The  contract  between  Hogan  and  Gross 
provided  specifically  for  the  manner  of  ordering  extras  as 
between  them.  Gross  could  not  order  any  so  as  to  bind  ap- 
pellant's property,  other  than  by  following  such  contract, 
unless  the  provisions  in  that  regard  were  waived  by  appel- 
lant. The  case  on  this  subject  does  not  appear  to  be  covered 
by  the  evidence.  So  we  are  unable  to  determine  the  facts 
in  accordance  with  the  law  as  here  laid  down,  and  direct  the 
proper  judgment  to  be  entered. 

The  $220  found  by  the  jury  for  extra  work  in  removing 
frozen  dirt  from  the  cellar,  made  necessary  by  the  breach 
of  contract  or  negligence  of  Gross,  the  $10  included,  as  ap- 
pears from  the  evidence,  for  rebuilding  a  wall  made  neces- 
sary by  the  negligence  of  plumbers,  the  $15  for  recutting 
jambs,  and  some  other  items  caused  bj^  the  negligence  or 
mistakes  of  Gross  or  those  employed  by  him,  were  clearly 
not  proper  charges  against  the  appellant's  property.  It  ap- 
pears from  the  evidence  that  the  principal  contract  required 
Gross  to  remove  a  brick  wall  which  was  located  on  the  prem- 
ises; that  he  tipped  such  wall  into  the  excavation  plaintiff 
was  making  for  the  cellar,  and  that  plaintiff  then  removed  the 
d6bris.  Whatever  was  the  reasonable  cost  of  removing  the 
wall,  as  contemplated  by  the  principal  contract,  may  be 
properly  considered  as  included  in  the  charge  made  for  re- 
moving the  material  of  which  the  wall  was  composed  after 
it  Avas  thrown  by  Gross  into  the  excavation,  but  the  balance 
of  the  plaintiff's  claim  for  removing  such  material  cannot 
be  considered  as  any  part  of  the  work  contracted  for  by  the 
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appellant,  and  the  same  is  therefore  not  chargeable  to  his 
property  to  his  prejudice. 

On  a  new  trial  the  court  can  readily  determine  the  facts 
with  proper  regard  to  the  legal  principles  involved,  and  it 
is  considered  best  to  award  a  new  trial  for  that  purpose. 
All  charges  for  damages  for  negligence  on  the  part  of  the 
contractor  Gross,  or  to  remedy  his  mistakes  and  the  mis- 
takes or  negligence  of  his  employees,  and  all  work,  labor, 
and  material  not  authorized  by  the  contract  between  him 
and  the  appellant,  as  originally  drawn  or  thereafter  modi- 
fied, all  charges  for  work  done  for  any  other  contractor  than 
Gross,  must  be  excluded  from  the  amount  chargeable  to 
appellant's  property  in  this  action. 

3.  The  charge  of  the  learned  court  on  the  subject  of  the 
burden  of  proof  is  subject  to  some  criticism.  He  said:  "It 
is  difficult  to  determine  what  the  law  is  in  regard  to  the  bur- 
den of  proof.  The  burden  of  proof  is  where  the  weight  is. ' 
The  general  instruction  concerning  the  burden  of  proof,  that 
it  is  upon  the  plaintiff,  is  not  applicable  to  this  case."  It 
needs  no  discussion  to  show  the  prejudicial  and  misleading 
character  of  such  language.  The  burden  of  proof  is  not 
synonymous  with  the  weight  of  evidence.  It  is  always  on 
the  party  plaintiff  afiirming  the  existence  of  a  fact  in  issue, 
where  that  fact  is  essential  to  his  recovery.  The  weight  of 
evidence  may  be  in  favor  of  one  side  of  a  controversy  and 
the  burden  of  proof  on  the  other.  If  the  true  meaning  of 
the  learned  court  is  that  the  general  instruction  ordinarily 
given,  that  the  burden  of  proof  is  on  the  plaintiff,  is  not 
necessarily  applicable  where  a  special  verdict  is  submitted, 
he  was  right,  but  we  are  unable  to  say  that  the  jury  so  under- 
stood the  court's  instruction.  No  other  instruction  was 
given  on  the  subject,  and  the  jury  may  have  understood 
that  the  burden  of  proof  was  not  on  the  plaintiff  to  estab- 
lish the  existence  of  the  facts  in  issue  covered  by  the  special 
verdict,  which  were  essential  to  his  right  to  recover.    What 
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the  court  should  have  done,  if  anything,  by  way  of  instruct- 
ing the  jury  on  the  subject  under  discussion,  was  to  instruct 
them  as  to  which  side  the  burden  of  proof  lay  as  to  each  of 
the  issues  covered  by  the  special  questions. 

By  the  Court — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


Wbtebhaetjseb,  Bespondent,  vs.  Earlet,  Administrator,  Ap- 
pellant. 

April  U^May  S,  1898. 
Appeal^  what  will  he  revietoed:  Briefs, 

1.  The  supreme  court  wiU  not  review  the  finding  of  a  trial  court, 

unless  the  evidence  upon  which  it  is  based  has  been  incorporated 
in  the  biU  of  ezception& 

2.  Failure  of  the  brief  of  the  appellant  to  contain,  among  other  things, 

a  concise  statement  of  **  the  errors  relied  upon  for  reversal,"  as  re- 
quired by  Supreme  Ck)urt  Rule  IX,  criticised,  and  the  importance 
of  such  requirement  emphasized. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
<jounty:  O.  B.  Wyman,  Circuit  Judge.     Affirmed. 

For  the  appellant  there  was  a  brief  by  Ilighee  cfe  Bunge^ 
and  oral  argument  by  E.  C,  Iliglee. 

For  the  respondent  there  was  a  brief  by  Bleekman^  Bloom- 
ingdale  <&  Bergh^  and  oral  argument  by  F.  H.  Blooming- 
dale* 

Bardeen,  J".  The  bill  of  exceptions  in  this  case  consists 
of  a  mere  statement  that, "  within  ten  days  after  the  making 
and  filing  of  the  findings  of  fact  and  conclusions  of  law,  the 
defendant  duly  excepted  to  the  seventeenth  finding  of  fact, 
by  serving  a  copy  of  such  exception  upon  the  attorneys  for 
the  plaintiflF,  and  filing  the  same,  in  writing,  with  the  clerk 
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of  this  court."  No  evidence  is  preserved  in  the  bill,  and  we 
are  thus  left  powerless  to  review  any  question  of  fact  arising 
in  the  case.  The  rule  has  frequently  been  emphasized  that 
this  court  will  not  review  the  finding  of  a  trial  court  unlc^ 
the  evidence  upon  which  it  is  based  has  been  incorporated  in 
the  bill  of  exceptions.  With  no  evidence  before  us,  the  only 
question  to  be  determined  is  whether  the  judgment  is  sus- 
tained by  the  pleadings  and  findings.  Wis.  Hiver  Imp.  Co,  v. 
Lyons,  30  Wis.  61 ;  Thomas  v.  Mitchell,  27  Wis.  414.  We  find 
no  difliculty  in  answering  that  question  in  the  affirmative. 

Counsel  have  neglected  to  comply  with  Rule  IX  of  this 
court,  which  requires  the  brief  of  appellant  to  contain,  among 
other  things,  a  concise  statement  of  "  the  errors  relied  npon 
for  reversal^  We  desire  to  emphasize  this  requirement.  It 
is  of  material  assistance  to  the  court.  It  directs  immediate 
attention  to  the  main  points  involved  in  the  case,  and  en- 
ables the  court  to  grasp  the  real  issues  involved  at  the  outset. 
Appellant's  brief  is  an  apt  illustration  of  the  desirability  of 
close  adherence  to  this  rule.  At  the  beginning  of  their  argu- 
ment, counsel  state  several  propositions  of  law,  and  discuss 
a  number  of  authorities,  without  any  suggestion  as  to  .their 
applicability  to  the  case,  until  we  get  well  towards  the  end 
of  the  brief.  Possibly  this  arrangement  of  propositions  may 
be  an  inducement  for  the  court  to  read  the  briefs  to  the  end, 
but  in  this  case  we  acquit  counsel  of  any  such  sinister  design. 
We  only  desire  to  criticise  their  failure  to  comply  with  the 
rule,  and  regret  our  inability,  from  the  state  of  the  record, 
to  consider  the  legal  questions  they  have  so  ably  discussed. 

As  before  stated,  we  cannot  review  the  findings,  because 
no  evidence  has  been  preserved.  The  findings  being  accepted 
as  a  verity,  the  conclusion  follows  that  plaintiff  was  entitled 
to  judgment  upon  the  record  presented. 

By  the  Cowrt. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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FosTEE,  Respondeat,  vs.  The  Fidelity  &  Casualty  Company  ,-§5-447 

OF  New  Toek,  Appellant.  .  !S  ^* 

AprUU- Mays.  1898.  s40m^ 

Accident  insurance:  Notice  of  accident:   Proof  of  death:   Pleadingr     49l'^760n 

Waiver:  Evidence:  Appeal, 

1.  The  requirement  of  an  accident  insurance  policy  that  immediate 

notice  shall  be  given  of  "  any  accident  and  injury  for  which  a 
claim  is  to  be  made,"  applies  as  well  to  the  case  of  an  accident  re- 
sulting in  death  as  to  one  resulting  only  in  disablement 

2.  "Immediate*' in  such  requirement  means  within  such  couTenient 

time  as  may  be  reasonably  necessary  under  the  circumstances. 
Where  the  alleged  accident  occurred  August  81,  the  death  oc- 
curred September  5,  and  the  beneficiary  had  satisfied  herself  of 
the  facts  as  early  as  September  17,  a  notice  given  by  her  October  17 
cannot  be  considered  "immediate." 

3.  A  waiver  of  the  condition  as  to  the  time  within  which  proofs  of 

death  are  to  be  furnished  before  action  may  be  proved  on  the  trial 
though  not  pleaded. 

i.  Evidence  that  after  notice  had  been  given  to  the  company  there  was 
some  subsequent  correspondence  between  it  and  the  plaintiff's  at- 
torneys, and  additional  proofs  were  received  and  retained  by  the 
company,  if  admissible  at  all,  could  be  received  only  to  show  the 
fact  of  waiver  and  that  the  conditions  of  the  policy  as  to  furnish- 
ing proofs  had  been  thus  substantially  complied  with,  and,  even  if 
sufficient  for  that  purpose,  was  not  admissible  as  substantial 
proof  of  any  fact  as  to  the  accident  or  the  cause  of  the  death. 

5.  To  allow  the  physician  who  treated  the  deceased,  in  an  action  upon 
an  accident  policy  for  his  alleged  accidental  death,  to  answer  the 
question,  asked  on  his  direct  examination:  "  State  now  whether, in 
your  judgment,  his  death  was  occasioned  by  those  injuries,  from 
all  the  evidence  you  had  before  you  there  at  that  time,"  was  error. 
His  opinion  should  be  based  either  on  his  examination  of  the  case 
or  upon  a  proper  hypothetical  question. 

61  The  evidence  in  this  case  is  held  insufficient  to  sustain  a  verdict  to 
the  effect  that  the  deafch  of  the  insured  was  the  result  of  accident, 
independently  of  all  other  causes. 

Appeal  from  a  judgment  of  the  circuit  court  for  Portage 
county:  Chas.  M.  Webb,  Circuit  Judge.     Reversed, 

This  is  an  action  to  recover  upon  an  accident  insurance 
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policy  issued  by  the  defendant.  The  policy  was  in  the  prin- 
cipal sum  of  $1,600,  and  was  issued  June  29,  1895,  to  one 
Thomas  F.  Foster,  a  car  repairer  by  occupation,  in  favor  of 
his  mother,  the  plaintiff,  Mary  J.  Foster^  in  case  of  his  death 
resulting  from  bodily  injuries  sustained  through  external, 
violent,  and  accidental  means.  The  policy  also  contained  a 
provision  for  the  payment  of  weekly  indemnity  to  the  as- 
sured himself  for  disability  resulting  from  injuries  not  pro- 
ducing death.  The  clauses  of  the  policy  which  are  material 
upon  this  appeal  are  as  follows: 

"Against  bodily  injuries  sustained  through  external,  vio- 
lent, and  accidental  means,  as  follows:  If  death  shall  result 
within  ninety  days  from  such  injaried,  independently  of  all 
other  causes,  this  company  shall  pay  the  principal  sum  of 
this  policy  to  Mrs.  Mary  J.  Foster^  his  mother,  if  surviving, 
or,  in  event  of  her  prior  death,  to  the  legal  representatives 
of  the  assured ;  (a)  or,  if  the  loss  by  actual  separation  at  or 
above  the  wrist  or  ankle  of  loth  hands  or  hothfeet^  or  of  one 
hand  and  one  footy  or  the  irrecoverable  loss  of  the  sight  of 
both  eyes  shall  so  result  within  ninety  days,  the  company 
shall  pay  the  assured  the  principal  sum  before  named,  which 
payment  shall  terminate  the  policy ;  (b)  or  if  the  loss  by  actual 
separation  at  or  above  the  wrist  or  ankle  of  one  hand  or  of 
one  foot  shall  so  result  within  ninety  days,  the  company  shall 
pay  the  assured  one  half  the  principal  sum  before  named, 
which  payment  shall  terminate  the  policy." 

"  This  insurance  does  not  cover  disappearances,  nor  war 
risks,  nor  voluntary  exposure  to  unnecessary  danger,  nor  in- 
juries, fatal  or  otherwise,  resulting  from  poison  or  anything 
accidentally  or  otherwise  taken,  administered,  absorbed,  or 
inhaled;  nor  injuries,  fatal  or  otherwise,  received  while  or  in 
consequence  of  having  been  under  the  influence  of,  or  affected 
by,  nor  resulting,  directly  or  indirectly,  from,  intoxicants,  an- 
sesthetics,  narcotics,  sunstroke,  freezing,  vertigo,  sleep-walk- 
ing, fits,  hernia,  or  any  other  disease  or  bodily  infirmity.'' 
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Among  the  conditions  to  which  the  policy  was  made  sub- 
ject were  the  following:  "(4)  Any  medical  adviser  of  the 
company  shall  be  allowed  to  examine  the  person  or  body  of 
the  assured  in  respect  to  any  alleged  injury  as  often  as  he 
requires.  (5)  Immediate  written  notice  must  be  given  said 
company  at  New  York  City  of  any  accident  and  injury  for 
which  a  claim  is  to  be  made,  with  full  particulars  thereof, 
and  full  name  and  address  of  the  insured.  AfBrmative  proof 
of  death,  or  loss  of  limb  or  of  sight,  or  of  duration  of  disability 
must  also  be  furnished  the  company  within  two  months  from 
the  time  of  death,  or  of  loss  of  limb  or  of  sight,  or  of  the 
termination  of  disability.  Legal  proceedings  for  recovefy 
hereunder  may  not  be  brought  till  three  months  from  date 
of  filing  proof  at  this  company's  home  office,  nor  brought  at 
all  unless  begun  within  six  months  from  time  of  the  death, 
loss  of  limb  or  sight,  or  the  termination  of  disability.  Claims 
not  brought  in  accordance  with  the  provisions  of  this  clause 
shall  be  forfeited  to  the  company." 

The  insured  died  on  the  5th  of  September,  1895,  at  Hurley, 
in  this  state,  being  then  in  the  employ  of  the  "Wisconsin  Cen- 
tral Railway  Company  as  car  repairer.  The  complaint  al- 
leged that  he  died  by  reason  of  injuries  received  by  him 
by  an  accidental  fall  from  a  freight  car  at  Hoyt's  station, 
OQ  or  about  August  31,  1895;  and  further,  that  the  said  in- 
sured in  his  lifetime,  and  the  plaintiff  after  his  death,  each 
fulfilled  all  the  conditions  of  the  policy;  and  that  the  plaint- 
iff, on  the  15th  of  October,  1895,  and  more  than  three  months 
before  the  commencement  of  this  action,  gave  the  defendant 
notice  in  writing  of  the  said  injury  to  and  death  of  Thomas 
F.  Foster.  The  answer  admitted  that  Foster  died  at  Hurley, 
September  5, 1895,  and  that  the  defendant  received  from  the 
plaintiff  notice  of  such  death  on  October  17,  1895,  and  not 
before,  and  further  alleges  that  Foster  died  of  disease  and 
infirmities,  and  not  by  accident,  and  that  no  affirmative  proof 

that  his  death  was  caused  by  accident  has  ever  been  fur- 
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nishod.  At  the  time  of  the  death  of  the  insured,  the  plaintiff 
lived  at  Stevens  Point,  Wisconsin,  and  was  not  present  when 
her  son  died.  His  death  took  place  at  an  hotel  in  Hurley^ 
and  apparently  as  a  result  of  a  severe  attack  of  cholera 
morbus.  There  was  no  direct  evidence  that  the  insured  had 
met  with  an  accident,  but  bruises  were  found  upon  his  back, 
and  certain  testimony  was  given  by  the  physician  who  at- 
tended him  which,  it  was  claimed,  was  suflBcient  to  entitle 
a  jury  to  find  that  his  death  was  caused  by  an  accident  or 
fall  which  produced  the  bruises.  A  motion  for  nonsuit  was 
made  at  the  close  of  the  plaintiffs  evidence,  which  was  de- 
nied, and  a  motion  to  direct  a  verdict  for  the  defendant  at 
the  close  of  the  entire  evidence  was  also  denied.  A  verdict 
was  returned  for  the  plaintiff  for  the  full  amount  of  the 
policy,  and  a  motion  to  set  the  same  aside  upon  exceptions^ 
and  because  contrary  to  the  law  and  the  evidence,  was  de- 
nied. From  judgment  for  the  plaintiff  upon  the  verdict  the 
defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Curtis^  Beid  & 
Smithy  and  oral  argument  hy  A.  H.  Reid, 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Cate^  Sariborn^  Lamareux  <&  Park.  To  the  point  that  the 
question  how  far  the  notice  given  complied  with  the  policy 
was  a  question  for  the  jury,  they  cited  1  Am.  &  Eng.  Ency. 
of  Law,  92dj  note  4;  9  id.  933;  Knickerbocker  Ins.  Co.  v. 
Oouldy  80  111.  388;  Niagara  F.  Ins.  Co.  v.  Scaminon^  100 
id.  644. 

WiNSLow,  J.  There  are  several  reasons  why  this  judgment 
must  be  reversed. 

1.  The  policy  provides  that  immediate  written  notice  must 
be  given  to  the  company  of  any  accident  and  injury  for 
which  a  claim  is  to  be  made,  with  full  particulars  thereof- 
This  was  a  condition  precedent  to  a  recovery.     The  word 

immediate,"  in  this  connection,  means  such  convenient  time 


u 
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as  was  reasonably  necessary  under  the  circumstances  to  do 
the  thing  required.  Kentzler  v.  Am.  Mut  Ace.  Asso.  88 
Wis.  596.  Where  the  facts  are  uncertain  or  disputed,  and 
the  inferences  doubtful,  the  question  whether  timely  notice 
was  given  is  one  for  the  jury  under  proper  instructions;  but, 
where  the  facts  are  not  in  dispute,  and  the  inferences  are 
certain,  it  is  a  question  of  law  for  the  court.  Kimball  v. 
Howard  F.  Ins.  Co.  8  Gray,  33;  Baker  v.  German  F.  Ins. 
Co.  124  Ind.  490 ;  Mellen  v.  Eamilton  F.  Ins.  Co.  17  N.  Y. 
609. 

Here  the  facts  as  to  the  diligence  used  in  giving  the  notice 
are  not  in  dispute.     The  accident  is  claimed  to  have  taken 
place  somewhere  from  the  1st  to  the  5th  of  September.   The 
death  of  the  insured  occurred  September  5th.     The  plaintiff 
went  to  Hurley  to  ascertain  the  cause  of  her  son's  death, 
September  14th,  and  remained  until  the  17th.     She  herself 
testifies  that  while  there  she  became  satisfied  as  to  the  cause 
of  his  death.     We  have  discovered  nothing  tending  to  show 
that  she  ever  obtained  any  further  information.     She  took 
no  further  steps  until  October  2d,  when  she  employed  attor- 
neys, and  on  October  12th  one  of  her  attorneys  went  to  Hur- 
ley, and  procured  affidavits  of  the  attending  physician  and 
the  undertaker  at  Hurley,  and  returned  to  Stevens  Point 
October  14th.     On  October  16th,  a  notice,  stating  that  the 
death  resulted  from  an  accident,  describing  it  as  a  fall  from 
a  box  car  on  or  about  August  31,  1805,  at  Hoyt's  station, 
and  an  affidavit  showing  burial  of  the  body  by  an  under- 
taker at  Stevens  Point,  were  mailed  to  the  defendant  at  New 
York  City,  and  received  not  earlier  than  October  17th.  Thus 
the  proof  is  that  the  beneficiary  knew  the  facts  which  satis- 
fied her  that  her  son's  death  was  accidental  as  early  as  Sep- 
tember 17th,  and  gave  no  notice  of  the  accident  to  the  coin- 
pany  until  the  following  16th  day  of  October,  an  interval  of 
twenty-nine  days.    A  notice  given  after  the  lapse  of  such 
length  of  time  with  knowledge  of  the  facts  cannot  be  held 
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^'  immediate  "  notice.  The  decisions  to  this  effect  are  nu- 
raerousj  and  well-nigh  unanimous.  Niblack,  Ben.  Soc.  &  Ace. 
Ins.  §  416. 

It  was  argued  that  the  requirement  of  notice  applied  only 
to  accidents  or  injuries  not  resulting  in  death,  but  we  think 
the  plain  words  of  the  policy  cannot  be  so  construed.  The 
provision  is  that  immediate  notice  must  be  given  of  "any 
accident  or  injury  for  which  a  claim  is  to  be  made."  An  ac- 
cident resulting  in  death  is  certainly  as  much  one  for  which 
a  claim  is  to  be.  made  as  one  resulting  simply  in  disablement, 
and  the  necessity  of  a  notice  is  certainly  fully  as  great,  if  not 
greater.  Under  the  proofs  before  us  we  hold  as  matter  of 
law  that  the  notice  given  was  not  an  immediate  notice. 

2.  In  addition  to  the  notice  the  policy  in  suit  requires 
affirmative  proof  of  death  to  be  furnished  to  the  company 
within  two  months  from  the  time  of  death.     After  the  no- 
tice and  affidavit  of  the  Stevens  Point  undertaker,  before 
mentioned,  were  mailed  to  the  company,  October  16th,  some 
correspondence  took  place  between  the  plaintiff's  attorneys 
and  the  company  or  its  claim  agents  relative  to  the  claim  of 
the  plaintiff.     On  December  13,  1895,  the  plaintiff's  attor- 
neys wrote  that  they  had  additional  proofs  that  Foster  s 
death  was  accidental,  and  offered  to  furnish  them.    To  this 
the  defendant's  assistant  examiner  of  claims  replied  that, 
"  we  would  be  pleased  to  receive  any  statements  you  may 
have  bearing  on  the  matter,"  whereupon  the  plaintiff's  at- 
torneys mailed  to  the  examiner  two  affidavits, —  one  by  the 
undertaker  at  Hurley,  describing  the  bruises  on  the  body  of 
the  deceased,  and  one  by  the  attending  physician,  stating  his 
treatment  of  the  case;  also  stating  his  belief,  from  informa- 
tion received  by  him,  and  also  in  answer  to  a  hypothetical 
question,  that  the  death  of  the  deceased  was  due  remotely 
to  injuries  received  by  the  deceased.   These  affidavits  appear 
to  have  been  received  at  New  York  about  December  20th, 
and  to  have  been  retained  by  the  company.  January  3, 1895, 
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the  examiner  wrote,  in  effect,  denying  liability,  because  the 
death  was  not  the  result  of  accident,  and  calling  attention 
to  the  plaintiffs  failure  to  make  her  claim  in  accordance  with 
condition  5  of  the  policy.  There  was  also  some  subsequent 
correspondence,  and  the  entire  correspondence  and  the  af- 
fidavits were  offered  and  received  in  evidence  generally, 
against  general  objections  of  incompetency  and  immaterial- 
ity as  well  as  the  specific  objection  that  no  foundation  had 
been  laid  in  the  pleadings  for  such  evidence. 

This  evidence,  if  admissible  at  all,  was  admissible  only  to 
show  that  sufficient  proofs  of  death  had  been  furnished,  and 
that  the  requirement  that  such  proofs  be  furnished  within  two 
months  after  the  death  had  been  waived  by  the  acts  of  the 
company.  It  is  said  by  appellant  that  no  waiver  could  be 
shown,  because  it  was  not  pleaded,  and  that,  if  waiver  was  re- 
lied upon,  it  must  be  specially  pleaded,  and  cannot  be  shown 
under  an  allegation  of  performance  of  conditions.  This  con- 
tention seems  to  be  adversely  ruled  against  by  the  decision  in 
the  case  of  Zielke  v.  London  Ass.  Corp.  64  Wis.  442,  and  must 
be  overruled  upon  the  authority  of  that  case.  But,  as  be- 
fore stated,  it  could  onlv  be  received  to  show  the  fact  of 
waiver,  and  that  the  conditions  of  the  policy  as  to  fur- 
nishing proof  had  been  thus  substantially  complied  with, 
and  we  regard  it  as  sufficient  for  that  purpose;  but  it  was 
not  admissible  as  substantive  proof  of  any  fact  as  to  the  ac- 
cident or  the  cause  of  the  death.  Ililes  v.  Hanover  K  Ins. 
Co.  65  Wis.  585.  It  was,  however,  introduced,  and  received 
generally  in  the  case,  and  was  used  and  read  to  the  jury  as 
proof  tending  to  show  that  the  death  was  the  result  of  ac- 
cident. Both  the  letters  and  the  affidavits  contained  many 
statements  of  fact  and  opinions  bearing  on  the  cause  of 
death  which  were  well  calculated  to  be  regarded  by  the  jury 
as  substantive  proof  upon  the  question,  and  it  was  error  ta 
receive  it,  and  allow  it  to  be  used  for  this  purpose. 

3.  Dr.  Turner,  the  physician  who  treated  the  deceased, 
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was  asked  the  following  question  upon  bis  direct  examina- 
tion :  "  State  now  whether,  in  your  judgment,  his  death  was 
occasioned  by  those  injuries,  from  all  the  evidence  you  had 
hefore  you  at  that  time"  An  objection  to  the  question  was 
overruled,  and  he  answered  the  question  affirmatively.  This 
was  error,  because  the  question  does  not  show  the  facts 
upon  which  his  opinion  was  based.  It  may  be  that  it  was 
based  largely  upon  hearsay.  Indeed,  his  further  examina- 
tion tended  to  show  that  such  was  the  fact.  Such  an  opin- 
ion should  be  based  either  on  his  examination  of  the  case 
or  upon  a  proper  hypothetical  question,  and  not  upon  a 
question  which  allows  the  witness  to  base  his  answer  upon 
his  own  idea  of  what  is  evidence  and  what  is  not  evidence. 

4.  We  cannot  refrain  from  saying  that,  in  our  judg- 
ment, the  evidence  was  entirely  insufficient  to  sustain  the 
verdict  that  the  death  of  Foster  was  the  result  of  accident, 
independently  of  all  other  causes.  It  would  not  be  useful 
to  attempt  to  review  all  of  the  evidence, -which  was  very 
voluminous.  It  is  sufficient  to  say  that  there  was  no  direct 
proof  of  any  accident.  The  body  of  Foster  had  some  bruises 
of  recent  origin,  and  one  or  two  small  abrasions  upon  the 
back,  at  the  crest  of  the  pelvis,  and  along  the  spine,  but 
how  or  when  they  were  inflicted  does  not  appear.  The  evi- 
dence was  very  strong  tending  to  show  that  his  death  was 
the  result  of  a  sudden  and  severe  attack  of  cholera  morbus 
or  dysentery.  The  medical  expert  evidence  which  it  is 
claimed  justifies  a  conclusion  that  his  difficulty  resulted  from 
the  injuries  which  produced  the  bruises  was  very  unsatis- 
factory in  its  character  and  inconclusive.  Certainly  it  comes 
short  of  proving  that  any  accident,  independent  of  all  other 
causes,  produced  his  death. 

By  the  Cout't. —  Judgment  reversed,  and  action  remanded 
for  a  new  trial. 
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105    2^ 

ApHl  16— Mays,  1898.  ^*  ^ 

Appeal,  what  reviewed:  JRaHroads,  when  not  liable  for  frightening  horses, 

2.  Where  the  trial  court  decides  there  is  no  evidence  to  warrant  a 
verdict  in  plaintiff's  favor,  and  grants  a  nonsuit  or  directs  a  ver- 
dict accordingly,  the  decision  will  not  be  disturbed  on  appeal  un- 
less it  clearly  appears  by  the  record  to  be  wrong. 

2.  Injuries  resulting  from  the  frightening  of  a  horse  by  the  appearance 
of  moving  railway  cars,  trains,  or  locomotives,  or  the  usual  noises 
or  incidents  of  their  ordinary  operation,  are  damnum  absque  in- 
juria. 
[Syllabus  by  Marshall,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Colum- 
bia county:  R.  G.  Siebecker,  Circuit  Judge.    Affirmed. 

Action  to  recover  for  personal  injuries.  The  complaint 
states  that  as  plaintiff  was  trayeling  on  Adams  street  in  the 
city  of  Portage,  in  a  buggy  drawn  by  a  single  horse,  ap- 
proaching defendant's  railway  track  at  a  point  where  it 
intersects  or  crosses  such  street,  one  of  defendant's  locomo- 
tives, in  charge  of  its  servants,  passed  over  the  crossing,  and, 
after  going  a  short  distance  beyond  it,  was  brought  to  a 
•  stop;  that  just  as  the  horse  was  about  to  cross  the  railway 
track,  proceeding  quietly  and  under  full  control  of  the 
driver,  the  engine  being  about  thirty  feet  away,  defendant's 
servants,  without  any  warning,  carelessly  started  such  en- 
gine, causing  it  suddenly  to  exhaust  steam  with  a  loud  noise, 
and  to  emit  a  great  volume  of  smoke  and  cinders,  whereby 
the  horse  was  frightened,  became  unmanageable,  and  sud- 
denly turned  and  overturned  the  buggy,  causing  the  in- 
juries complained  of.  The  complaint  further  states  that 
defendant  had  a  flagman  at  the  crossing,  but  that  he  negli* 
gently  permitted  the  driver  of  the  horse  to  approach  the 
place  of  danger  without  any  warning  to  him  or  plaintiff 
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and  that  defendant's  servants  in  charge  of  the  engine  knetr 
of  the  situation  of  the  horse  at  the  time  they  started  it.  The 
evidence  tended  to  show  that  the  engine  was  moving  away 
from  the  crossing  when  thq  accident  happened ;  that  it  passed 
over  the  crossing  as  the  horse  approached,  and  stopped  for 
a  legitimate  purpose;  that  it  was  started  up  slowly*-  and 
without  any  unusual  noise;  that  smoke  and  steam,  naturally 
emitted  by  the  operation  of  starting  the  engine,  were  carried 
by  the  wind  towards  the  horse,  causing  him  to  become  sud- 
denly uncontrollable,  and  to  turn  and  overturn  the  buggy, 
injuring  plaintiff  as  alleged.  At  the  close  of  the  evidence 
a  nonsuit  was  granted  on  defendant's  motion.  Judgment 
was  rendered  accordingly  in  defendant's  favor  and  plaintiff 
appealed. 

The  cause  was  submitted  for  the  appellant  on  briefs  by 
Fowler  cfe  MoNamara^  and  for  the  respondent  on  the  brief 
of  J.  B,  TayloTy  attorney,  and  Burton  Hanson^  of  counsel. 

Mabshall,  J.  This  case  is  ruled  by  the  well-settled  prin-^ 
ciple  that  where  the  trial  court  decides  that  there  is  no  evi- 
dence which  will  support  a  verdict  in  plaintiff's  favor,  and 
grants  a  nonsuit  or  directs  a  verdict  accordingly,  the  de- 
cision cannot  be  disturbed  on  appeal  unless  the  record  shows 
that  it  was  clearly  wrong.  PoweU  v.  Ashland  L  &  S.  Co. 
98  Wis.  35. 

It  appears  that  the  way  on  which  plaintiff  was  driving 
when  injured  was  clear  as  the  horse  approached  the  railway 
track ;  that  the  engine  was  in  plain  sight  some  distance  from 
the  line  of  travel,  and  was  about  to  move  westward,  away 
from  the  crossing,  to  the  knowledge  of  the  driver  of  the 
horse.  Such  being  the  case  there  was  no  occasion  for  any 
warning  being  given  by  the  flagman.  Whatever  danger 
existed  was  as  well  known  to  the  driver  and  to  plaintiff  as 
to  the  flagman.  Moreover,  the  danger,  of  which  it  was  the 
flagman's  duty  to  warn  travelers  about  to  cross  the  railwajr 
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track,  i.  e.  that  trains,  locomotives,  or  cars  were  about  ta 
pass,  did  not  exist  at  all. 

The  driver  testified  that  when  the  engine  started,  it  made 
a  slight  exhaust  or  puff,  that  steam  and  smoke  escaped,  but 
that  there  was  nothing  unusual  as  to  noise,  smoke,  or  steam; 
that  there  was  a  strong  wind  blowing  which  carried  the 
steam  and  smoke  directly  towards  the  horse,  whereby  it  was 
frightened  and  caused  to  make  the  movement  which  threw 
plaintiff  to  the  ground  and  injured  him ;  that  witness  was 
uncertain  just  what  sound  was  made,  or  whether  steam  came 
from  the  cylinder  cocks,  but  said  he  did  not  think  anything  un- 
usual occurred.    Another  witness  testified  that  she  observed 
the  engine  at  the  instant  of  the  accident;  that  she  saw  steam 
escaping  from  the  lower  part  of  the  engine  in  front,  and  that 
it  made  a  pretty  loud  noise.    Plaintiff  testified  that  steam 
escaped  from  the  engine  back  of  the  cowcatcher  with  a  loud 
noise;  that  the  wind  was  blowing  very  hard  from  the  west. 
From  this,  at  most,  it  appears  that  the  engine  was  started  in 
the  ordinary  way,  and  that  the  exhaust  of  steam  was  either 
into  the  smoke-stack  or  through  the  cylinder  cocks,  in  either 
case  nothing  out  of  the  ordinary  way  of  operating  a  loco- 
motive under  the  circumstances.     In  this  we  are  unable  to 
see  any  evidence  of  negligence  on  the  part  of  defendant's 
servants.    They  had  a  right  to  move  the  engine  in  pursuit  of 
defendant's  business  in  which  they  were  engaged,  and  with- 
out responsibility  on  defendant's  part  for  the  consequences 
of  any  of  the  ordinary  noises  which  the  operation  of  the 
engine  caused,  or  such  incidents  as  the  ordinary  escape  of 
smoke  and  steam.     If  such  were  not  the  case,  railway  com- 
panies would  be  greatly  embarrassed  in  the  performance  of 
the  duties  they  owe  to  the  public.    There  appears  to  have 
been  an  utter  failure  to  show  any  excessive  or  unreasonable 
blowing  off  of  steam,  or  any  unusual  noise,  or  anything  not 
ordinarily  attendant  upon  the  usual  movements  of  a  loco- 
motive.   That  where  injuries  result  from  the  frightening  of- 
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horses  by  the  sight  of  moving  cars,  trains,  or  locomotiyes,  or 
the  usual  noises  or  incidents  of  their  ordinary  operation, 
there  is  no  liability  on  the  part  of  the  railway  company,  is 
firmly  established  and  recognized  as  the  law.  Abbot  v.  Kal- 
his,  74  Wis.  504;  Cahoon  v.  C.  <&  N.  W.  H.  Co.  85  Wis.  570; 
Flaherty  v.  Harrison,  98  Wis.  559;  Elliott,  R.  R.  §  1264,  and 
numerous  cases  cited. 
By  the  Court. — The  judgment  is  affirmed. 


Trapp,  Respondent,  vs.  The  New  Bibdsall  Oompant,  Ap- 
pellant. 

April  16  —  May  S,  1898. 
Sale  of  chattels:  Warranty:  Evidence:  Conditions:  Waiver. 

1.  A  machine  sold  under  a  warranty  which  provided  that  '*  if  the  pur- 

chaser does  not  make  fuU  settlement,  in  cash  or  approved  notes, 
for  the  machine,  on  its  delivery  to  him,  he  thereby  waives  all 
claims  under  this  warianty,"  was  delivered  by  the  seller  on  the 
premises  of  the  buyer  without  any  request  for  settlement  by  note, 
and  about  one  month  afterward,  with  knowledge  of  the  facts,  he 
received  and  retained  the  buyer's  note  for  the  price.  Held^  that 
the  seller  thereby  waived  his  right  to  rely  upon  the  delay  of  settle- 
ment as  a  forfeiture  of  the  special  warranty. 

2,  A  provision  in  a  contract  of  sale  of  a  machine  expressly  requiring 

the  purchaser  to  give  written  notice  of  all  defects  to  the  seller 
with  reasonable  time  to  repair  the  same,  is  a  condition  precedent, 
compliance  with  which  is  essential  to  a  recovery  for  a  breach  of 
the  warranty. 
^  A  breach  of  warranty,  that  a  fifteen  horse  power  engine  sold  under 
it  was  "capable  of  doing  as  much  and  as  well  as  other  machines 
of  like  size  and  proportions,"  is  not  established  by  proof  merely 
that  it  did  not  or  could  not  be  made  to  develop  and  maintain  fif- 
teen horse  power,  without  evidence  that  other  engines  of  the  size 
and  proportions  of  the  one  in  question  were  capable  of  developing 
and  maintaining  effectively  that  much  power. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Columbia 
county:  R.  G.  Siebeoker,  Circuit  Judge.     Heversed, 

Action  for  breach  of  warranty  in  the  sale  of  a  threshing 
machine  engine.  On  the  29th  day  of  January,  1895,  the 
defendant,  through  its  duly-authorized  agent,  sold  to  the 
plaintiff  a  threshing  machine  engine  for  $1,200,  payable  $400 
in  an  old  engine,  and  $800  January  1, 1896,  with  the  follow- 
ing warranty  in  writing:  "This  machine  is  hereby  ordered, 
purchased,  and  sold,  subject  to  the  following  warranty: 
That  the  machine  is  well  built,  of  good  materials,  and  with 
proper  management  is  capable  of  doing  as  much  and  as  well 
as  other  machines  of  like  size  and  proportions."  The  con- 
tract of  sale  contained  the  following  stipulations:  "The 
purchaser  agrees,  if  the  machine  should  not  work  well,  to 
give  written  notice  to  the  Birdsall  Co.,  at  Auburn,  N.  Y., 
stating  wherein  it  fails,  and  also  give  like  notice  to  the  agent 
from  whom  it  was  received.  It  is  agreed  that  notice  shall 
be  given  both  to  the  company  and  the  agent,  and  notice  to 
either  alone  shall  not  be  sufficient.  Reasonable  time  is  to 
be  allowed  to  get  to  it  and  remedy  the  defects,  if  any  exist. 
.  .  .  If  it  cannot  be  made  to  perform,  as  guaranteed,  it 
shall  be  returned  to  place  where  received  and  a  new  ma- 
chine given  in  its  place,  or  the  notes  and  money  refunded. 
.  .  .  If  the  purchaser  does  not  make  full  settlement  in 
cash  or  approved  notes  for  the  machine  upon  its  delivery  to 
him,  he  thereby  waives  all  claims  under  this  warranty  and 
the  whole  of  the  purchase  money  becomes  due  and  demand- 
able." 

The  written  contract  was  set  forth  in  full  in  the  complaint, 
with  allegations  in  addition  in  regard  to  representations  as 
to  the  capacity  of  the  engine,  made  at  the  time  of  the  mak- 
ing of  the  written  contract,  but  not  included  therein.  The 
complaint  alleged  that  the  engine  failed  to  fulfill  the  guar- 
anty, in  that  it  was  poorly  constructed,  not  of  good  mate- 
rial, and  that  it  was  not  capable  of  doing  work  it  was 
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warranted  to  perform.  Performance  of  all  the  conditions 
precedent  to  plaintiff's  right  of  action  on  the  warranty  was 
duly  pleaded.  The  answer  denied  all  the  allegations  of  the 
complaint  in  regard  to  the  alleged  breach  of  warranty,  and 
the  performance  of  the  conditions  precedent  to  plaintiff's 
right  to  rely  on  it. 

At  the  close  of  the  evidence,  defendant's  counsel  moved 
the  court  to  direct  a  verdict  in  defendant's  favor  upon  the 
ground  that  there  was  no  evidence  to  sustain  the  allegations 
of  the  complaint  as  to  the  breach  of  warranty,  and  that  the 
warranty  was  waived.  The  motion  was  denied  and  due  ex- 
ception taken  to  the  ruling.  The  cause  was  then  submitted 
to  the  jury  for  a  special  verdict,  which  resulted  in  findings, 
so  far  as  they  relate  to  the  questions  presented  on  this  ap- 
peal, in  substance  as  follows: 

(1)  The  engine  was  not  well  built,  was  not  built  of  good 
material,  and,  with  proper  management,  was  not  capable  of 
doing  as  much  and  as  well  as  other  machines  of  like  size  and 
proportions. 

(2)  The  machine  was  delivered  June  3,  1895,  and  settled 
for  July  1st,  thereafter, 

(3)  "We  assess  plaintiff's  damages  at  $1,281. 

Defendant's  counsel  moved  the  court  for  judgment  in  de- 
fendant's favor  notwithstanding  the  verdict,  and  also  moved 
the  court  to  set  the  verdict  aside  and  for  a  new  trial,  among 
other  things,  because  the  verdict  was  contrary  to  the  evi- 
dence, both  of  which  motions  were  denied,  and  the  rulings 
duly  excepted  to.  Judgment  was  rendered  in  plaintiff's 
favor  upon  the  verdict,  from  which  defendant  appealed. 

Maurice  McKenna^  for  the  appellant 
J.  J,  Suttoriy  for  the  respondent. 

Marshall,  J.  The  first  question  requiring  consideration 
is.  Was  the  special  warranty,  relied  on  by  plaintiff,  forfeited 
by  a  failure  to  settle  for  the  engine  at  the  time  of  its  deliv- 
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ery,  by  giving  approved  notes  for  that  part  of  the  consider- 
ation to  be  paid  in  money  January  1,  1896?  The  contract 
made  the  warranty  contingent  on  such  settlement,  and  it 
stands  conceded  that  the  engine  was  delivered  June  3, 1895, 
and  was  not  settled  for  by  giving  approved  notes  till  July  1st 
thereafter.  Admitting,  for  the  purposes  of  this  case,  that 
strict  performance  of  the  condition  in  regard  to  the  settle- 
ment was  necessary  in  order  to  preserve  the  special  warranty, 
in  the  absence  of  a  waiver  of  such  performance,  it  must  be 
held,  in  accordance  with  the  plainest  principles  of  estoppel 
or  waiver  by  conduct,  that  the  delivering  of  the  .machine 
by  defendant  on  plaintiff's  premises,  without  demanding  or 
requesting  settlement  by  note,  the  acceptance  of  the  note 
thereafter,  and  retention  and  use  of  the  machine  by  plaintifif 
with  knowledge  of  the  facts,  all  of  which  appear  by  the  evi- 
dence, effectually  waived  the  element  of  delay,  if  there  was 
any.  Authorities  on  the  subject  of  waiver  of  provisions  as 
to  forfeitures  in  contracts  of  this  kind  are  numerous,  but  the 
principles  involved  are  too  elementary  to  warrant  citing 
such  authorities  in  this  opinion. 

The  next  and  really  only  other  question  which  need  be 
noticed  is,  "Wo^  there  any  evidence  to  support  the  finding 
of  the  jury  that  the  engine  was  not  of  good  material  and 
well  built,  and  not  capable  of  doing  as  much  and  as  well  as 
other  machines  of  like  size  and  proportions?  If  not,  then  de- 
fendant's motion  for  the  direction  of  a  verdict  should  have 
been  granted,  and'  the  court,  failing  in  that,  should  have 
granted  the  motion  to  set  aside  the  verdict  as  contrary  to 
the  evidence. 

Was  the  engine  made  of  good  material  and  well  built? 
There  is  testimony  that  the  cylinder  head,  piston  head,  and 
cross  head  all  broke  at  one  time,  but  plaintiff  testified  that 
such  occurrence  was  caused  by  the  engineer  allowing  the 
-cross  head  to  get  loose,—  that  it  was  his  fault  and  not  the 
fault  of  the  machine ;  and  the  evidence  all  tended  to  show 
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that  the  accident  was  not  attribatable  to  any  defect,  either 
in  the  construction  of  the  engine  or  the  material  of  which 
it  was  built.  Nevertheless  defendant,  when  notified  of  the 
accident,  promptly  repaired  the  machine,  and,  as  plaintiff 
said,  made  it  as  good  as  ever.  There  was  evidence  that  the 
safety  ping  melted;  also  that  one  of  the  fire  grates  melted 
down.  In  regard  to  that,  plaintiff,  and  other  witnesses  as 
well,  testified  in  efl^ect  that  such  occurrences  were  probably 
the  fault  of  the  person  in  charge  of  the  engine.  Plaintiff 
said  of  the  quality  of  the  machine  as  to  workmanship  and 
raateriaU  "  There  was  nothing  about  the  engine  that  1  can 
say  was  defective  so  far  as  material  was  concerned.  Don't 
know  anything  except  the  piston  head,  cross  head,  cylinder 
head,  and  safety  plug.  Did  not  seem  to  have  trouble  with 
anything  else  except  the  grates ;  the  blame  for  that  was  on 
the  man  in  charge  of  the  engine." 

From  the  foregoing  it  is  manifest  that  there  was  no  evi- 
dence to  warrant  the  verdict  that  the  machine  was  not  well 
built  and  of  good  material.  Moreover,  the  contract  ex- 
pressly required  the  purchaser  to  give  defendant  written 
notice  of  all  defects,  with  reasonable  time  to  repair  the 
same,  before  declaring  on  the  warranty,  and  the  evidence 
shows  that  no  written  complaint  was  made  involving  the 
subject  of  faulty  material  or  construction,  so  the  issue  in 
that  regard  should  have  been  taken  from  the  jury. 

The  only  other  element  of  the  warranty  in  issue  is.  Was 
the  engine  capable,  with  proper  management,  of  doing  as 
much  and  as  well  as  other  machines  of  like  size  and  propor- 
tions? "We  are  unable  to  find  satisfactory  evidence  in  the 
record  that  notice,  written  or  otherwise,  was  given  to  the 
defendant  on  that  point.  The  most  that  can  be  claimed  is 
that  written  notice  was  given  that  the  engine  would  not  do 
the  work  of  operating  plaintiff's  threshing  machine  with  its 
attachments.  Plaintiff's  version  of  the  contents  of  the  no- 
tice was  that "  the  engine  wovM  not  do  the  workP  It  is  mani- 
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festj^hen  that  is  considered  in  connection  with  all  plaintifFs^ 
evidence  in  the  case,  that  his  complaint  really  was,  not  that 
he  failed  to  get  a  fifteen  horse  power  engine  capable  of  doing 
work  equal  to  that  of  similar  machines,  but  that  he  did  not 
obtain  an  engine  that  would  develop  fifteen  horse  power  and 
run  his  Advance  separator  with  all  the  attachments, —  bag- 
ger, self-feeder,  and  blower, —  which  required  from  six  to 
eight  horse  power  in  addition  to  the  ten  or  twelve  required 
to  run  an  ordinary  machine  without  such  attachments.  But 
conceding  that  the  notice  to  the  defendant  that  the  engine 
^^  would  not  do  the  work  "  should  be  interpreted  to  mean  the 
work  guaranteed,  and  that  it  was  sufficient  to  lay  a  proper 
foundation  for  resort  to  defendant's  liabilitv  on  the  war- 
ranty,  then  the  cause  of  action  cannot  be  sustained  by  mere 
proof  that  the  engine  did  not  develop  fifteen  horse  power. 
That  was  not  guaranteed.  Nor  by  evidence  that  the  engine 
was  not  capable  of  developing  and  maintaining  fifteen  horse 
power  in  the  actual  operation  of  running  a  threshing  ma- 
chine. That  was  not  what  defendant  guaranteed.  The  case 
seems  to  have  been  tried  and  submitted  to  the  jury  on  the 
assumption,  without  evidence,  that  an  engine  of  the  size  and 
proportions  of  the  one  in  question  is  capable  of  developing 
and  maintaining,  in  operation,  fifteen  working  horse  power. 
With  that  as  the  test,  plaintiff  and  several  other  witnesses 
testified  that  the  engine  in  question  would  not  develop  and 
maintain,  effectively,  that  much  power.  No  comparison  of 
the  working  power  of  the  engine  was  made  by  any  witness 
with  any  other  machine  of  like  size  and  proportions,  nor  was 
any  evidence  produced  of  the  working  power,  in  actual  opera- 
tion or  otherwise,  of  similar  machines.  So,  as  to  the  real 
issue  of  fact  in  the  case,  i.  e.  whether  the  engine  was  capable 
of  doing  as  much  and  as  well  as  other  machines  of  like  size 
and  proportions,  even  if  we  say  complaint  was  made  in  writ- 
ing as  required  by  the  contract  on  that  point,  there  was  no 
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evidence  produced  and  preserved  in  the  record,  that  we  can 
discover,  to  sustain  the  affirmative. 

It  follows  that  the  judgment  of  the  circuit  court  must  be 
reversed,  and  the  cause  remanded  for  a  iiew  triaL 

By  the  Cov/rt —  So  ordered. 
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OoLLiNs,  by  guardian  ad  litem,  Respondent,  vs.  The  Citt  of 

Janesville,  Appellant. 

April  15 — May  S,  1898. 

* 

Appeal:  Damages  for  permanent  injury:  Expert  testimony. 

1.  In  order  to  recover  damages  on  the  ground  that  the  injury  com* 

plained  of  is  permanent,  the  evidence  must  show  such  permanency 
with  rieasonable  certainty.  To  allow  an  expert  physician  to  testify 
that  the  plaintiff  was  liable  to  be  bothered  with  the  injury  for  sev- 
eral years  and  might  be  always,  at  least  under  certain  conditions 
such  as  overuse  of  the  injured  member,  was  error. 

2,  It  was  also  error,  in  such  action,  to  allow  such  expert  physician  to 

testify  to  the  effect  that  consumption  in  the  family  of  plaintiff's 
parents  would  show  a  strong  susceptibility  in  all  the  family  to  the 
infection  of  consumption,  particularly  in  swollen  tissues  which 
do  not  fully  recover  their  normal  condition  after  injury,  such  evi- 
dence being,  at  most,  conjectural,  and  certainly  inadmissible  with- 
out first  laying  a  foundation  for  it  by  showing  that  the  plaintiff 
was  consumptive  or  reasonably  certain  of  being  sa 
a  On  appeal,  the  court  will  not  consider  the  question  of  excessive  dam- 
ages, if  the  bill  of  exceptions  is  not  certified  to  contain  all  the  evi- 
dence, and  there  was  no  motion  for  a^ew  trial  on  that  ground. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county :  E.  G.  Siebeokeb,  Circuit  Judge.     JReversed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
IL  McElroy^  and  for  the  respondent  on  that  otJ.J.  Gun- 
ningham. 
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Cassoday,  C.  J.  This  action  is  brought  to  recover  dam- 
ages for  personal  injuries  sustained  by  reason  of  falling  upon 
an  alleged  defective  sidewalk.  The  plaintiff  was,  at  the 
time  of  the  injury,  between  twelve  and  thirteen  years  of 
age.  Issue  being  joined  and  trial  had,  the  jury  returned  a 
verdict  in  favor  of  the  plaintiff,  and  assessed  her  damages 
at  $1,500.  From  the  judgment  entered  thereon  the  defend- 
ant brings  this  appeal. 

Error  is  assigned  because  an  expert  physician,  in  answer 
to  a  hypothetical  question,  was  allowed  to  testify  to  the 
effect  that  the  plaintiff  was  liable  —  quite  likely  —  to  be 
bothered  with  the  injury  for  several  years,  and  might  be 
always,  at  least  under  certain  conditions,  as  overuse.  The 
rule  is  well  settled  that,  in  order  to  recover  damages  on  the 
ground  that  an  injury  is  permanent,  the  evidence  must  show 
such  permanency  with  reasonable  certainty.  Hardy  v.  Milr 
waukee  St.  R,  Co,  89  Wis.  187;  Block  v.  Milwaukee  St  H. 
Co.  89  Wis.  371 ;  Raymond  v.  Keaeherg^  91  Wis.  195 ;  Ground- 
water  v.  Washington^  92  Wis.  61.  The  amount  of  the  ver- 
dict makes  it  quite  certain  that  the  jury  must  have  found 
tho  injury  to  have  been  permanent.  To  allow  a  verdict  to 
be  based  upon  such  conjectural  evidence  would  be  to  defeat 
the  ends  of  justice. 

Error  is  assigned  because  an  expert  physician  was  allowed 
to  testify  to  the  effect  that  consumption  in  the  family  of  the 
plaintiff's  father  or  mother,  especially  the  immediate  family, 
would  show  a  strong  susceptibility  in  all  of  the  family  to  the 
infection.of  consumption, —  local  tuberculosis,-^  particularly 
in  swollen  tissues  which  do  not  fully  recover  their  normal 
condition  after  injury;  that  he  could  not  say  whether  the 
inflammatory  condition  of  the  surface  of  the  bone  and  the 
lig^aments  which  he  saw  was  so  infected;  that  consumption 
would  have  a  bearing  in  the  case,  and  that  in  the  course  of 
years  would  affect  it, —  probably  would ;  that  there  was  dan- 
ger of  it;  that  stating  that  it  would  probably  occur  was 
Vol.  99  —  30 
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stating  it  with  a  little  greater  degree  of  certainty  than  he 
desired,  but  there  would  be  a  great  likelihood  of  its  occur- 
ring,—  a  danger  which  he  regarded  as  the  greatest  danger 
in  the  case, —  the  danger  of  becoming  affected  with  that 
disease.  Such  evidence  was,  at  most,  conjectural,  and  was 
certainly  inadmissible,  without  first  laying  a  foundation  for 
the  same  by  showing  that  the  plaintiff  was  consumptive  or 
reasonably  certain  of  being  consumptive.  It  does  not  ap- 
pear that  that  was  done.  This  court  has  repeatedly  held 
that  the  presence  of  disease  may  aggravate  and  prolong  an 
injury,  and  correspondingly  increase  the  damages  recover- 
able. McNaina/ra  v.  Clintonvilley  62  Wis.  211,  and  cases  there 
cited. 

Counsel  insist  that  the  damages  are  excessive,  but  with  no 
certificate  that  the  bill  of  exceptions  contains  all  the  evi- 
dence, and  no  motion  for  a  new  trial  on  that  ground,  we  are 
not  at  liberty  to  determine  the  question. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 
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April  15 —May  S,  1898, 

Evidence:    Transactions  vnth  decedent:   Appeal,  finding  not  again$t 

weight  of  evidence, 

"L  In  an  action  by  an  administrator  to  recover  certificates  of  deposit 
in  possession  of  and  claimed  by  the  widow  of  the  decedent,  testi- 
mony by  the  defendant  that  she  did  not  indorse  the  name  of  tlie 
decedent  upon  such  certitic-ates,  and  that  she  had  had  them  in  her 
possession  since  nearly  two  months  before  his  death,  is  not  incom- 
petent under  sea  4009,  R  S.  1878.  These  are  not  statements  of 
tnin tactions  with  a  deceased  party. 

2.  In  a  case  tried  by  the  court,  its  finding  will  not  be  disturbed  on  ap" 
peal  if  not  clearly  against  the  weight  of  the  eyidencOb 
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Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  G.  Siebeokee,  Circuit  Judge.     Affirmed, 

This  action  was  brought  by  Lawrence  B.  Murphy^  as  ad- 
ministrator of  the  estate  of  one  James  Quinn,  who  died 
March  21. 1896,  aged  eighty-one  years.  The  defendant  was 
the  widow  of  the  deceased  by  a  second  marriage.  The  com- 
plaint charged  that  the  deceased  died  owning  three  houses 
in  the  city  of  Madison,  two  government  bonds  of  $500  each, 
and  four  bank  certificates  of  deposit,  aggregating  $1,900  in 
amount;  that  the  defendant  falsely  claimed  that  the  said 
certificates  had  been  given  and  indorsed  to  her  by  James  in 
his  lifetime,  but  that  such  gift  never  was  made;  and  that,  if 
she  had  acquired  possession  of  the  certificates  before  the 
death  of  James,  such  possession  was  obtained  by  fraud  anc( 
undue  infiuence.  The  answer  denied  the  alleviations  of  the 
complaint,  and  alleged  that  the  deceased,  in  January,  1896, 
gave  the  certificates  to  the  defendant  on  account  of  natural 
love  and  affection.  The  case  was  tried  by  the  court,  which 
found  that  the  certificates  were  indorsed  by  the  deceased, 
and  given  by  him  to  the  defendant  in  the  latter  part  of 
January,  1896,  and  have  been  in  her  possession  ever  since, 
and  that  the  transaction  constituted  a  valid  gift  inter  vivos. 
From  judgment  for  the  defendant  on  this  finding,  the  plaint- 
iff appeals. 

For  the  appellant  there  was  a  brief  by  Jones  dk  Stevens^ 
and  oral  argument  by  B.  W.  Jones,  They  argued  that  the 
testimony  of  the  defendant  was  incompetent  under  sec.  4069, 
R.  S.  1878.  The  prohibition  of  that  statute  extends  to  neg- 
ative testimony  intended  to  establish  the  affirmative  infer- 
entially.  There  was  no  pretense  that  the  certificates  came 
to  defendant's  possession  in  any  way  except  by  direct  deliv- 
ery from  the  decedent.  Clift  v.  Moses^  112  N.  Y.  426;  Un- 
derbill, Evidence,  442.  There  was  no  clear,  satisfactory, 
and  incontrovertible  evidence  to  establish  the  alleged  gift. 
Marshall  v.  Jaguiili^  134  Mass.  138,  140;  Devlin  v.  Green- 
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V)ich  Sav.  Banky  125  K  T.  756;  Grey  v.  Grey^  47  id.  552; 
Rogers  v.  Rogers^  153  id.  356;  Nesbet  v.  Lochmdn^  34  id.  167; 
Resch  V.  Senriy  28  Wis.  286 ;  Kmney  v.  Pvhlio  Adm%  2 
Bradf.  319;  Oeorge  v,  Spencer^  2  Md.  Ch.  353;  Herr^a  Ap- 
pealy  5  Watts  ife  S.  494;  Walter  v.  Hodge^  2  Swanst.  97; 
DilU  13.  Stevensonf  17  N.  J.  Eq.  408 ;  Martin  v.  Smithy  25 
W.  Va.  579. 

For  the  respondent  there  was  a  brief  by  Olin  cfe  JBiUler, 
and  oral  argument  by  Knox  Kinney  and  JI.  Z.  Butter. 

WiNSLOw,  J.  There  is  but  one  question  of  law  in  this 
case.  The  defendant  was  allowed  to  testify  against  objectioa 
that  she  did  not  herself  indorse  the  name  of  James  Qainn 
upon  the  backs  of  the  certificates  of  deposit  in  controversy, 
and  that  she  had  had  the  certificates  in  her  possession  since 
the  latter  part  of  January,  1896.  It  is  claimed  that  these 
are  statements  of  transactions  with  a  deceased  party,  and 
incompetent,  under  sec.  4069,  E.  S.  1878.  This  contention 
seems  fully  answered  by  the  decision  of  this  court  in  the 
case  of  Stewart  v.  Stewarty  41  Wis.  624.  There  the  ques- 
tion was  whether  a  deed  had  been  delivered  by  a  deceased 
grantor  to  the  defendants,  and  it  was  held  that  they  could 
testify  as  to  how  long  it  had  been  in  their  possession,  and 
that  such  testimony  would  not  be  testimony  of  any  trans- 
action had  by  them  with  the  deceased.  It  is  equally  appar- 
ent that  a  denial  by  the  defendant  that  she  had  forged  the 
name  of  the  deceased  on  the  back  of  the  certificates  is  not 
evidence  in  respect  to  a  transaction  with  the  deceased. 

The  remaining  questions  are  questions  of  fact.  The  de- 
fendant produced  direct  evidence  to  show  that  the  certifi- 
cates were  actually  indorsed  by  the  deceased  in  his  lifetime, 
and  delivered  to  the  defendant,  as  well  as  expert  evidence 
to  the  effect  that  the  signatures  upon  the  backs  of  the  cer- 
tificates were  in  fact  the  signatures  of  the  deceased.  On 
the  other  hand,  the  plaintiff  introduced  expert  evidence  to 
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the  effect  that  the  signatures  were  not  written  by  the  de- 
ceased, and  also  produced  evidence  of  collateral  facts  tend- 
ing to  disprove  the  alleged  gift.  Upon  all  this  testimony, 
the  trial  judge  who  saw  the  witnesses  determined  that  the 
alleged  gift  was  sufficiently  proven.  We  are  unable  to  say 
that  this  conclusion  is  clearly  against  the  weight  of  the  evi- 
dence, and  hence  we  cannot  disturb  it. 
By  the  CovH. —  Judgment  affirmed. 
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Conveyance  by  parents  on  condition  of  support:  Beseission  for  failure 

to  perform:  Remedies:  Waiver* 

1.  The  consideration  for  the  conveyance  of  a  farm  and  personal  prop- 
erty by  parents  to  their  son  was  his  agreement  to  support  them 
during  the  remainder  of  their  lives;  to  furnish  them  each  year 
certain  food  supplies,  the  use  of  certain  portions  of  the  dwelling 
with  free  ingress  and  egress  to  any  part  thereof;  to  furnish  them 
plenty  of  firewood  and  water  ready  for  use  at  all  times,  and  to 
care  for  them  in  all  things,  and  furnish  them  with  a  doctor  and 
medicine  when  needed,  and  with  decent  burial  when  dead.  Heldf 
that  the  agreement,  fairly  interpreted,  required  the  son  to  devotd 
his  personal  efforts  to  support  and  care  for  them,  and  that  his 
failure  to  furnish  his  parents  with  a'  sufficiency  of  wbod  and 
water,  and  his  getting  married  and  removing  several  miles  away, 
and  failing  to  give  them  any  personal  care  or  attention,  even  when 
sick,  but  leaving  them  chiefly  to  care  for  themselves,  were  sub- 
stantial breaches  of  his  agreement,  for  which  a  court  of  equity 
would  set  aside  the  conveyances. 

%  Although,  as  a  part  of  the  transaction,  the  son  gave  to  his  parents 
a  mortgage  on  a  part  of  the  farm  as  security  for  the  performance 
of  his  agreement,  and  another  mortgage  to  secure  the  payment  of 
a  sum  of  moneyi  they  were  not  limited  to  their  remedy  on  such 
mortgages. 
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8.  That  the  parents  commenced  an  action  to  foreclose  one  of  such 
mortgages,  which  however  they  dismissed  before  commencing  the 
action  to  set  aside  the  conveyances,  was  no  waiver  of  or  bar  to  their 
right  to  maintain  the  latter  action  to  obtain  the  relief  sought 
therein. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  R.  G.  Siebecker,  Circuit  Judge.     Reversed. 

This  action  was  brought  to  set  aside  and  rescind  a  con- 
veyance of  certain  real  estate,  a  bill  of  sale  of  personal  prop- 
erty, and  the  agreement  under  which  they  were  executed, 
between  the  said  plaintiffs  and  the  defendant,  their  son, 
Knut  J.  Bostrak,  There  was  a  finding  and  judgment  in  the 
circuit  court  against  the  plaintiffs,  upon  which  judgment 
was  given  against  them  denying  the  relief  claimed,  from 
which  they  appealed. 

The  complaint  stated,  in  substance,  that  the  plaintiff  John 
Knutson^  December  8,  1892,  was,  and  for  a  long  time  had 
been,  the  owner  in  fee  and  in  possession  of  165  acres  of  farm- 
ing land  therein  described,  of  the  value  of  $7,000,  and  owned 
a  large  amount  of  personal  property,  stock,  and  farming 
implements,  of  the  value  of  $1,000;  that  the  plaintiff  John 
J'Lnutson  being  of  the  age  of  seventy-three  years,  and  his 
Tvife,  Mary  Knutson^  of  the  age  of  sixty-eight  years,  and 
being  both  infirm  of  health  and  unable  longer  to  take  care 
of  or  superintend  the  said  farm  and  property,  and  anxious 
to  make  such  disposition  of  it  as  would  secure  to  them  a 
sufficient  support  in  sickness  and  in  health  during  the  re- 
mainder of  their  lives,  whereby  they  might  be  relieved  from 
the  labor  and  care  of  superintending  it,  and  might  be  en- 
abled to  continue  to  live  upon  it,  and  make  it  their  home, 
and  might  also  have  the  care  of  a  near  relative,  they  agreed 
that  the  defendant  Knut  J,  Bostrak^  their  son,  should  have 
a  deed  of  said  farm  and  a  bill  of  sale  of  said  personal  prop- 
erty, and  in  consideration  therefor  he  should  secure  to  the 
plaintiffs  a  home  on  said  farm,  and  provide  them  with  food, 
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clothing,  medical  attendance,  care,  and  assistance,  both  in 
health  and  in  sickness,  during  their  lives,  or  the  life  of  the 
survivor,  and  that  the  defendant  J^nui  J.  Bostrak  should 
also  execute  and  deliver  a  note  and  mortgage  to  the  plaint- 
iif  Mary  Knutson  for  $2,000,  payable  in  ten  years,  and  that 
the  title  to  said  premises  in  said  defendant  Bostrak  should 
be  contingent  upon  the  complete  performance  of  the  agree- 
ment set  forth  in  the  complaint;  that  the  defendant  agreed 
to  receive  such  conveyance  and  bill  of  sale  on  said  terms, 
and  to  execute  said  note  and  mortgage,  and  to  support  and 
maintain  the  plaintiffs  as  above  stated;  and  that  they  duly 
executed  and  delivered  to  him  on  that  day  a  deed  of  said 
premises  and  a  bill  of  sale  of  said  personal  property. 

It  was  alleged  that  the  defendant  Bostrak^  being  then  un- 
married, in  consideration  therefor  and  as  part  of  said  trans- 
action, executed  and  delivered  to  the  plaintiffs  a  written 
agreement,  in  substance  and  to  the  effect  stated ;  that  is  to 
say,  that  said  Bostrak^  in  consideration  of  the  conveyance  of 
said  lands  then  made  to  him  by  the  parties  of  the  second 
part,  agreed  and  bound  himself,  his  heirs,  executors,  and  as- 
signs, to  support  and  care  for  the  plaintiffs  in  sickness  and 
in  health,  during  their  natural  lives,  or  the  life  of  either  of 
them;  to  furnish  to  them  on  the  15th  day  of  November,  1893, 
and  annually  thereafter  on  that  day,  400  pounds  of  good  flour, 
100  pounds  of  pork,  100  pounds  of  beef,  ten  pounds  of  good 
coffee  and  twenty  pounds  of  granulated  sugar,  twenty  bush- 
els of  oats,  five  bushels  of  potatoes,  twenty  bushels  of  corn ; 
to  keep,  feed,  and  care  for  (winter  and  summer)  one  horse, 
three  cows,  and  three  sheep;  to  milk  said  cows,  and  care  for 
the  milk,  and  churn  the  butter;  to  furnish  to  them  the  east 
room  of  the  present  dwelling,  and  all  of  upstairs  of  the  same, 
and  use  of  the  cellar,  to  be  kept  in  good  order,  and  main- 
tained, and  to  have  free  ingress  and  egress  to  the  same 
through  any  part  of  the  building;  to  furnish  in  the  house 
plenty  of  good  firewood  and  water  ready  for  use  at  all  times; 
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to  have  free  use  of  the  barn  and  basement  for  tbe  stock,  and 
the  west  part  of  the  tool  shed ;  to  give  them  annually  one 
half  of  the  fruit  raised  in  the  garden  on  the  trees  that  are 
now  growing,  and  one  half  of  the  eggs  from  the  chickens; 
to  care  for  them  in  all  things,  and  furnish  them  with  a  doc- 
tor and  medicine  when  needed,  and  at  death  a  decent  burial. 
To  secure  the  performance  of  the  above  contract  said  Bos- 
trak then  and  there  duly  executed  and  delivered  to  the  plaint- 
iffs a  mortgage  conditioned  for  the  performance  thereof,  and 
covering  the  south  sixty-five  acres  of  the  E.  ^  of  the  S.  E.  1 
of  section  9,  and  the  N.  E.  i  of  the  N.  E.  i  of  section  16, 
town  6,  range  11,  Dane  county,  and  being  a  portion  of  the 
lands  conveyed  on  that  day  to  him  by  the  plaintiffs.  Said 
deed  and  mortgage  were  duly  witnessed,  acknowledged,  and 
recorded,  and  said  Bostrak  at  the  same  time  executed  and 
delivered  to  the  plaintiff  Mary  Knutson  his  note  for  $2,000, 
payable  ten  years  after  date,  with  interest  at  six  per  cent, 
payable  annually  after  June  8,  1893,  with  the  privilege  of 
paying  not  less  than  $100  thereon  at  the  end  of  any  year; 
and  to  secure  the  same  he  duly  executed  and  delivered  to  the 
plaintifif  Mar^y  Knutson  a  mortgage,  bearing  even  date  with 
said  note,  on  the  same  property  described  in  the  mortgage 
given  to  secure  said  agreement  for  maintenance,  and  which 
was  also  duly  witnessed  and  acknowledged.  It  was  alleged 
that  said  deed,  bill  of  sale,  and  contract  for  support,  and  the 
mortgages  to  secure  said  contract,  and  the  promissory  note 
arid  mortgage  securing  the  same,  were  part  and  parcel  of 
the  same  contract,  and  all  of  said  instruments  were  executed 
and  delivered  at  the  same  time,  and  that  said  Bostrak  paid 
no  other  or  different  consideration  for  said  premises  and  per- 
sonal property  except  as  contained  in  said  agreements;  that 
shortly  thereafter  the  defendant  Bostrak  went  into  posses- 
sion of  the  premises  described,  took  possession  of  said  per- 
sonal property^  and  so  remained  until  on  or  about  May  25^ 
1896. 
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It  was  alleged  that  the  defendant  Bosirak  bad  failed  to 
perform  the  covenants  of  said  agreement  by  failing  to  keep 
in  order  and  maintain  the  rooms  set  apart  for  the  plaintiflfsy 
by  failing  to  furnish  in  the  house  firewood  and  water,  by 
failure  to  furnish  them  medical  attendance  when  needed  and 
requested,  and  had  refused,  and  still  refused,  to  furnish  the 
articles  and  the  support  and  care  provided  for  in  said  con- 
tract, but,  on  OP  about  May  25,  1896,  left  the  premises,  and 
went  to  reside  on  a  different  farm  in  said  county,  and  that 
he  had,  since  his  departure,  wholly  failed  to  comply  with 
any  of  the  terms  of  said  agreement,  and  by  reason  of  such 
noncompliance  the  plaintiffs  had  re-entered  the  premises 
described  as  for  condition  broken,  and  were  then  in  pos- 
session thereof;  that  he  had  appropriated  all  of  said  personal 
property,  and  changed  its  form  so  that  it  could  not  then  be 
identified,  and  that  a  rescission  of  the  bill  of  sale  would  be 
of  no  benefit  to  the  plaintiffs;  that  defendant  Petrine  Bos- 
irak is  the  wife  of  said  defendant  Knut  J,  Bostrak^  and 
claims  an  inchoate  right  of  dower  in  said  premises;  that 
May  2, 1896,  Knut  J.  Bosirak  executed  and  delivered  to  the 
defendant  Susan  S.  Cady  a  mortgage  on  the  premises  de- 
scribed in  said  warranty  deed  for  the  alleged  consideration 
of  $3,000,  which  is  recorded,  etc.,  and  plaintiffs  allege  that 
said  Susan  S.  Cady  knew,  before  receiving  said  mortgage, 
of  the  existence  of  said  agreement  for  support,  and  that  the 
title  of  the  mortgagor,  Bosirak^  was  liable  to  be  defeated  in 
case  of  noncompliance  therewith;  that  said  Bosirak  on  the 
same  day  executed  and  delivered  to  the  defendant  Stoughton 
State  Bank  a  mortgage  for  $2,000,  covering  the  property 
described  in  said  warranty  deed,  that  said  mortgage  was 
recorded,  and  that  said  bank  knew,  before  receiving  it,  of 
the  existence  of  said  agreement  for  support,  and  that  the 
title  of  the  mortgagor  was  liable  to  be  defeated  in  case  of 
noncompliance  therewith. 

Judgment  was  prayed  canceling  said  deed  and  contract, 
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and  the  mortgage  securing  said  contract,  and  the  $2,000 
note  and  mortgage  securing  the  same,  and  that  all  of  said 
instruments  might  be  declared  void  and  of  no  effect,  and 
that  plaintiflfs  might  have  restitution  of  said  premises,  and 
that  tho  court  might  divest  the  title  of  said  Bostrak^  and 
transfer  the  same  to  the  plaintiff  John  Knutson^  and  for 
their  costs  and  disbursements,  and  for  such  further  and  other 
relief  as  might  be  just. 

The  separate  answer  of  Bostrak  and  wife  admitted  that 
at  the  time  of  the  execution  of  said  instruments  plaintiffs 
were  somewhat  advanced  in  years,  but  denied  that  they  were 
infirm  in  health,  or  unable  longer  to  take  care  of  and  super- 
intend said  farm,  and  admitted  that  they  were  desirous  of 
making  such  disposition  of  said  property  as  would  secure  to 
them  sufficient  support  and  maintenance  in  health  and  in 
sickness  during  the  remainder  of  their  lives,  or  the  life  of  the 
survivor,  and  that  tbey  sold  and  conveyed  said  real  estate 
and  personal  property  to  Knut  J,  Bostrak  in  consideration 
of  §2,000  and  the  execution  of  the  contract  mentioned,  and 
admitted  the  making  of  the  warranty  deed  and  of  the  mort^ 
gage  securing  the  82,000  note,  and  the  recording  thereof. 
The  answer  averred  that  the  defendant  Bosti^ak  had  paid 
the  interest  on  said  note  as  it  became  due,  except  the  last 
year's  interest,  and  had  paid  the  sum  of  $200  principal; 
that  the  plaintiffs  commenced  an  action  to  foreclose  said 
mortgage.     They  admitted  the  agreement  set  out  in  the 
complaint,  and  that  it  was  recorded,  and  the  making  and  ex- 
ecution of  the  mortgage  to  the  plaintiffs  to  secure  the  per- 
formance of  such  agreement,  and  that  in  case  of  the  failure 
or  omission  of  the  defendant  to  perform  said  contract  he 
should  be  liable  thereon  in  damages  not  to  exceed  $2,000, 
and  not  otherwise;  that  he  took  possession  of  said  premises, 
and  had  since  continuously  held  possession,  and  said  personal 
property,  except  as  to  some  portion  of  the  same  which  had 
been  used  or  disposed  of  by  him.    He  admitted  also  the 
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execution  of  the  mortgage  to  Susan  S.  Cady,  as  well  as  the 
mortgage  to  the  Stoughton  State  Bank,  and  that  both  were 
recorded;  and,  except  as  specifically  admitted  or  denied, 
they  denied  every  allegation  and  matter  stated  in  said  com- 
plaint. The  defendants  averred  that  the  agreement  men- 
tioned, and  all  parts  thereof,  had  been  fully  performed  as 
required,  and  alleged  that  May  25, 1896,  they  moved  off  from 
said  premises  to  a  farm  within  a  few  miles  therefrom,  with 
the  full  knowledge  and  consent  of  the  plaintiffs,  but  that 
they  had  at  all  times  fulfilled  all  the  terms  of  said  agree- 
ment, and  offered  to  fulfill  the  same  so  long  as  the  plaintiffs, 
or  either  of  them,  might  live ;  that  they  had  paid  taxes,  in- 
surance, and  for  repairs,  various  sums,  no  part  of  which  or 
of  said  interest  or  principal  paid  to  the  plaintiffs  had  been 
repaid  to  the  defendant;  that  certain  of  the  work  stipulated 
to  be  done  by  the  defendant  in  said  agreement  had  been, 
during  the  entire  existence  of  the  contract,  done  by  the 
plaintiffs  by  their  own  desire  and  choice. 

If  was  found  by  the  court  that  the  plaintiffs  executed  and 
delivered  to  the  defendant  Bostrak  the  warranty  deed  of  the 
premises  mentioned  December  8, 1892,  and  that  the  plaintiff 
John  Knutson  sold  and  conveved  to  said  Bostrak  certain 
personal  property  of  the  value  of  $:1:50,  and  that  he  at  the 
same  time  executed  and  delivered  to  the  plaintiff  the  agree- 
ment or  contract  mentioned  in  the  complaint,  and  to  secure 
the  faithful  performance  of  said  agreement  he  executed  and 
delivered  to  the  plaintiffs  a  mortgage  for  the  sum  of  §2,000, 
in  substance  as  stated  in  the  complaint,  as  well  as  the  note 
to  Mary  Knutson^  for  $2,000,  and  a  mortgage  securing  the 
same  as  stated  therein ;  that  the  defendant  Knui  J.  Bostrak 
is  the  son  of  the  plaintiffs,  and  said  several  agreements  and 
instruments  were  made  and  entered  into  by  him  at  the  re- 
quest of  the  plaintiffs;  that  at  the  time  the  plaintiff  e/oA/i 
Knutson  was.  about  seventy-three  years  of  age,  and  Marij 
Knutson  about  sixty-eight  years  of  age,  and  that  the  said 
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John  Knutson  had  for  many  years  been  subject  to  occasional 
spells  of  fits,  the  sickness  lasting  from  half  an  hoar  to  two 
or  three  hours;  that  otherwise  the  health  of  said  plaintiffs 
was  good  for  people  of  their  age;  that  shortly  after  the 
execution  of  said  agreement  the  parties  entered  upon  the 
performance  thereof,  and  the  defendant  Bostrak  had  been 
in  possession  of  the  farm,  worked  the  same  and  received  the 
proceeds,  and  continued  to  reside  thereon  until  May,  1896, 
when  he  removed  onto  a  farm  within  a  few  miles  of  said 
premises,  which  was  done  with  the  knowledge  and  consent 
of  the  plaintiffs,  upon  the  marriage  of  the  defendant  Knut 
J.  Bostrak  to  the  said  Petrine  Bostrak. 

It  was  found  that  the  defendant  Bostrak  furnished  the 
plaintiffs  on  the  15th  of  November  in  each  year,  as  required 
by  said  contract,  the  various  articles  mentioned  and  specified 
therein,  and  that  it  was  stated  by  plaintiffs  that,  so  far  as 
the  services  required  by  said  contract  to  be  performed  by  the 
defendant,  it  was  the  desire  of  the  plaintiffs  that  the  same 
should  not  be  performed  except  in  case  of  their  sickness,  or 
for  any  other  reason  they  were  unable  to  perform  them  for 
themselves  or  demanded  the  performance  thereof,  as  they 
preferred  to  do  those  things  themselves,  and  for  a  number  of 
years  immediately  before  the  commencement  of  the  action 
the  plaintiffs  had  been  performing  said  services  for  them- 
selves as  a  matter  of  choice,  though  said  Bostrak  was  at  all 
times  ready  and  willing  to  perform  the  same;  that  during  a 
portion  of  the  last  year  defendant  Bostrak  failed  to  furnish 
plaintiffs  with  the  full  amount  of  wood  required  for  their 
use,  and  during  a  short  period,  while  the  well  was  out  of  re- 
pair, did  not  furnish  them  with  well  water  for  use  upon  the 
premises  as  agreed,  and  for  a  considerable  period  he  did  not 
provide  a  pump  for  the  well  at  the  house,  which  made  it 
necessary  to  draw  the  water  from  the  well  with  a  rope;  that 
with  these  exceptions  the  defendant  Bostrak  had  at  all  times 
fully  performed  all  the  conditions  of  said  contract  by  him  to 


Wis.]  JAinJAKT  TEEM,  1898.  477 

Knutson  and  wife  v&  Bostrak  and  wife. 

be  perfoimed ;  that  he  had  paid  to  Mary  Knutson  the  annaal 
interest  upon  the  note  for  $2,000,  except  the  last  two  years' 
interest  thereon,  and  had  paid  the  sum  of  $200  of  the  prin- 
cipal, and  the  sum  of  $200  interest,  which  sums  are  still  re- 
tained by  the  plaintiff  Mary  Knutson;  that  the  fair  rental 
value  of  the  property  was  $300  per  annum. 

As  conclusions  of  law  the  court  found  that  the  breach  of 
said  contract  in  respect  to  furnishing  the  wood  and  water 
was  not  a  breach  in  a  substantial  matter,  and  did  not  entitle 
plaintiffs  to  a  rescission  of  the  agreement,  and  that  there  had 
been  no  such  breach  of  said  contract  as  to  entitle  plaintiffs 
to  a  rescission ;  that  the  plaintiffs,  by  their  conduct  and  agree- 
ment, had  waived  their  rights  to  assert  the  failure  of  defend- 
ant to  comply  with  the  literal  terms  of  the  written  agreement 
as  a  breach  thereof;  that  they  were  not  entitled  to  a  rescis- 
sion of  the  deed  and  agreement  as  prayed,  but  their  remedy 
was  by  an  action  to  foreclose  their  mortgages;  that  the  de- 
fendants were  entitled  to  a  judgment  dismissing  the  plaint- 
iffs' complaint,  but  without  costs  to  either  party,  which  was 
entered  accordingly,  and  from  which  the  plaintiffs  appealed. 

At  the  trial  the  plaintiff  John  Knutson  testified,  among 
other  things,  that  he  was  past  seventy -five  years  of  age; 
that  he  acquired  most  of  the  farm  thirtj'-one  years  before, 
and  had  made  the  improvements;  that  it  was  worth  $7,000; 
that  he  had  a  disease  of  the  heart,  which  made  it  impossible 
for  him  to  conduct  the  farm,  and  when  attacked  with  such 
sickness  he  could  not  see,  but  if  he  laid  down  on  his  hands 
and  knees  sometimes  it  passed  off  quickly  and  ho  regained 
his  sight;  that  he  had  been  subject  to  these  spells  for  over 
fifty  years;  that  he  was  very  weak  after  having  them;  that 
they  lasted  for  half  an  hour  at  a  time,  sometimes  for  an 
hour,  and  sometimes  for  two  or  three  hours;  that  he  made 
this  arrangement  with  his  son  because  he  did  not  think  he 
was  strong  enough  to  work  the  farm  any  longer,  and  he 
told  the  defendant  Knut  J.  Bostrak  that  he  was  to  have  the 
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farm  because  he  had  some  faith  in  him.  "  We  were  to  be 
supported  from  that  time  until  our  death.  It  was  said  that 
he  was  to  remain  on  the  farm  as  long  as  we  lived."  He  tes- 
tified to  the  failure  of  the  defendant  Bostrak  to  perform 
the  agreement;  that  for  the  first  year,  but  not  afterwards, 
he  kepf  and  cared  for  three  cows;  that  he  had  not  kept 
their  rooms  in  order,  and  had  washed  them  only  once;  that 
the  pump  had  been  taken  from  the  well,  so  that  they  drew 
the  water  up  with  a  rope  and  chain ;  that  his  son  had  not, 
after  the  pump  was  taken  out,  hauled  any  water  for  him;, 
that  the  water  became  unwholesome,  and  unfit  for  use;  that 
his  son  left  the  farm  in  May,  1896,  and  he  did  not  know  he 
was  to  leave  until  he  saw  them  going  away ;  since  he  left  there 
had  been  no  one  living  in  the  house  but  himself  and  wife, 
until  within  two  or  three  weeks  past;  that  from  the  time 
he  left  his  son  had  done  nothing  for  him  or  his  wife  except 
that  he  had  given  them  in  November  what  they  were  to 
have  to  live  on.  These  things  he  had  given  them  regularly, 
but  had  given  them  no  personal  care  or  attention,  or  sent 
any  one  to  do  so.  There  was  firewood  prepared  last  winter, 
in  January,  before  he  took  it  away,  quite  a  lot,  and  he  came 
and  took  it  away  himself,  most  of  it;  "but  I  protested 
against  his  taking  it."  There  were  about  thirty  wagon 
boxes  of  it  in  the  wood  shed,  and  a  large  pile  outside,  before 
he  began  hauling  it  away.  Sometimes  he  came  and  took  it 
away  f lom  the  shed,  and  sometimes  his  hired  man.  Some 
of  it  witness  had  cut  and  prepared,  and  some  he  had,  and 
some  his  hired  man.  "  When  he  came  there  to  get  the  last 
load  I  spoke  of,  I  had  a  talk  with  him.  *  Are  you  goings 
to  take  the  wood  that  is  left  now,  Knutf '  He  said,  '  Yes, 
I  am.'  *  You  must  not  do  that,'  I  said.  *  Well,  I  am  goings 
to  take  it,  every  stick  of  it,  if  I  can  get  it  in  the  box;  but  I 
do.i't  think  I  can  get  it  all  in.'  '  But  what  am  I  to  do  for 
wood  the.),  in  the  face  of  the  cold  winter? '  I  said.  He  left 
about  half  a  box,  as  much  as  I  thought  would  last  about  a 
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week,  and  if  it  had  been  cold  it  would  have  been  too  little 
for  that  time."  But  the  plaintiff  hired  one  Johnson  to  cut 
and  prepare  wood  for  him  the  last  winter,  and  he  worked 
himself  as  much  as  he  was  able.  The  defendant  Bostrah 
did  not  furnish  him  any  wood,  and  had  not  since.  He  had 
not  carried  in  the  house  for  them  a  single  stick  of  wood  or 
drop  of  water.  He  further  testified  that  in  1896  his  wife 
was  sick  about  four  weeks,  was  bedridden  during  that  time, 
and  during  that  time  the  son  lived  in  the  same  house,  but 
he  was  never  in  to  see  her,  and  did  not  offer  to  do  anything 
for  her.  Last  winter  she  was  much  sicker,  four  or  five  days. 
"  He  sent  no  one  to  help  us,  and  did  not,  at  that  time,  offer 
to  do  anything  for  us." 

Mary  Knutson^  one  of  the  plaintiffs,  testified  that  after 
her  husband  deeded  the  land  to  Knut  Bostrah^  he  {Knut} 
had  not  milked  the  cows  or  taken  care  of  them,  and  had  not 
furnished  anv  water.  In  the  winter  of  1896  she  was  so  sick 
she  was  lying  in  bed  three  or  four  weeks.  ^^Knut  was  in  the 
house,  but  never  came  into  the  room  where  I  was  sick;  so 
far  as  I  know,  never  asked  how  I  was,  and  did  not  offer  to 
do  anything  for  me.  Before  he  left  the  farm,  he  had  no  talk 
with  me  about  leaving.  I  first  learned  he  was  going  away 
about  the  time  he  left.  Since  that  time  he  has  never  been 
to  the  house,  or  offered  to  do  anything  for  us.  Last  fall  I 
had  a  talk  with  him,  and  asked  him  if  he  was  going  to  leave 
us  alone  during  the  winter.  I  said,  *  Well,  you  know  how 
your  father  is,  Knut^ — that  he  was  subject  to  his  attacks 
while  eating,  and  sometimes  at  night.  *  It  may  be  that  it  is 
dangerous  for  me  to  be  alone.'  He  sent  no  one  in  the  winter 
to  help  take  care  of  us." 

William  Seamanson  testified  to  a  conversation  with  de- 
fendant Bostrak  in  March,  1897,  when  he  was  asked  whether 
he  would,  in  the  future,  fulfill  the  contract  with  the  old  folks, 
as  he  had  agreed  to,  and  he  answered,  "  No,  I  cannot,  and 
will  not." 
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The  defendant  JSostrah  testified  that  he  told  the  old  peo- 
ple in  the  suraraer  of  1894  that  he  would  do  anything  he 
<50uld  for  them,  whether  it  was  in  the  contract  or  not,  if 
they  would  speak  to  him ;  that  he  had  never  refused  to  do 
anything  for  the  old  people,  or  get  anything  for  them, 
whether  it  was  in  the  contract  or  not,  if  it  was  suggested 
to  him;  that  he  judged  he  left  plenty  of  wood  at  the  old 
place  for  two  or  three  months;  that  neither  he  nor  any  of 
his  men  ever  reported  to  him  that  he  was  out  of  wood, 
or  anything  of  that  kind;  that  he  heard  nothing  about  his 
mother  being  sick  several  weeks  last  winter,  when  he  was 
there,  and  that  he  spoke  to  them  about  moving  off  the  place 
before  he  moved,  and  they  made  no  objection ;  that  he  saw 
his  father  and  mother  haul  water  from  the  well  with  a  pail 
and  rope  a  good  many  times;  he  never  offered  to  do  it  for 
them;  that  he  took  no  pains  to  furnish  water  to  his  parents; 
that  he  hauled  quite  a  bit  of  wood  away  during  the  sum- 
mer, some  during  the  fall,  and  some  during  the  winter;  that 
he  got  the  last  load  the  19th  of  January;  that  he  did  not  go 
into  the  rooms  of  his  parents  in  1896  oftener  than  any  other 
time,  never  went  in  except  when  he  wanted  to  say  something 
to  them,  and  it  might  be  months  he  would  not  go  into  the 
rooms  at  all;  that  he  knew  his  father  was  subject  to  sick 
spells,  and  had  them  frequently,  might  have  them  in  the 
daytime  or  nighttime,  and  knew  that  his  father  and  mother 
were  living  there  alone  last  winter;  that  his  mother  spoke 
to  him  one  time  about  having  some  one  to  come  there  and 
stay. 

It  was  shown  that  in  May  or  June,  1894,  SntU  Bostrak^ 
in  a  conversation  between  the  parties,  said  he  would  do 
everything  for  his  mother  if  she  would  speak  to  him  about 
it, —  baking  the  bread,  fixing  the  meals,  washing  the  clothes, 
and  scrubbing  the  house  and  fixing  things  like  that.  She 
said,  "  No;  I  am  going  to  fix  my  own  bread,  and  my  own 
meals,  as  long  as  I  am  able  to  do  it."  Knut  said  he  would  do 
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it  whether  it  was  in  the  contract  or  not,  if  they  would  speak 
to  him  about  it.  One  Jacobson  testified,  on  behalf  of  the 
defendant,  to  a  conversation  with  the  old  gentleman,  in 
which  he  stated,  in  substance,  that  all  the  trouble  came  from 
himself  and  his  wife;  that  Knut  had  done  everything  that 
<jould  be  done  for  them,  all  that  could  be  expected  any  one 
would  do,  and  that,  if  they  had  done  what  was  right,  Knut 
would  not  have  left  the  place. 

For  the  appellants  there  was  a  brief  by  Erdall  cfe  Swansen 
and  £[,  A.  IluleVy  and  oral  argument  by  John  L,  Erdall, 

A,  W.  Anderson  and  O.  E,  Roe^  for  the  respondents,  argued 
that,  to  justify  a  rescission  of  the  conveyances,  a  breach  of 
the  agreement  in  a  substantial  part  comprehending  the  root 
of  the  whole  must  be  proved.  Here  no  such  breach  was 
proved.  &mith  v.  Smith,  34  Wis.  320;  Bishop,  Cont.  §  828; 
Tucker  v.  Tucker,  35  Mich.  365 ;  NortorCs  AdrrCr  v.  Perkins, 
«7  Yt.  203 ;  3  x\m.  &  Eng.  Ency.  of  Law,  922-925 ;  lieid  v. 
JBurns,  13  Ohio  St.  49.  The  plaintiflFs  have  waived  the  right 
to  rescind  by  accepting  articles  provided  for  in  the  contract, 
and  by  not  objecting  to  things  now  claimed  as  breaches,  and 
also  by  commencing  to  foreclose  a  mortgage  which  was  a 
part  of  the  transaction.  Thrall  v.  Thrall,  60  Wis.  503;  Wtl- 
lard  V.  Henry,  2  N.  H.  120;  Hubbard  v.  Hubbard,  97  Mass. 
188;  Jones,  Keal  Prop.  §  702.  The  commencement  of  such 
foreclosure  was  an  election  of  their  remedy  which  prevents 
their  subsequently  rescinding.  Crook  v.  First  Nat  Bank,  83 
Wis.  31-42,  and  cases  cited ;  Hildebrand  v.  Tarbell,  97  id. 
446;  Thomas  v.  Watt,  104  Mich.  201;  Morris  v.  Rexford,  18 
N.  Y.  552 ;  Conrow  v.  Little,  115  id.  387.  The  plaintiffs'  proper 
remedy  was  by  foreclosure  of  the  mortgages.  Peterson  v. 
OUson,  47  Wis.  122. 

PiNNEY,  J.     Considerable  evidence  was  produced  at  the 

trial  showing  the  relations  existing  between  the  parties,  and 

■how  completely  the  family  arrangement  into  which  they 
Vol.99  — 31 
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had  entered  with  the  best  of  intentions  had  miscarried  and 
substantially  failed  to  accomplish  its  purpose.  There  is  no 
reason,  we  think,  to  suppose  that  the  parties,  with  mutual 
accord,  will  again  attempt  to  carry  out  its  provisions.  The 
pleadings  and  evidence,  in  our  judgment,  show  abundant 
ground  for  rescinding  the  agreement  and  the  deed  of  con- 
veyance and  bill  of  sale  executed  under  it,  and  for  restoring 
the  parties,  as  near  as  may  be,  to  their  former  rights  and 
condition.  From^a  fair  construction  of  the  agreement  and 
the  various  instraments  executed  at  the  same  time,  as  applied 
to  the  subject  matter  and  situation,  we  think  they  must  be 
construed  together,  and  regarded  as  parts  and  provisions  of 
a  single  instrument.  They  appear  to  have  been  induced 
largely  by  the  confidence  the  plaintiflFs  very  naturally  had 
in  their  son.  An  equitable  accounting  and  adjustment  of 
the  matters  and  differences  between  the  parties  should  be 
adjudged  according  to  their  respective  rights  as  they  may 
appear.  The  pleadings  are  so  framed  that  such  a  judgment 
may  be  rendered  as  between  them,  and  which  will  provide 
for  and  adjust  all  their  rights  and  equities. 

The  agreement  manifestly  required  the  defendant  Bosirdkj 
in  consideration  of  the  conveyance  of  the  lands  then  made 
to  him  by  the  plaintiffs,  to  support  and  care  for  his  aged  and 
infirm  parents  in  sickness  and  health  during  their  natural 
lives,  or  the  life  of  either  of  them;  to  furnish  to  them  on  the 
15th  of  November  in  each  year,  and  annually  thereafter, 
certain  specified  articles  of  food,  and  the  use  of  certain  por- 
tions of  the  dwelling,  with  free  ingress  and  egress  therefrom 
to  any  part  of  the  building;  to  furnish  in  the  house  plenty 
of  good  firewood  and  water  ready  for  use  at  all  times;  and 
^^  to  care  for  them  in  all  things  and  furnish  them  with  a 
doctor  and  medicine  when  needed,  and  at  death  with  a  de- 
cent burial."  They  were  transferring  and  conveying  to 
their  son  their  farm  and  home  with  which  they  had  pro- 
Tided  themselves  by  the  care  and  industry  of  a  lifetime. 
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where  he  should  personally  minister  to  their  wants  and  ne- 
cessities, and  which  was  still  to  be  their  home  and  refuge  in 
their  declining  years.  Evidently  the  language  used,  taken 
in  connection  with  the  situation  and  circumstances,  clearly 
indicated  and  amounted  to  a  promise  that  he  would  devote 
his  personal  efforts  to  support  and  care  for  them,  and  carry 
out  the  terms  of  the  agreement  according  to  their  fair  im- 
port and  meaning.  The  consideration  for  the  conveyance 
of  the  farm  and  bijl  of  sale  of  the  personal  property  was  the 
agreement  entered  into  by  the  son  for  the  support  and  main- 
tenance of  his  aged  and  infirm  parents  during  their  lives. 
The  performance  of  the  condition  upon  which  the  convey- 
ance and  transfer  were  made  was  executory,  and  when  taken 
and  construed  together,  they  appear  to  have  been  taken  and 
held  by  the  defendant  under  a  condition  subsequent  for  the 
SHpport  and  care  of  his  aged  parents.  Beckman  v.  Beckman^ 
86  Wis.  655 ;  Hartstein  v.  HarUtein^  74t  Wis.  1 ;  Bogie  v.  Bogie^ 
41  Wis.  209 ;  Bresnahan  v.  Bremahan^  46  Wis.  386 ;  Blake 
V.  Blake,  56  Wis.  393;  Delong  v.  Belong,  56  Wis.  514.  It  is 
in  accordance  with  the  principle  of  these  cases  for  a  court 
of  equity  to  freely  set  aside  such  conveyances  for  a  breach 
of  such  condition,  and  to  do  full  equity  between  the  parties 
thereto  as  the  circumstances  of  the  case  may  require.  It  is 
plain  that  it  was  intended  that  the  plaintiffs  were  to  be  sup- 
ported and  cared  for  by  the  defendant,  who  was  to  minister 
to  their  wants  and  necessities  in  their  old  home,  certain  por- 
tions of  which  were  devoted  to  and  reserved  specially  for 
their  occupancy  and  use. 

It  would  manifestly  be  unreasonable  to  hold  that,  after 
the  defendant  Bostrak  had  secured  the  title  to  this  valuable 
farm,  and  the  personal  property  transferred  by  the  bill  of 
sale,  he  might  abandon  the  plaintiffs,  and  leave  them  to  care 
for  themselves  as  best  they  might,  and  still  retain  the  prop- 
erty conveyed  to  him.  The  property  so  convej'^ed  and  trans- 
ferred to  the  defendant  was  transferred  and  conveyed  upon 
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a  condition  of  substantial  and  faithful  performance  upon  his 
part  of  the  stipulations  of  the  agreement  in  question.  The 
written  instruments,  taken  together,  are  upon  a  condition 
subsequent  that  the  defendant  should  fairly  and  faithfully 
perform  the  terms  and  conditions  of  said  agreement,  and 
that  he  would  support  and  care  for  the  plaintiffs  during 
their  natural  lives;  and  this  care  we  must  hold  was  intended 
to  be  personal  on  the  part  of  their  son,  in  whom  they  placed 
special  trust  and  confidence.  Instead  of  keeping  faith  with 
his  aged  father  and  mother,  he  virtually  renounced  his  nat- 
ural and  covenanted  duty  to  personally  care  for  and  support 
them,  and  practically  abandoned  them,  failed  to  provide 
them  with  wood  and  water,  and  left  them  to  care  for  them- 
selves as  best  they  might  during  the  rigor  of  a  long  winter, 
and  even  drew  away  and  deprived  them  of  much  of  the  fuel 
provided  for  their  use.  His  failure  to  supply  them  with 
water  suitable  for  use,  or  with  the  proper  means  to  draw  it 
from  the  well ;  his  failure  to  keep  their  rooms  in  good  con- 
dition, and  to  give  any  personal  attention  to  his  mother  dur- 
ing her  illness  in  the  winter  of  1896,  or  to  go  into  her  room 
in  the  house  in  which  they  all  lived  during  that  time,  or  to 
render  her  any  personal  assistance,  and  leaving  them  alone 
during  the  entire  winter  without  sending  any  one  to  help 
take  care  of  them ;  and  his  absolute  refusal  in  March,  1897,  to 
fulfill  or  perform  in  the  future  the  contract  he  had  made, — 
evinced  in  the  clearest  manner  an  utter  and  absolute  disre- 
gard of  his  plain  duty.  Finally,  he  removed  from  the  farm 
to  another  one  he  had  purchased  a  few  miles  distant,  so 
that  he  could  give  little  or  no  aid  to  them  when  it  might  be 
most  urgently  required.  These  acts  and  omissions  and  others 
shown  by  the  evidence  indicate  an  utter  renunciation  of  all 
duty  and  liability  to  perform  or  discharge  his  obligations  to 
the  plaintiffs  under  the  contract  or  otherwise,  and  constitute, 
as  we  must  hold,  a  breach  of  the  defendant's  contract  of  the 
most  substantial  character,  requiring  the  exercise  of  the 
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powers  possessed  by  courts  of  equity  to  redress  such  wrongs 
and  grievances.  We  are  unable  to  see  how  it  can  be  main- 
tained that  there  has  been  no  such  breach  of  contract  as  to 
entitle  the  plaintiffs  to  any  relief,  as  contended  by  defend- 
ants' counsel,  or  to  warrant  an  absolute  dismissal  of  their 
complaint. 

The  printed  case  purports  to  contain  all  of  the  evidence, 
and  we  do  not  see  anything  to  warrant  the  conclusion  that 
the  plaintiffs  had  waived  their  right  to  insist  upon  the  per- 
formance of  the  contract  in  respect  to  the  material  and  sub- 
stantial matters  indicated,  or  to  any  relief  for  a  breach  of 
its  provisions.  The  action  brought  by  the  plaintiff  Mary 
Knutson  to  foreclose  the  mortgage  executed  by  the  defend- 
ant to  her  was  dismissed  before  the  present  action  was  insti- 
tuted. The  bringing  of  that  action,  and  the  dismissal  thereof, 
was  certainly  no  waiver  of  or  bar  to  the  present  equitable 
action  to  obtain  the  relief  thereby  sought.  The  right  of  the 
plaintiffs  to  seek  and  have  a  rescission  in  equity  of  the  con- 
tract, deed,  and  bill  of  sale  as  for  a  breach  of  condition  sub- 
sequent still  remained.  The  plaintiffs  were  not  restricted 
or  limited  to  an  action  for  the  foreclosure  of  either  of  the 
mortgages  executed  to  secure  the  performance  of  the  agree- 
ment, or  the  payment  of  the  $2,000  note  executed  to  the 
plaintiff  Mary  Knutson, 

For  the  reasons  stated,  we  think  that  the  judgment  ap- 
pealed from  dismissing  the  plaintiffs'  complaint  is  erroneous, 
and  must  be  reversed.  The  defendant  Susan  Cady  and  the 
defendant  Stoughton  State  Bank  do  not  appear  to  have  an- 
swered the  plaintiffs'  complaint,  or  to  have  contested  their 
right  to  the  relief  they  have  claimed,  and  the  equities  between 
the  plaintiffs  and  these  parties,  whatever  they  may  be,  have 
not  been  determined. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  to  that  court,  with  direc- 
tions to  render  judgment  rescinding  and  setting  aside  the 
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said  agreement,  and  the  deed  of  conveyance  and  bill  of  sale 
executed  under  and  in  pursuance  thereof,  and  granting  the 
said  plaintiffs  restitution  of  said  premises,  and  for  such  further 
or  other  relief  as  shall  be  according  to  law. 


Blkileb,  Kespondent,  vs.  Moobb  and  another,  Appellants. 

April  16 --May  S,  1898. 
Fraudulent  conveyances:  Evidence  as  to  intent:  Argument  to  Jury, 

1.  A  conveyance  of  property  with  intent  on  the  part  of  the  grantor, 

participated  in  by  the  grantee,  to  delay  the  creditors  of  the  former, 
is  fraudulent  as  to  such  creditors,  and  a  refusal  of  the  court  so 
to  charge  the  jury,  when  speciaHy  asked  to  do  so,  after  having 
charged  them  that  a  conveyance  made  with  intent  to  *4iinder, 
delay,  and  defraud  "  creditors,  and  also  that  one  made  with  intent 
to  "  hinder,  delay,  or  defraud  "  creditors,  would  be  void  as  to  credit- 
ors, tends  to  mislead  the  jury  and  is  therefore  error. 

2,  In  an  action  involving  the  question  whether  a  conveyance  was 

fraudulent,  the  party  making  it  may  testify  to  his  intent,  yet  his 
testimony  is  not  conclusive  and  does  not  necessarily  outweigh  the 
evidence  of  facts  and  circumstances  tending  to  contradict  it 
S,  To  allow  counsel,  in  argument,  to  call  the  attention  of  the  jury  to 
the  fact  that  his  client  was  the  principal  witness  in  Ills  own  behalf 
and  that  the  adverse  party  had  not  called  witnesses  to  impeach 
his  character  for  truth  and  veracity  is  not  erroneoua 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  R.  G.  Siebeoker,  Circuit  Judge.     Beversed. 

This  is  an  action  of  replevin.  It  has  been  here  twice  be- 
fore. 88  Wis.  438,  and  94  Wis.  385.  The  plaintiff  claimed 
the  property  by  virtue  of  chattel  mortgages  and  a  bill  of 
sale  from  one  William  J.  Bleiler,  his  son.  The  defendant 
Moore  was  the  sheriff  of  Green  county,  and  justified  his 
seizure  of  the  property  by  virtue  of  certain  executions  is- 
sued upon  judgments  against  William  J.  Bleiler,  and  claimed 
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that  the  transfers  of  said  property  to  the  plaintiff  were  ia 
fraud  of  said  judgment  creditors.  The  action  was  tried  be- 
fore a  jury,  and  the  defendants,  among  other  instructions, 
requested  the  court  to  charge  the  jury  as  follows:  (1)  "A 
transfer  would  be  void  if  the  only  intent  existing  on  the 
part  of  the  debtor,  and  participated  in  by  the  person  to 
ivhom  the  transfer  was  made,  was  merely  to  delay  his  cred- 
itors in  the  collection  of  their  just  demands,  although  the 
debtor  may*  intend  ultimately  to  pay  all  of  his  creditors  in 
full.  And  this  is  so  for  the  reason  that  the  time  for  the 
performance  of  a  contract,  both  in  morals  and  in  law,  is  an 
essential  part  of  the  contract  itself,  and  the  right  of  cred- 
itors to  receive  their  rights  when  due  is  as  absolute  as  their 
right  to  receive  them  at  all."  (2)  "  While  parties  are  al- 
lowed to  testify  as  to  the  intent  with  which  they  did  any 
act,  such  testimony  is  not  conclusive,  and  does  not  neces- 
sarily outweigh  the  evidence  of  facts  and  circumstances 
tending  to  contradict  such  negative  testimony."  These  in- 
structions were  refused,  and  the  defendants  excepted.  A 
verdict  was  rendered  for  the  plaintiff,  and  from  the  judg- 
ment thereon  the  defendants  appeal. 

For  the  appellants  there  was  a  brief  by  J,  D.  Dunwiddie 
and  B,  F,  Dunwiddie^  and  oral  argument  by  -ff.  F.  Dun- 
to  iddie. 

J.  M.  Becker  J  for  the  respondent. 

"WiNSLow,  J.  The  two  instructions  which  were  asked  by 
the  defendants,  and  which  are  given  at  length  in  the  state- 
ment of  facts,  were  correct  legal  propositions,  and  were 
plainly  applicable  to  the  case,  and  it  was  error  to  refuse 
them.  The  question  in  the  case  was  whether  the  transfers 
of  the  property  in  question  had  been  made  by  "William  to 
fais  father  with  intent  to  hinder,  delay,  or  defraud  his  cred- 
itors, which  intent  was  participated  in  by  his  father.  In 
charging  upon  this  question  the  court  many  times  charged 
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in  the  conjuiictiv>e,  stating,  in  effect,  that  in  order  to  avoid 
the  transfers  they  must  have  been  made  with  intent  to  hin- 
der, delay,  and  defraud  creditors.  It  is  true  that  in  two 
or  three  instances  he  also  used  the  word  "or"  instead  of 
"  and,"  but  the  manifest  effect  of  the  whole  charge  was  in- 
accurate and  misleading,  and  had  a  tendency  to  confuse  the 
jury  upon  the  question  as  to  whether  an  intent  to  delay 
creditors,  alone,  would  be  sufficient  to  avoid  the  transfers. 
This  inaccuracy  might  not  be  sufficient  of  itself  to  call  for 
reversal  of  the  judgment,  had  attention  not  been  called  to 
it  in  some  way,  and  a  proper  instruction  asked.  Greene  & 
Button  Co,  V.  Van  VechteUj  63  Wis.  16.  But  when  the  de- 
fendants specifically  asked  an  instruction  correcting  the  in- 
accurac3%  and  stating  that  an  intent  to  delay  creditors,  alone, 
which  was  participated  in  by  the  grantee,  was  sufficient  ta 
avoid  the  transfers,  it  should  certainly  have  been  given  in 
substance,  and  its  refusal  was  error.  The  plaintiff  had  testi- 
fied directly  that  he  did  not  intend  to  hinder,  delay,  or  de- 
fraud William's  creditors.  It  is  familiar  law  that,  while  such 
testimony  is  competent,  it  is  not  conclusive,  and  may  be  out- 
weighed by  collateral  facts  and  circumstances  which  tend 
to  throw  light  on  the  intent.  The  court  nowhere  charged 
the  jury  to  this  effect.  The  defendants  asked  for  the  in- 
struction, it  was  applicable  to  the  case,  and  it  should  have 
been  given.  A  number  of  other  instructions  were  asked  by 
the  defendants,  but  they  were,  in  our  judgment,  sufficiently 
covered  by  the  general  charge,  and  we  do  not  regard  their 
refusal  as  ground  for  reversal. 

The  plaintiff  was  the  principal  witness  in  his  own  behalf 
upon  the  trial,  and  his  testimony  was  necessarily  attacked 
as  untrue  by  the  defendants'  counsel  in  the  final  argument. 
In  closing  the  case  on  behalf  of  the  plaintiff,  his  counsel,  in 
discussing  the  question  of  the  credibility  of  the  plaintiff's 
evidence,  referred  to  the  fact  that  the  defendants  had  not 
called  witnesses  to  impeach  the  plaintiff's  character  for  truth 
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and  veracity.  This  was  objected  to,  but  the  line  of  argu- 
ment was  allowed  by  the  court.  We  do  not  regard  the  rul- 
ing as  erroneous.  Some  degree  of  latitude  must  be  allowed 
counsel  in  the  argument  of  a  cause  to  a  jury. 

By  the  Court. —  Judgment  reversed,  and  action  remanded 
for  a  new  trial. 

Marshall,  J.,  dissents. 


Melot,  Appellant,  vs.  Peterson,  Eecpondent. 

April  16  —  May  S,  1898. 

Fraudtdent  representation  as  to  quantity  of  land:  Court  and  Jury. 

In  an  action  to  recover  a  part  of  the  price  paid  to  defendant  for  a 
farm,  on  the  ground  that  the  plaintiff  was  induced  to  buy  and  pay 
for  the  same  as  containing  110  acres,  at  a  certain  price  per  acre,, 
by  the  false  and  fraudulent  representations  of  the  defendant  that 
it  contained  that  number  of  acres,  held,  that  there  was  sufficient 
evidence  of  the  fraud  alleged  to  require  the  submission  of  the  case 
to  a  jury;  and  that  the  acceptance  of  a  deed,  drawn  in  the  precise 
terms  of  the  contract,  without  knowledge  of  the  facts,  did  not 
purge  the  transaction  of  fraud.  Ohlert  v.  Alderson,  86  Wis.  433, 
distinguished. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  R.  G.  Siebecker,  Circuit  Judge.     lieveraed. 

The  complaint  in  this  action  alleges,  in  eflfect,  that  defend- 
ant was  the  owner  of  a  certain  tract  of  land;  that  in  Feb- 
ruary, 1895,  the  plaintiff  entered  into  an  agreement  with 
her  to  purchase  the  same  for  $48  per  acre;  that  the  defend- 
ant, with  intent  to  deceive  and  defraud  the  plaintiff,  falsely 
and  fraudulently  represented  that  the  tract  contained  110 
acres,  well  knowing  that  it  contained  less  than  103  acres; 
that,  pursuant  to  this  agreement,  a  deed  of  said  land  was 
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in  the  conjunctiv>e,  stating,  in  effect,  that  in  order  to  avoid 
the  transfers  they  must  have  been  made  with  intent  to  hin- 
der, delay,  and  defraud  creditors.  It  is  true  that  in  two 
or  three  instances  he  also  used  the  word  "or"  instead  of 
"  and,"  but  the  manifest  effect  of  the  whole  charge  was  in- 
accurate and  misleading,  and  had  a  tendency  to  confuse  the 
jury  upon  the  question  as  to  whether  an  intent  to  delay 
creditors,  alone,  would  be  suflBcient  to  avoid  the  transfers. 
This  inaccuracy  might  not  be  sufficient  of  itself  to  call  for 
reversal  of  the  judgment,  had  attention  not  been  called  to 
it  in  some  way,  and  a  proper  instruction  asked.  Greene  & 
Button  Co,  V.  Van  Vechten,  63  Wis.  16.  But  when  the  de- 
fendants specifically  asked  an  instruction  correcting  the  in- 
accuracy, and  stating  that  an  intent  to  delay  creditors,  alone, 
which  was  participated  in  by  the  grantee,  was  sufiBcient  to 
avoid  the  transfers,  it  should  certainly  have  been  given  in 
substance,  and  its  refusal  was  error.  The  plaintiff  had  testi- 
fied directly  that  he  did  not  intend  to  hinder,  delay,  or  de- 
fraud William's  creditors.  It  is  familiar  law  that,  while  such 
testimony  is  competent,  it  is  not  conclusive,  and  may  be  out- 
weighed by  collateral  facts  and  circumstances  which  tend 
to  throw  light  on  the  intent.  The  court  nowhere  charged 
the  jury  to  this  effect.  The  defendants  asked  for  the  in- 
struction, it  was  applicable  to  the  case,  and  it  should  have 
been  given.  A  number  of  other  instructions  were  asked  by 
the  defendants,  but  they  were,  in  our  judgment,  sufficiently 
covered  by  the  general  charge,  and  we  do  not  regard  their 
refusal  as  ground  for  reversal. 

The  plaintiff  was  the  principal  witness  in  his  own  behalf 
upon  the  trial,  and  his  testimony  was  necessarily  attacked 
as  untrue  by  the  defendants'  counsel  in  the  final  argument. 
In  closing  the  case  on  behalf  of  the  plaintiff,  his  counsel,  in 
discussing  the  question  of  the  credibility  of  the  plaintiff's 
evidence,  referred  to  the  fact  that  the  defendants  had  not 
called  witnesses  to  impeach  the  plaintiff's  character  for  truth 
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and  veracity.  This  was  objected  to,  but  the  line  of  argu- 
ment was  allowed  by  the  court.  "We  do  not  regard  the  rul- 
ing as  erroneous.  Some  degree  of  latitude  must  be  allowed 
counsel  in  the  argument  of  a  cause  to  a  jury. 

By  the  Court. —  Judgment  reversed,  and  action  remanded 
for  a  new  trial. 

Marshall,  J.,  dissents. 


Melot,  Appellant,  vs.  Peterson,  Eecpondent. 

AprU  16  —  May  S,  1898. 

Fraudulent  representation  as  to  quantity  of  land:  Court  and  Jury, 

In  an  action  to  recover  a  part  of  the  price  paid  to  defendant  for  a 
farm,  on  the  ground  that  the  plaintiff  was  induced  to  buy  and  pay 
for  the  same  as  containing  110  acres,  at  a  certain  price  per  acre,, 
by  the  false  and  fraudulent  representations  of  the  defendant  that 
it  contained  that  number  of  acres,  held,  that  there  was  sufficient 
evidence  of  the  fraud  alleged  to  require  the  submission  of  the  case 
to  a  jury;  and  that  the  acceptance  of  a  deed,  drawn  in  the  precise 
terms  of  the  contract,  without  knowledge  of  the  facts,  did  not 
purge  the  transaction  of  fraud.  Ohlert  v.  Alderson,  86  Wis.  483, 
distinguished. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county :  R.  G.  Siebeoker,  Circuit  Judge.     lieversed. 

The  complaint  in  this  action  alleges,  in  effect,  that  defend- 
ant was  the  owner  of  a  certain  tract  of  land;  that  in  Feb- 
ruary, 1895,  the  plaintiff  entered  into  an  agreement  with 
her  to  purchase  the  same  for  $48  per  acre;  that  the  defend- 
ant, with  intent  to  deceive  and  defraud  the  plaintiff,  falsely 
and  fraudulently  represented  that  the  tract  contained  110 
acres,  well  knowing  that  it  contained  less  than  103  acres; 
that,  pursuant  to  this  agreement,  a  deed  of  said  land  was 
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made,  and  plaintiff  then  provided  for  the  payment  to  the 
defendant  of  the  sum  of  $5,280,  being  at  the  rate  of  $48  per 
acre  for  110  acres ;  that  the  description  in  the  deed  was  im- 
perfect, so  that  it  was  impossible  to  ascertain  therefrom  the 
number  of  acres  embraced  therein ;  that  plaintiff  relied  upon 
the  representations  made  by  defendant;  and  that,  in  fact,  the 
said  tract  contained  only  102^  acres  of  land ;  and  she  de- 
mands judgment  for  $360.  The  answer  admits  the  agree- 
ment to  purchase,  the  making  of  the  deed,  and  alleges  that 
the  price  agreed  to  be  paid  for  the  land  was  the  sum  of 
$5,280,  for  whatever  land  was  so  conveyed,  and  not  other- 
wise, and  denies  the  other  allegations  of  the  complaint.  The 
action  was  brought  to  trial  before  a  jury,  and,  at  the  close 
of  plaintiff's  testimony,  the  court  granted  a  nonsuit.  The 
plaintiff  appeals  from  the  judgment  for  costs. 

For  the  appellant  there  was  a  brief  by  BmKford^  Aylwari 
<&  Spensleyy  and  oral  argument  by  R.  M.  Baahford. 

Gill&ii>  E,  Roe^  for  the  respondent,  argued  that  the  con- 
tract was  for  the  sale  of  a  particular  farm,  the  area  of  which 
might  easily  have  been  ascertained  by  the  plaintiff.  Hack- 
harth  v.  Wollner,  88  Wis.  476;  Docter  v.  Furch,  76  id.  153; 
/SI  C,  91  id.  473;  Daly  v.  Brennan,  87  id.  36.  The  executory 
contract  to  convey  was  performed  and  became  merged  ia 
and  superseded  by  the  deed.  Clifton  v.  Jackson  Iron  Go. 
74  Mich.  183;  Slocum  v.  Bracy^  55  Minn.  249;  Ohlert  v.  Al- 
derson^  86  Wis.  433. 

Bardeen,  J.  The  only  question  for  our  consideration  in 
this  case  is  whether,  under  the  proof  offered  by  plaintiff,  the 
court  ought  to  have  submitted  the  case  to  the  jury.  The 
court  seems  to  have  proceeded  on  the  theory  that  the  sale 
was  of  a  known  farm,  of  a  "lump  quantity,"  for  a  definite 
gross  sum.  If  it  was,  then  the  court  was  right.  If  not,  then 
the  case  should  have  been  submitted  to  the  jury. 

The  sale  was  negotiated  through  defendant's  agent,  Main. 
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As  a  witness  for  plaintiff,  he  testified  that  he  saw  the  de- 
fendant about  the  fann;  that  she  told  him  she  had  110  acres, 
and  had  got  to  have  $48  per  acre  for  it.  Main  saw  plaintifif's 
husband,  who  was  acting  as  her  agent,  and  told  him  that  he 
had  the  farm  for  sale, — 110  acres,  at  $48  per  acre.  Plaintiff 
and  her  husband  went  to  look  at  the  place,  and,  while  there, 
a  justice  was  called  in,  and  a  contract  was  written  out,  signed, 
and  delivered.  With  reference  to  the  contract,  Mr.  Main 
testified :  "  It  called  for  110  acres  of  land,  to  be  conveyed,  at 
§48  per  acre; "  and  again :  "  And  the  consideration  we  put  in 
the  contract  was  110  acres,  at  $48  per  acre, — $5,280."  Mr. 
Meloy  testified:  "The  contract  said  110  acres,  both  in  writ- 
ing and  figures,  and  at  $48  an  acre,  and  the  amount  $5,280; " 
and  that  it  was  suggested  by  both  defendant  and  Mr.  Main 
to  put  in  the  contract  that  there  was  110  acres  in  the  farm. 
Mr.  Scholtz,  the  justice  who  drew  the  contract,  said:  "The 
contract  claimed  that  there  was  110  acres  being  sold,  at  $48 
an  acre,  amounting  to  $5,280."  There  can  be  no  doubt,  from 
this  testimony,  that  the  contract  between  the  parties  called 
for  110  acres  of  land,  at  $48  per  acre.  It  seems  that,  some 
time  after  the  deal  had  been  closed,  Mr.  Main  had  some  talk 
with  defendant;  and,  after  the  trouble  had  commenced,  she 
told  him  she  knew  there  was  not  110  acres  in  the  farm;  but 
she  would  not  sell  it  for  any  less,  because  they  had  bought 
for  that  amount.  While  the  contract  was  being  drawn,  Me- 
loy had  the  impression  that  the  purchase  price  was  $4,800, 
having  made  a  mistake  in  figuring.  He  then  said  to  defend- 
ant, "How  do  I  know  whether  we  are  getting  110  acres  or 
not?"  And  she  said  there  was  110  acres,  and  "  they  bought 
it  for  110  acres."  All  the  witnesses  agree  that  the  quantity 
of  land  was  talked  over,  and  the  price  per  acre  was  put  in 
the  contract. 

A  plat  of  the  land  drawn  from  the  description  in  the  deed 
shows  that  it  was  of  irregular  shape,  and  that  it  would  be 
quite  impossible  from  a  mere  inspection  of  the  farm  for  an 
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ordinary  person  to  form  any  estiniate  of  the  number  of  acres 
it  contained.  The  mere  inspection  of  the  land  could  not, 
therefore,  have  put  plaintiff  on  her  guard  as  to  the  quantity 
of  land  conveyed  by  the  deed. 

There  can  be  little  doubt,  under  this  testimony,  but  that 
defendant  made  express  representations  as  to  the  quantity 
of  land  sold.  The  fact  that  she  told  Mr.  Main  subsequently 
that  she  knew  there  was  not  110  acres  of  land  in  the  tract  is 
a  circumstance  tending  to  show  fraud.  Construing  the  tes- 
timony, as  we  must,  most  favorably  to  plaintiff,  we  have 
then  this  state  of  facts:  An  express  representation  that  there 
was  110  acres  of  this  land;  reliance  by  plaintiff  upon  such 
representation;  proof  that  there  was  only  about  103  acres; 
knowledge  by  defendant  that  such  representation  was  false. 
Unless  it  can  be  said  that  the  contract  so  made  became 
merged  in  the  deed,  and  beyond  which  the  plaintiff  cannot 
go,  it  is  evident  the  plaintiff  would  be  entitled  to  submit  her 
case  to  the  jury. 

It  will  be  observed  that  the  complaint  charges  that  the 
representations  as  to  the  quantity  of  land  were  made  with 
thQ  fravdulent  intent  to  induce  plaintiff  to  purchase  the  same 
and  pay  the  price  agreed.  The  proof  alluded  to  tends  to 
support  these  allegations.  Unlike  the  case  of  Ohlert  v.  Al- 
derson^  86  Wis.  433,  the  parol  evidence  offered  was  not  offered 
here  to  dispute  the  contract  between  the  parties,  or  to  show 
a  parol  agreement  antecedent  to  the  written  contract,  but 
rather  to  establish  the  contract  as  originally  made.  In  that 
case  no  question  of  fraud  was  raised,  and  there  was  po  claim 
that  the  contract  or  the  deed  contained  any  mention  of  the 
quantity  of  land  conveyed  or  the  price  per  acre.  Here  the 
contract  as  originally  made  is  asserted ;  but  it  is  claimed  that 
plaintiff  was  induced  to  make  this  contract  by  the  false  rep- 
resentations that  there  was  110  acres  of  this  land,  and,  rely- 
ing upon  them,  she  accepted  the  deed,  supposing  that  it 
conveyed  that  number  of  acres.    It  is  a  fair  inference  from, 
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although  not  clearly  set  forth  in,  the  evidence,  that  plaintiff 
did  not  know  she  was  not  getting  the  full  110  acres  of  land 
until  some  time  after  the  deed  was  executed.  The  deed  it- 
self does  not  mention  the  number  of  acres  conveyed ;  and  it 
is  impossible  for  the  ordinary  layman  to  compute  the  amount 
from  the  description  given.  Generally  speaking,  the  deliv- 
ery and  acceptance  of  a  conveyance  cancels  and  extinguishes 
the  prior  executory  agreement,  as  is  substantially  held  in 
Ohlert  V.  Alderson,  supra/  Smith  v.  JSvanSj  6  Bin.  102;  ^V^ll' 
iams  V,  Hathaway ^  19  Pick.  387;  Slocum  'v.  Bracy^  55  Minn. 
249.  But  this  rule  is  subject  to  important  exceptions.  In 
Witheck  v.  Waine,  16  N.  Y.  532,  it  was  held  that  the  execu- 
tion and  delivery  of  a  deed  pursuant  to  an  executory  con- 
tract for  the  sale  of  land  did  not  extinguish  a  provision 
therein  for  an  increase  or  rebate  of  the  purchase  price  in 
proportion  to  the  excess  or  deficiency  which  might  exist  in 
the  land,  although  the  deed  was  silent  on  the  subject.  So, 
in  another  case  it  is  said  that  the  conveyance  did  not  extin- 
guish a  stipulation  in  the  contract  that  the  vendor  should 
retain  possession  of  the  premises  beyond  the  period  when 
the  conveyance  was  made.  Morris  v,  Whitchery  20  N.  Y.  41. 
These  exceptions  are  mentioned  to  show  that  the  rule  is  not 
entirely  universal. 

If  it  be  admitted  that  the  evidence  shows  that  the  plaint- 
iff was  induced  to  make  the  contract  to  pay  for  110  acres  of 
land  upon  the  false  representation  that  there  was  that  num- 
ber of  acres,  and  that  she  did  not  know  that  it  was  short 
when  she  took  her  deed,  this  element  of  misrepresentation 
survived  the  delivery  of  the  deed,  and  remains  as  potential 
to  her  as  though  no  deed  had  been  given.  The  alleged  fraud 
consists  in  the  representation  which  induced  her  to  contract 
for,  and  thereafter  to  pay  for,  more  land  than  she  actually 
received.  Brooks  v.  liiding,  46  Ind.  15,  is  a  case  clearly  in 
point.  Plaintiflf  represented  that  a  lot  he  desired  to  sell  was 
fifty-five  feet  wide.    Defendant  did  not  know  the  width  of 
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the  lot,  although  he  had  examined  it,  but  made  the  purchase 
in  reliance  upon  such  representation.  It  was  held  that  he 
might  defend  as  to  so  much  of  the  purchase  price  as  the  evi- 
dence showed  there  was  a  shortage  in  the  lot.  This  princi- 
ple is  recognized,  although  relief  was  denied  on  the  facts, 
in  Weart  v.  Hose,  16  N.  J.  Eq.  290,  and  Ketchum  v.  SUmty  20 
Ohio,  453. 

Suppose,  in  this  case,  no  deed  had  been  given,  and  defend- 
ant was  here  seeking  to  enforce  the  contract.  Could  it  be 
claimed  for  an  instant  that  defendant  could  compel  specific 
performance,  if  it  were  shown,  as  is  here  claimed,  that  the 
contract  was  induced  by  false  representations?  How  is  the 
situation  altered  when  plaintiff  accepts  a  convej^ance  of 
the  land  she  has  agreed  to  buy,  laboring  under  the  same  de- 
lusion as  when  she  made  the  contract.  If  it  was  fraudulent 
to  represent  that  there  was  more  land  than  there  really  was, 
does  the  giving  of  a  deed  according  to  the  precise  terms  of 
the  contract  purge  the  transaction  of  the  fraud?  Just  why 
or  how  the  act  of  giving  the  deed  possesses  any  such  alche- 
mistic  power  is  not  easily  seen.  The  original  taint  of  fraud 
surrounds  and  possesses  the  deal  through  all  its  different 
stages,  until  the  defendant,  with  knowledge  of  the  situation, 
does  something  that  will  estop  her  from  claiming  the  fraad. 
If  the  transaction  reaches  final  culmination  before  any  dis- 
covery is  made,  certainly  she  is  not  robbed  of  her  remedy. 
Under  w^ell-recognized  rules  of  law,  she  might  have  rescinded 
the  contract,  or  sought  redress  for  the  damages  sustained. 
She  has  chosen  the  latter  remedy.  The  taint  in  the  original 
contract  inheres  in  and  permeates  the  whole  transaction. 
Had  she  accepted  the  deed  with  full  knowledge,  no  such 
question  could  arise.  Under  all  the  canons  of  the  law,  her 
remedy  would  have  been  gone.  So  long  as  we  can  say  that 
the  evidence  tends  to  prove  that  the  purchase  was  by  the 
acre,  and  not  of  a  given  tract  or  known  farm;  that  plaintiff 
was  induced  to  make  her  contract  to  pay  for  110  acres  of 
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land  by  the  false  representation  of  the  defendant;  that  the 
quantity  was  short,  the  plaintiff  supposing  that  she  was  get- 
ting in  the  deed  the  full  amount  contracted  for, —  the  mera 
making  and  delivery  of  the  deed  will  not  purge  the  transac- 
tion of  its  injurious  effects.  Plaintiff  is  not  disputing  either 
the  contract  or  the  deed.  She  is  simply  attacking  the  lona 
fidea  of  the  representations  which  induced  her  to  pay  for 
more  land  than  she  really  got.  Under  these  circumstances^ 
we  think  there  was  sufficient  evidence  in  the  case  to  warrant 
the  court,  under  proper  instructions,  in  submitting  the  case 
to  the  jury. 

By  ike  Court, —  The  judgment  of  the  circuit  court  is  re* 
versed,  and  the  cause  remanded  for  a  new  triaL 


Guldemann,  Appellant,  vs.  Lerdall,  Eespondent. 

April  16  —  May  S,  1898. 
Appeal,  review  on:  Discharge  in  insolvency, 

1.  An  order  of  court,  dissolving  an  injunction  by  which  the  enforce* 
ment  of  a  foreign  judgment  was  restrained  pending  proceedings 
for  the  discharge  of  the  defendant  as  an  insolvent  debtor,  cannot 
be  reviewed  on  appeal  if  the  record  contains  neither  the  evidence 
nor  the  pleadings  and  papers  on  which  such  order  was  based. 

Si  Our  law  relating  to  assignments  by  insolvent  debtors  and  their  dis- 
charge (ch.  834,  Laws  of  1897)  cannot  operate  to  vacate  judgments, 
nor  to  dissolve  attachments,  levies,  or  garnishments,  in  the  courts 
of  other  states 

Appeal  from  an  order  of  the  circuit  court  for  Dane  county : 
K.  G,  SiEBKCKEB,  Circuit  Judge.    Affirmed. 

The  facts  of  the  case  are  stated  in  the  opinion. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Fe7dam.di  c6  Whelan. 

For  the  respondent  there  was  a  brief  by  Buell  <&  HanhSf 
and  oral  argument  by  C.  E.  Buell. 
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Oassodat,  0.  J.  It  appears  from  the  record  that,  at  the 
times  mentioned,  the  plaintiff  resided  in  Dane  county;  that 
he  was  working  in  Chicago;  that  April  22, 1897,  the  defend- 
ant held  a  note  against  him  for  $134.13,  and  sent  the  same 
to  Chicago  for  collection ;  that  suit  was  brought  thereon, 
and  a  judgment  of  $138.88  was  recovered  thereon  before  a 
justice  of  the  peace;  that  June  19, 1897,  the  plaintiff  filed 
his  verified  petition  in  the  circuit  court  for  Dane  county  for 
a  discharge  from  his  debts  in  pursuance  of  the  statutes  (K.  S. 
1878,  sees.  4282-4306);  that  in  such  petition  he  stated  under 
oath  that  he  had  no  property  of  any  kind,  except  household 
furniture  to  the  amount  of  $200,  which  he  claimed  as  ex- 
empt; that  thereupon  the  court  ordered  his  creditors  to 
show  cause,  if  any,  September  20,  1897,  why  he  should  not 
be  discharged  from  his  debts,  and  due  notice  thereof  was 
given ;  that  July  30,  1897,  .upon  affidavit  and  all  the  papers 
und  proceedings  in  the  matter,  a  court  commissioner  of  said 
county  made  an  order  restraining  the  defendant  from  pro- 
ceeding further  with  the  collection  of  that  judgment  in  Chi- 
•cago;  that  August  10,  1897,  upon  affidavits  and  the  records 
therein,  the  circuit  court  dissolved  and  set  aside  said  injunc- 
tional  order,  with  costs.  From  that  order,  the  plainttflf 
brings  this  appeal. 

There  is  nothing  in  the  record  showing  when  the  judg- 
ment was  recovered  in  Chicago,  nor  when  execution  was 
issued  thereon,  nor  whether  any  property  of  the  plaintiff 
had  been  seized  by  virtue  of  such  execution,  much  less  that 
any  exempt  property  had  been  seized  or  threatened  to  be 
seized  thereon.  There  is  nothing  to  show  upon  what  papers 
or  evidence  the  trial  court  based  the  order  appealed  from, 
aside  from  the  two  affidavits  mentioned.  Such  being  the 
state  of  the  record,  this  court  cannot  say  that  there  was  any 
error  in  making  the  order  appealed  from,  even  if  it  were 
conceded  that  the  plaintiff  had  no  adequate  remedy  at  law. 
But  we  perceive  no  reason  why  he  did  not  have  an  adequate 
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remedy  at  lavr.    Laws  of  1897,  ch.  334,  cited  by  counsel, 
oould  not  operate  to  vacate  judgments,  nor  to  dissolve  at- 
tachments, levies,  or  garnishments,  in  the  courts  of  other 
states. 
JBy  the  Court. —  The  order  of  the  circuit  court  is  affirmed. 


Wood,  Eespondent,  vs.  Pbussian  National  Insubanob  Com- 
pany, Appellant. 

A^tU  16  —  May  S,  1898. 

Insurance:  Agreement  by  agent  to  keep  policy  renewed. 

An  oral  agreement  by  an  insurance  agent  with  a  person  to  whom  he 
is  issuing  a  policy  that  he  will  never  suffer  the  insurance  to  lapse, 
bat  will  give  notice  when  it  is  about  to  lapse,  and  will  renew  the 
insurance  either  in  the  same  or  in  some  other  company  repre- 
sented by  him,  is  not  binding  upon  the  company  which  issued  such 
policy,  unless  the  agent  was  acting  within  his  actual  or  apparent 
authority  for  such  company  and  it  was  so  understood  by  the  in- 
sured, or  the  contract  was  afterward  ratified.  It  is  the  contract 
of  the  agent  in  his  personal  capacity. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  R.  G.  Siebecker,  Circuit  Judge.    Reversed. 

Action  for  damages  for  failure  to  renew  a  policy  of  fire  in- 
surance by  the  defendant  company,  pursuant  to  an  alleged  oral 
agreement  to  do  so.  The  question  raised  by  the  pleadings, 
upon  which  the  case  turned,  is,  Was  the  alleged  oral  agree- 
ment made  between  plaintiff  and  defendant  acting  by  its 
authorized  agent,  or  by  plaintiff  and  such  agent  acting  in 
his  own  behalf?  The  cause  was  tried  by  the  court  without 
a  jury,  and  resulted  in  findings  and  conclusions  respecting 
the  disputed  question  referred  to,  in  substance,  as  follows: 

(1)  January  20, 1896,  and  during  all  the  times  referred  to 

in  the  findings,  A.  W.  Dibble  was  the  duly-authorized  agent 
Vol.  90  —  83 
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of  the  defendant  and  other  insurance  companies  doing  busi- 
ness in  the  state  of  Wisconsin, 

(2)  January  5, 1894,  such  agent  insured  the  property  de- 
scribed in  the  complaint  for  $500  for  the  term  of  one  year. 
B.efore  and  after  the  issuing  of  the  policy,  it  was  agreed  be- 
tween plaintiff  and  defendant,  acting  by  such  agent,  that 
upon  the  expiration  thereof  defendant  should  issue  a  new 
policy  in  its  place  on  the  same  terms  and  conditions,  and 
without  notice  to  plaintiflF,  and  should  thereafter,  from  year 
to  year,  keep  up  such  insurance,  subject,  however,  to  its 
right  to  cancel  any  policy  on  giving  due  notice  thereof,  so 
as  to  enable  plaintiff  to  obtain  other  insurance. 

(3)  Pursuant  to  such  agreement,  January  6,  1895,  the 
policy  issued  as  aforesaid  was  renewed  by  defendant,  but 
when  such  second  policy  expired,  though  defendant  was 
willing  to  renew  it,  by  mistake  of  its  agent  the  renewal 
policy  was  not  issued,  or  any  notice  given  to  plaintiff  so  he 
could  obtain  other  insurance,  and  by  reason  thereof,  and  the 
destruction  of  the  property  by  fire  January  20, 1896,  plaintiff 
was  damaged  in  the  sum  of  $500. 

(4)  The  regular  course  of  business  of  the  defendant  and 
its  agent,  from  a  time  prior  to  January  5, 1894,  was  to  renew 
insurance  upon  buildings  owned  by  plaintiff,  without  notice 
to  him  of  intention  so  to  do,  and  without  directions  from 
him  in  regard  thereto,  the  same  being  done  pursuant  to  the 
agreement  aforesaid,  that  plaintiff's  insurance  should  not  be 
allowed  to  expire  without  renewals,  unless  one  of  the  parties 
to  the  agreement  should  give  notice  to  the  other,  and  plaintiff 
relied  on  such  agreement,  which  was  to  continue  until  termi- 
nated by  notice  of  one  of  the  parties  to  the  other  of  a  dis- 
continuance thereof. 

From  the  foregoing  the  court  concluded  as  a  matter  of 
law  that  a  binding  agreement  was  made  between  plaintiff 
and  defendant,  requiring  the  latter,  without  notice  to  the 
former,  to  renew  the  policy  expiring  January  5, 1896,  and 
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that  by  failure  so  to  do  it  became  liable  to  plaintiff  for  the 
loss  of  his  property  by  fire,  to  the  amount  of  $500,  the  same 
as  if  a  policy  had  been  duly  issued  as  agreed  upon.  Excep- 
tions were  taJien  to  the  findings  of  fact  as  not  supported  by 
the  evidence.  Defendant  appealed  from  the  judgment  which 
was  entered  in  accordance  with  the  determination  aforesaid. 

H.  W.  Chynoweth,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Jones  ds  Stevens, 
and  oral  argument  by  B.  TF.  Jones.  To  the  point  that  there 
was  a  complete  contract  to  reinsure,  and  that  an  oral  con- 
tract to  renew  or  to  reinsure  was  binding  upon  the  company, 
they  cited  King  v.  Eekla  F.  Ins.  Co.  58  Wis.  508;  Stehlich 
V.  Milwaukee  M.  Ins.  Co.  87  id.  322 ;  Campbell  v.  American 
F.  Ins.  Co.  73  id.  100 ;  ZeU  v.  Herman  F.  M.  Ins.  Co.  75  id. 
521;  SgoU  v.  Home  Ins.  Co.  53  id.  238;  Ellis  v.  Albany  City 
F.  Ins.  Co.  50  K  Y.  402;  Baker  v.  Comm.  U.  Ass.  Co.  162 
Mass.  358 ;  Trustees  of  First  Baptist  Church  v.  Brooklyn  F. 
Ins.  Co.  19  N.  Y.  305 ;  John  R.  Davis  Lumber  Co.  v.  Scottish 
O.  ds  jar.  Ins.  Co.  94  Wis.  472;  iT.  W.  Iron  Co.  v.  JEtna  Ins. 
Go.  23  id.  160. 

Marshall,  J.  The  sole  question  for  consideration  is,  Does 
the  evidence  warrant  the  findings  of  the  trial  court  that 
an  oral  agreement  was  made  between  plaintiff  and  defend- 
ant, whereby  the  latter  became  bound  to  keep  plaintiff's 
property,  described  in  the  policy  of  January  5, 1894,  insured 
for  $500  on  the  terms  and  conditions  mentioned  therein,  till 
released  therefrom  by  plaintiff,  or  by  reasonable  notice  to 
him  by  defendant  of  an  intention  to  discontinue  such  insur- 
ance? Such  findings  are  based  on  the  evidence  of  plaintiff 
and  A.  W.  Dibble,  defendant's  agent,  that  some  time  in  1893 
they  entered  into  an  agreement  to  the  effect  that  Dibble, 
who  was  agent  for  several  insurance  companies,  should  look 
after  such  insurance  as  plaintiff  might  elect  to  place  with 
him  and  not  allow  any  policies  to  expire  in  his  hands  with- 
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out  a  renewal  thereof  in  the  same  or  some  other  company. 
Plaintiff  testified  in  language  substantially  as  follows:  I 
stated  to  Dibble  I  wanted  it  distinctly  understood  that  he 
would  never  allow  a  policy  to  lapse  in  his  hands;  that  as 
soon  as  they  expired  I  wanted  him  to  rewrite  them;  that  if 
the  company  he  was  writing  for  objected  to  renewing  the 
insurance,  he  should  let  me  know  immediately  or  place  the 
insurance  in  another  company.  He  said  he  would  do  sol 
Dibble  testified  in  language  substantially  as  follows:  He 
was  to  give  me  a  line  of  insurance  and  I  was  to  keep  the 
policies  renewed  in  such  companies  as  we  should  agree  upon, 
and  not  to  allow  any  policy  to  lapse  without  notice  from 
either  one  side  or  the  other.  The  evidence  given  farther 
was  to  the  effect  that  Dibble  placed  $500  of  insurance  oa 
the  property  described,  in  the  defendant  company,  Janu- 
ary 5,  1894,  pursuant  to  the  aforesaid  agreement,  and  re- 
newed such  insurance  January  5,  1895,  and  that  by  over- 
sight on  his  part  he  failed  to  renew  the  same  January  5, 
1896,  or  to  keep  the  insurance  alive  in  any  other  manner, 
and  that  no  notice  was  given  by  either  side  to  terminate 
such  arrangement. 

The  evidence  mentioned  in  the  foregoing  shows  clearly 
what  occurred  between  plaintiff  and  Dibble,  upon  which  the 
court  found  that  there  was  a  contract  made  between  plaintiff 
and  defendant,  binding  upon  the  latter,  to  renew  the  policy 
issued  January  5,  1895,  or  seasonably  to  notify  plaintiff  to 
the  contrary,  or  place  the  insurance  in  some  other  company. 
It  is  not  claimed  that  the  contract,  when  made,  specified 
any  particular  company  or  companies  that  should  carry  the 
insurance,  or  that  it  was  other  than  an  agreement  to  the 
effect  that  the  agent.  Dibble,  would  keep  such  insurance  alive 
as  plaintiff  would  place  in  his  agency,  till  the  termination  of 
the  arrangement  between  them  upon  reasonable  notice  of 
one  side  to  the  other. 

It  has  been  repeatedly  held  by  this  and  other  courts,  and 
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is  eleiiientar}^  that  a  binding  oral  contract  of  insurance  may 
be  made  by  an  insurance  company  acting  through  its  au- 
thorized agent,  without  payment  of  premium,  issuance  of 
policy,  or  report  to  the  company.  John  R.  Davis  Lumber 
Co.  V.  SGotiiah  U.  i&  N.  Ins.  Co.  94  Wis.  4T2.  No  time  need 
be  spent  on  that  subject,  if  it  may  be  said  that  the  question 
is  involved  in  this  case.  Suffice  it  to  say  that  such  a  con- 
tract, to  be  binding,  requires  a  meeting  of  minds  as  to  all 
its  material  provisions,  leaving  nothing  to  be  done  but  to 
execute  it.  Was  there  any  such  meeting  of  minds  as  to  the 
contract  in  question,  or  any  meetinjg  of  minds  at  all,  to  which 
the  defendant  was  a  party}  There  is  the  turning  point  of 
this  case. 

One  of  the  essential  requisites  to  bind  a  person  as  princi- 
pal, in  a  contract  alleged  to  have  been  made  by  him  through 
an  agent,  is  that  it  be  shown  that  such  agent  acted  within 
the  scope  of  his  actual  or  apparent  authority  for  such  prin- 
cipal, so  understood  by  the  other  party  to  the  contract. 
Unless  it  be  shown  that  there  was  a  meeting  of  minds  on 
that  point,  either  at  the  time  of  the  making  of  the  contract, 
or  by  subsequent  ratification  with  knowledge  of  the  facts, 
then  the  essential  element  to  make  a  binding  contract  is 
wanting.  MoDerraoU  v.  Jackson^  97  Wis.  64.  If  the  agent 
acts  in  his  own  behalf,  though  in  the  line  of  his  employment 
for  the  principal,  and  the  other  party  deals  with  him  in  his 
personal  capacity,  the  principal  is  a  stranger  to  the  transac- 
tion and  no  more  bound  by  it  than  if  the  relation  of  princi- 
pal and  agent  did  not  exist  between  them  at  all. 

In  the  light  of  the  foregoing  we  have  studied  the  record 
on  this  appeal  in  vain  for  evidence  tending  to  show  that  the 
agent.  Dibble,  acted  for  defendant  in  making  the  contract 
with  plaintiff  to  keep  his  insurance  alive.  All  the  direct 
evidence  shows  clearly  that  the  arrangement  was  made 
by  the  agent  in  his  own  behalf,  and  that  the  duties  he  as- 
sumed were  those  of  an  agent  for  plaintiff  solely.  Not 
only  that,  but  the  terras  of  the  contract  and  the  nature  of 
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the  duties  it  imposed  on  Dibble  are  all  inconsistent  with  any 
reasonable  theory  that  he  made  the  contract  as  agent  for 
defendant,  or  that  defendant  became  a  party  to  it.  It  was 
stipulated  that  if,  on  the  expiration  of  any  policy,  the  agent 
was  not  able  to  renew  it  in  the  same  company,  he  was  to 
place  the  insurance  in  some  other  company  or  seasonably 
notify  plaintiff.  It  will  hardly  be  claimed  that  plaintiflf  and 
Dibble,  or  either  of  them,  intended  that  defendant  should 
be  bound,  on  the  expiration  of  any  policy  issued  by  it,  to 
replace  the  insurance  in  some  other  company,  in  any  event. 
The  trust  in  that  regard  was  obviously  reposed  in  Dibble 
as  plaintiff's  agent;  yet  the  contract  was  entire,  so  that  if 
defendant  was  bound  by  any  part,  it  was  bound  by  alL  As 
another  very  significant  and  persuasive  circumstance,  we 
note  that  according  to  Dibble's  testimony,  one  of  the  pro- 
visions of  the  contract  was  that  no  policy  should  be  allowed 
to  lapse  without  notice  from  either  one  aide  or  tJie  other.  As 
the  companies  had  not  then  been  designated,  in  which  the 
line  of  insurance  plaintiff  purposed  giving  to  Dibble  would 
be  placed,  clearly,  the  two  sides  of  the  agreement  were 
plaintiff  and  Dibble. 

It  is  needless  to  continue  the  discussion,  the  question  being 
simply  one  of  fact,  as  to  whether  the  agent  Dibble  made 
the  alleged  contract  as  agent  for  the  defendant.  The  con- 
clusion here  reached  is  that  there  is  no  evidence  in  the  rec- 
ord to  show  that  defendant  was  a  party  to  the  alleged 
transaction,  either  originally  or  by  subsequent  ratification, 
or  that  such  transaction  was  other  than  purely  a  contract 
between  plaintiff  and  the  agent  acting  in  his  individual, 
not  representative,  capacity.  Therefore,  the  judgment  must 
be  reversed,  and  the  cause  remanded  with  directions  to  dis- 
miss the  complaint. 

By  the  Court — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  dismiss 
the  complaint  and  render  judgment  in  favor  of  the  defend- 
ant for  costs,  to  be  taxed  according  to  law. 
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The  State  ex   rbl.  Goebel,  Appellant,  vs.  Chamberlain, 

County  Treasurer,  Respondent, 

April  16 — May  S,  1898. 

Delinquent  tax  list,  publication  of  in  English  newspaper. 

Although  sees.  1130, 1181,  S.  &  B.  Ann.  Stat&,  merely  require  that  the 
delinquent  tax  list  shall  be  published  in  a  newspaper  which  has 
been  published  continuously  for  two  years,  and  though  the  county 
board  are  authorized  by  sec.  675  to  order  its  publication  in  a  news- 
paper published  in  any  other  than  the  English  language,  when 
they  shall  deem  it  necessary,  provided  twenty-five  per  cent  of  the 
population  of  that  county  are  of  a  nationality  not  speaking  the 
English  language  and  have  a  newspaper  published  in  their  own 
language,  yet  that  statute  required  such  notices  also  to  be  pub- 
lished in  a  newspaper  "  published  in  the  English  language  as  pro- 
vided by  law; "  and  in  the  absence  of  any  order  by  the  county 
board,  the  publication  of  such  list  in  a  German  newspaper,  though 
in  the  English  language,  is  not  legal,  and  such  paper,  though  mak- 
ing the  lowest  bid,  is  not  entitled  to  the  contract.  Wakeley  v. 
Nicholas,  16  Wis.  588,  and  Kellogg  v.  Oshkosh,  14  Wis.  623,  distin- 
guished. 

Appeal  from  an  order  of  the  circuit  court  for  Langlade 
county :  John  Goodland,  Circuit  Judge.    Affi^'tned, 

This  is  an  appeal  by  Edward  Goebel  from  an  order  of  the 
circuit  court  for  Langlade  county  denying  the  writ  of  man- 
damtis  prayed  for  in  said  relator's  petition. 

The  petition  stated,  in  substance,  that  said  relator  was 
the  proprietor,  editor,  and  publisher  of  the  Antigo  Herold, 
a  German  weekly  newspaper  printed  and  published  at  the 
city  of  Antigo,  in  Langlade  county;  that  said  paper  had 
been  regularly  and  continuously  published  in  said  county 
for  more  than  six  years  then  last  past,  and  still  continued 
to  be  so  published;  that  March  25,  1897,  the  number  of  de- 
scriptions in  the  list  of  lands  to  be  advertised  for  sale  by  the 
county  treasurer  for  the  year  1896  for  taxes  exceeded  4,000; 
that  the  respondent,  S.  W.  Chamherlain^  then  county  treasurer 
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of  said  county  and  acting  as  such,  March  25, 1897,  delivered 
to  and  left  with  the  relator  a  printed  notice,  notifying  him, 
in  substance,  that  the  number  of  descriptions  of  lands  to  be 
advertised  for  sale  for  the  nonpayment  of  taxes  for  the 
year  189G  exceeded  4,000,  and  that  he  would  let  by  contract 
the  publication  of  the  list  to  the  lowest  bidder,  at  his  oflSce 
in  the  court  house  in  the  city  of  Antigo,  in  said  county,  on 
April  6,  1897,  at  10  o'clock  in  the  forenoon,  and  that  all 
publishers  proposing  to  bid  on  such  publication  must  com- 
ply strictly  with  the  provisions  of  law  concerning  the  same, 
and  that  no  bids  would  be  considered  which  failed  so  to  do; 
that  on  the  same  day  said  Chamberlain  delivered  to  and  left 
with  each  and  all  the  editors  and  publishers  of  papers  in 
said  county  qualified  to  publish  said  tax  list  a  similar  notice; 
that  thereafter,  and  prior  to  the  time  of  opening  said  bids 
and  letting  of  the  contract,  the  said  relator,  as  editor  and 
publisher  of  the  Antigo  Herold,  delivered  to  and  left  with 
tbp  said  county  treasurer  his  bid,  duly  signed  and  sealed  as 
by  law  required,  agreeing  to  publish  said  list  in  the  English 
language  in  said  Antigo  Herold  for  the  sum  of  eighteen 
cents  for  each  and  every  description  in  said  list  cohtained, 
and  at  the  same  time,  accompanying  said  bid,  was  said  re- 
lator's bond  for  $5,000,  duly  executed  as  provided  by  stat- 
ute, conditioned,  among  other  things,  that  the  work  would 
be  properly  performed,  and  signed  by  five  sureties,  who  each 
justified  in  the  sum  of  $2,000. 

It  was  further  alleged  that  the  only  other  bid  for  said 
work  was  one  made  by  John  A.  Ogden,  editor  and  publisher 
of  the  Antigo  Republican,  who  agreed  to  print  and  publish 
said  list  for  twenty-five  cents  for  each  and  every  descrip- 
tion therein,  and  these  were  the  only  bids  submitted  to  said 
county  treasurer;  that,  although  the  bid  of  the  relator  was 
the  lowest,  said  county  treasurer,  S.  W.  CkarrCberlainy  refused 
to  act  upon  and  accept  said  bid,  and  refused  to  award  the 
publishing  of  said  list  to  the  relator,  solely  for  the  reasoa 
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that  the -said  Antigo  Herold  was  a  newspaper  printed  in  the 
German  language,  and  publishing  said  list  in  the  English 
language  in  said  paper  would  not  be  a  legal  publication ;  and 
that  he  still  refused  to  award  said  relator  said  contracts 
Wherefore  he  prayed  that  a  peremptory  writ  of  mandamiia 
might  issue  out  of,  and  under  the  seal  of,  the  court,  requiring 
and  commanding  said  S.  W.  Chamberlain^  county  treasurer 
aforesaid,  to  award  said  contract  to  the  relator  in  accord- 
ance with  his  said  bid. 

An  alternative  writ  was  issued  as  prayed,  to  which  the 
respondent,  in  answer,  alleged  that  the  Antigo  Herold  was  a 
newspaper  printed  and  published  in  the  German  language, 
and  not,  in  law,  in  the  absence  of  the  proper  action  of  the 
county  board  of  said  county,  authorized  to  bid,  contract  for,, 
or  publish  said  list,  and  prayed  that  the  peremptory  writ 
asked  for  be  denied.  Said  matter  coming  on  to  be  heard  by 
the  court  upon  argument,  the  court  made  an  order  that  the 
writ  prayed  for  be  denied,  without  costs^  from  which  order 
the  relator  appealed. 

T.  W.  Hogariy  for  the  appellant. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Jno»  E,  Martin. 

PiNNBT,  J.  The  question  to  be  determined  is  whether^ 
under  the  statute,  a  delinquent  county  tax  list  can  be  law- 
fully published  in  a  German  newspaper,  in  the  English  lan- 
guage, if  the  newspaper  is  in  every  other  respect  lawfully 
qualified  as  a  means  of  making  such  publication. 

Sec.  1180,  S.  &  B.  Ann.  Stats.,  requires  the  county  treas- 
urer, on  the  first  Monday  of  April  in  each  year,  to  "  make 
out  a  statement  of  all  lands  upon  which  the  taxes  have  been 
returned  as  delinquent  and  which  then  remain  unpaid,  ex- 
cept public  lands  held  on  contract  and  lands  mortgaged  to 
the  state,  containing  a  brief  description  thereof,  with  an  ac- 
companying notice  stating  that  so  much  of  each  tract  or 
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parcel  of  land  described  in  said  statement  as  may  be  nece^ 
sary  therefor,  will  on  the  third  Tuesday  of  May  next  there- 
after, and  the  next  succeeding  daj^s,  be  sold  by  him  at  public 
auction,  at  some  public  place,  naming  the  same,  at  the  seat 
of  justice  of  the  county,  for  the  payment  of  taxes,  interest 
and  charges  thereon;  and  if  in  anj''  county  no  seat  of  justice 
shall  be  established,  then  at  such  public  place  therein  as  ho 
may  select ;  and  cause  such  statement  and  notice  to  be  pub- 
lished in  a  newspaper  printed  in  his  county,  if  there  be  one, 
.  .  .  which  statement  and  notice  shall  in  all  cases  be  pub- 
lished once  in  each  week,  for  four  successive  weeks  prior  to 
said  third  Tuesday  of  May ;  .  .  .  but  it  shall  be  unlawful 
for  any  county  treasurer  to  publish  such  statement  and  notice 
in  any  newspaper  in  his  county  that  has  not  been  regularly 
and  continuously  published  in  such  county  once  in  each  cal- 
endar week  for  at  least  two  years  immediately  before  the 
date  of  such  notice,  if  there  be  a  newspaper  which  has  been 
so  published  in  such  county;"  and  any  county  treasurer 
violating  the  provisions  of  this  section  is  subject  to  a  speci- 
fied forfeiture.  The  statute  thus  defines,  in  one  respect, 
what  shall  constitute  a  legal  newspaper  for  the  publication 
of  such  statement  and  notice. 

Sec.  1131  provides  that  "in  every  county  where  the  num- 
ber of  the  descriptions  in  the  list  of  lands  to  be  adver- 
tised for  sale  for  the  nonpayment  of  taxes  by  the  county 
treasurer  shall  exceed  four  thousand,  the  countv  treasurer 
shall  let  by  contract  the  publication  of  such  list  to  the  low- 
est bidder,  upon  a  notice  written  or  printed,  to  be  delivered 
to  and  left  with  the  publisher  or  one  of  the  publishers  of 
each  newspaper  in  his  county,  at  least  ten  days  prior  to  the 
time  at  which  sucli  contract  shall  be  let;  but  no  such  con- 
tract shall  be  made  to  publish  such  list  in  any  newspaper 
which  has  not  been  regularly  and  continuously  published 
once  in  each  week  in  such  county  for  at  least  two  years  prior 
to  the  time  at  which  such  publication  shall  be  by  law  ro- 
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quired  to  be  made,  unless  there  be  no  such  newspaper  so 
published  in  such  county."  It  will  be  observed  that  the 
statute  uses  the  words  "a  newspaper^'*  without  limiting  it 
to  any  particular  kind  of  newspaper,  either  German  or  Eng- 
lish. The  only  express  qualification  iS  that  the  paper  must 
have  been  regularly  and  continuously  published  once  in  each 
week  in  such  county  for  at  least  two  years  prior. 

By  sec.  675  it  is  provided  that  "  the  county  board  may 
order  public  notices  relating  to  tax  sales,  redemption  and 
other  affairs  of  the  county,  to  be  published  in  a  newspaper, 
printed  in  any  other  than  the  English  language,  to  be  desig- 
nated in  such  order,  whenever  they  shall  deem  it  necessary 
for  the  better  information  of  the  inhabitants  thereof,  and  it 
shall  appear  from  the  last  previous  census  that  one  fourth 
or  more  of  the  adult  population  of  such  county  are  of  a  na- 
tionality not  speaking  the  English  language,  and  that  there 
shall  have  been  a  newspaper  published  therein  continuously 
for  one  year  or  more  in  the  language  spoken  by  such  nation- 
ality; provided,  that  all  such  notices  shall  also  be  published 
in  a  newspaper  published  in  the  English  language  as  pro- 
mdcd  hy  law.  The  compensation  for  all  such  publications 
shall  be  paid  by  the  county  ordering  the  same,  and  shall  be 
the  same  as  that  prescribed  by  law  for  publication  in  the 
English  language;  and  no  extra  charge  shall  be  allowed  for 
translation  in  any  case." 

The  power  of  the  county  board  to  make  the  order  is  dis- 
cretionary, and  it  must  appear  from  the  last  previous  cen- 
sus that  one  fourth  or  more  of  the  adult  population  of  such 
county  are  of  a  nationality  not  speaking  the  English  lan- 
guage, and  that  there  shall  have  been  a  newspaper  published 
therein  for  one  year  or  more  in  the  language  spoken  by  such 
nationality;  and  it  is  also  made  necessary  that  "all  such 
notices  shall  also  be  published  in  a  newspaper  published 
in  the  English  language,  as  provided  by  law."    Sec.  1130, 
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S.  &  B.  Ann.  Stats.,  authorizes  the  county  treasurer  to  use 
his  discretion  in  selecting  the  newspaper  in  which  he  shall 
publish  th^  delinquent  tax  list  if  the  number  of  descriptions 
is  less  than  4,000,  but  requires  him  to  let  the  printing  of  it 
to  the  lowest  bidder  when  it  exceeds  4,000  descriptions. 
He  has  in  such  case  no  discretion.  He  is  required  to  notify 
each  newspaper  in  the  county  to  file  bids;  that  is  to  say, 
each  ne^^spaper  qualified  to  make  such  publication.  The 
statute,  when  construed  in  the  light  of  the  common  law, 
invites  bids  from  only  qualified  newspapers,  and  a  paper 
printed  in  the  German  language  is  not  within  the  statute. 

In  Kellogg  v.  OahJcoshy  14  Wis.  623,  the  common  council, 
under  the  charter  (sec.  9,  subch.  Ill,  ch.  133,  P.  &  L.  Laws 
of  1856),  had  power  to  designate  a  newspaper  printed  in 
the  German  language  as  the  oflBcial  paper  of  the  city ;  and 
it  was  held  that  the  notice  required  by  sec.  9,  subch.  VIII, 
and  published  in  such  paper,  was  valid,  if  also  published  in  the 
English  language.  Also,  in  Wahdey  v.  Nicholas^  16  Wis. 
58S,  it  was  held  that  the  publication  of  a  summons  in  a  Ger- 
man newspaper,  in  the  English  language,  was  a  legal  publi- 
cation. In  that  case  the  person  to  be  served  was  an  Ameri- 
can, and  the  officer  making  the  order  for  its  publication 
directed  that  it  be  published  in  a  German  newspaper,  to  wit, 
the  Wisconsin  Zeitung,  published  at  Madison,  and  the  sum- 
mons was  published  therein  in  the  English  language.  The 
court  held  it  was  a  sufficient  publication,  and  the  officer 
granting  the  order  had  a  discretion  to  determine  in  what 
paper  it  should  be  published.  Dixon,  C.  J.,  rendering  the 
opinion  of  the  court,  says:  "  Upon  affidavit,  as  prescribed  by 
statute,  the  court,  or  a  judge  thereof,  or  a  court  commis- 
sioner, may  grant  an  order  that  the  service  of  the  summons 
be  made  by  publication.  R.  S.  [1858]  ch.  124,  sea  10.  If 
the  circuit  judge  who  granted  the  order  in  this  case,  in  the 
exercise  of  the  discretion  vested  in  him  by  the  statute,  di- 
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rected  publication  in  a  German,  instead  of  an  English,  news- 
paper, as  being  most  likely  to  give  notice  to  the  person 
intended  to  be  served,  we  see  no  legal  objection  to  it." 

The  present  case  is  clearly  distinguishable  from  the  cases 
<5ited,  in  that  in  this  case  the  county  treasurer  had  no  power 
or  discretion  to  receive  relator's  bid,  or  award  him  a  con- 
tract under  it.  No  authority  had  been  given  to  him  by  the 
<5ounty  board  for  that  purpose  under  sec.  675,  R.  S.  1878.  The 
Etiglish  language  is  the  language  of  the  country,  to  be  used 
in  all  legal  and  official  notifications  or  proceedings,  in  the 
absence  of  any  statute  authority  to  the  contrary.  It  does 
not  appear  that  the  county  board  had  considered  or  acted 
upon  the  subject.  We  hold  that  this  section  is  decisive 
against  the  validity  of  the  relator's  claim,  under  his  bid,  to 
the  contract.  The  publication  of  said  list  in  the  English 
language  in  a  German  paper  would  not,  for  the  reasons 
stated,  in  the  absence  of  such  authority,  be  a  legal  publica- 
tion; and  the  county  treasurer  rightfully  refused  to  award 
to  the  relator  a  contract  for  that  purpose,  upon  his  bid. 

It  follows  from  these  views  that  the  order  appealed  from, 
denying  the  writ  of  mandamus  prayed  for,  is  correct  and 
must  be  affirmed. 

By  the  Court. —  The  order  of  the  circuit  court  appealed 
from  is  affirmed. 


BoDAH,  Appellant,  vs.  The  Town  op  Deer  Creek,  Respond- 
ent. 

April  16  — May  3, 1898. 

Highways,  liability  for  defects:  Pleading, 

1.  A  complaint  in  an  action  for  damages  claimed  to  have  been  caused 
by  the  unsafe  condition  of  a  highway,  which  merely  describes  such 
highway  as  a  graded  way,  not  to  exceed  nine  and  one-half  feet 
wide  on  the  surface,  with  an  unfenced  or  unguarded  ditch  about 
two  and  one-half  feet  deep  on  each  side,  and  alleges  that,  while 
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traveling  on  such  highway  with  a  loaded  sleigh  drawn  bj  horses, 
the  sleigh  with  its  load  slued  into  the  ditch  on  one  side,  whereby 
it  was  overturned,  causing  the  Injuries  complained  of,  does  not 
state  a  cause  of  action,  because  it  does  not  charge  that  the  alleged 
defective  condition  of  the  road  was  the  cause  of  the  accident  or 
had  anything  to  do  with  it. 
2,  It  seems  that  an  ordinary  turnpike  road,  constructed  as  they  generally 
are  through  low  lands,  which  is  nine  and  one-half  feet  wide  at  the 
surface  and  slopes  at  each  side  to  a  ditch  whose  bottom  is  two  and 
one-half  feet  below  such  surface,  comes  up  to  the  standard  of  rea- 
sonable safety,  which  is  the  limit  of  the  duty  the  public  owes  to  a 
traveler. 

Appeal  from  a  judgment  of  the  circuit  court  for  Outa- 
gamie county :  John  Goodland,  Circuit  Judge.    Affirmed. 

Action  to  recover  damages  alleged  to  have  been  caused  to 
plaintiff  by  the  unsafe  condition  of  a  public  highway  in  the 
defendant  town.  Defendant's  counsel  objected  to  any  evi- 
dence under  the  complaint  upon  the  ground  that  it  does  not 
state  facts  sufHcient  to  constitute  a  cause  of  action.  The  ob- 
jection was  sustained,  and,  no  request  being  made  for  leave 
to  amend,  judgment  was  entered  dismissing  the  action,  and 
for  costs  in  defendant's  favor.  Plaintiff  appealed  from  such 
judgment. 

F,  (7.  Weed^  for  the  appellant,  argued  that  a  highway  graded 
up  so  as  to  be  only  nine  and  one-half  feet  wide  on  top,  with 
an  unguarded  ditch  on  each  side,  was  not,  as  a  matter  of  law, 
a  legal  highway,  but  a  jury  might  properly  find  it  defective. 
Carville  v.Westfordy  163  Mass.  544;  Simons  v.  CascOj  105 
Mich.  5S8;  Prideauxv.  Mineral  Pointy  43  Wis.  513;  Seyrmr 
V.  Zakey  66  id.  651;  Sharp  v.  Evergreen^  67  Mich.  443;  Hein 
V.  Fairchild,  87  "Wis.  258. 

John  BottenaeJe^  for  the  respondent. 

Marshall,  J.  The  alleged  defective  highway  was  de- 
scribed as  a  graded  way  about  forty  rods  long,  not  to  exceed 
nine  and  one-half  feet  wide  on  the  surface,  with  a  ditch  or 
gully  about  two  and  one-half  feet  deep  on  each  side,  and  no 
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gnard  or  railing  to  prevent  vehicles,  wagons,  or  sleighs  from 
leaving  the  surface  and  sliding  into  one  of  the  side  ditches. 
The  allegation  as  to  the  occasion  o.f  the  injury  is,  in  sub- 
stance, that  as  plaintiff  was  traveling  on  the  highway  with 
a  team  of  horses  and  sleigh  loaded  with  logs,  on  which  he 
was  standing,  the  sleigh,  with  its  load,  slued  into  the  ditch 
on  the  south  side  of  the  road,  whereby  it  was  overturned, 
causing  the  injuries  complained  of.  There  is  no  allegation 
that  the  alleged  defective  character  of  the  road  was  the 
cause  of  the  accident,  or  had  any  connection  therewith. 

From  the  description  of  the  highway,  no  other  reasonable 
inference  can  be  drawn  than  that  it  was  an  ordinarv  turn- 
pike  road,  constructed,  as  they  generally  are,  through  low 
and  flat  lands  in  country  districts.  The  reasonable  infer- 
ence is  that  the  surface  of  the  road,  nine  and  one-half  feet 
wide,  sloped  on  each  side  to  the  bottom  of  a  gully  about 
two  and  one-half  feet  below  such  surface.  That  such  an 
ordinary  turnpike  comes  up  to  the  standard  of  reasonable 
safety,  which  is  the  limit  of  duty  due  to  travelers  from 
the  public  corporation,  will  hardly  admit  of  serious  contro- 
versy. Moreover,  there  being  no  claim  in  the  complaint 
that  the  alleged  defective  condition  of  the  road  caused  the 
sleigh  to  slide  into  the  ditch,  clearly  no  cause  of  action  is 
stated.  As  this  court  has  often  been  called  upon  to  say, 
mere  breach  of  a  duty  which  one  person  owes  to  anothef 
respecting  his  personal  safety,  and  an  injury  to  such  other, 
do  not  constitute  actionable  negligence;  there  is  still  needed 
the  element  that  the  breach  of  duty,  in  a  line  of  responsible 
causation,  was  the  cause  which  produced  the  injury;  and 
the  facts  in  that  regard  must  be  alleged  in  the  complaint, 
established  by  evidence,  and  found  by  the  jury,  else  there 
can  be  no  recovery. 

It  follows  that  the  ruling  of  the  trial  court,  sustaining  the 
objection  to  any  evidence  under  the  complaint,  was  right, 
and  the  judgment  appealed  from  must  be  affirmed. 

By  the  Court — Judgment  affirmed. 
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EicHTEB,  County  Judge,  Eespondent,  vs.  Leiby  and  others, 

Appellants. 

April  18— May  S,  1898. 

County  judge:  Estates  of  decedents:  Action  by  creditors  to  reach  assets 

•  not  inventoried:  Parties, 

1.  Under  the  provisions  of  sec  8885,  R.  S.  1878,  authorizing  any  cred- 

itor of  an  estate  whose  claim  has  been  allowed,  whenever  there  is 
just  reason  to  apprehend  that  such  estate  as  inventoried  may  be 
insufficient  to  pay  the  debts,  to  bring  an  action  in  the  circuit 
court  on  behalf  of  ail  the  creditors,  to  reach  and  subject  to  sale 
any  real  estate  or  other  assets  not  inventoried,  which,  according 
to  law,  ought  to  be  subjected  to  the  payment  of  such  debts,  such 
an  action  may  be  brought  and  maintained  by  a  creditor  whose 
claim  has  been  allowed,  notwithstanding  an  appeal  has  been  taken 
from  the  allowance  thereof. 

2.  The  maintenance  of  such  action  in  the  circuit  court  is  not  affected 

by  sec.  4036,  R.  S.  1878,  which  refers  only  to  proceedings  in  the 
county  court  and  the  effect  of  an  appeal  therein.  The  action  in 
the  circuit  court  is  ancillary  to  the  proceedings  in  the  ooanty 
court,  is  in  favor  of  all  the  creditors,  aod  does  not  depend  upon 
any  single  judgment  rendered  in  the  county  court,  and  cannot, 
under  sec.  8836,  R.  S.  1878,  be  brought  to  trial  until  the  sufficiency 
or  insufficiency  of  the  assets  has  been  determined,  but  may  be 
held  and  maintained  in  the  meantime. 

3.  A  county  judge  who,  in  pursuance  of  sec.  4015,  R.  &  1878,  has  pre- 

sented a  claim  upon  a  bond,  given  in  an  estate  which  is  being  ad- 
ministered in  his  own  county,  for  allowance  in  proceedings  for 
the  administration  of  the  estate  of  one  of  the  sureties  therein  in 
the  county  court  of  another  county,  and  had  it  allowed,  is  a  cred- 
itor of  that  estate,  who  may  maintain  an  action  under  sea  3835, 
R.  S.  1878,  notwithstanding  sec.  4015  provides  that  the  judgment 
in  the  action  shall  specify  the  amount  found  due  to  each  particu- 
lar person  for  wliose  benefit  it  is  brought.  He  stands  in  the  rela- 
tion of  trustee  of  an  express  trust,  and  the  stiit  should  be  in  his 
name  and  not  in  that  of  the  beneficiaries  whom  he  representSi 

Appeal  from  an  order  of  the  circuit  court  for  Outagamie 
county :  John  Goodland,  Circuit  Judge.    Affirmed, 

The  plaintiff  brings  this  action  in  his  capacity  as  county 
judge  of  Fond  du  Lac  county,  based  upon  the  following  state 
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of  facts:  One  Wroe  was  a  trustee  of  an  estate  being  admin- 
istered in  that  county  and  Jonathan  Leiby  was  one  of  his 
sureties.  Wroe  defaulted,  and  the  sureties  became  liable  on 
their  bond.  Leiby  died,  and  the  plaintiff,  as  county  judge, 
filed  a  claiji  against  his  estate  for  the  amount  of  Wroe's  de- 
falcation, in  the  county  court  of  Outagamie  county,  which, 
after  a  contest,  was  allowed  at  the  sum  of  $9,258.  Plaintiff 
then  brought  this  action,  in  the  nature  of  a  creditor's  bill, 
under  sec.  3885,  B.  S.  1878,  to  set  aside  a  deed  of  his  real 
estate  alleged  to  have  been  made  by  Leiby,  in  his  lifetime, 
to  escape  the  payment  of  his  liability  on  this  claim.  The 
transaction  had  been  so  manipulated  that  the  title  to  the 
property  came  to  the  defendant  Abigail  Lethy^  who  is  the 
widow  and  administratrix  of  Jonathan  Leiby,  and  was  by 
her  conveyed  to  the  defendants  ZuehlkeSj  who  are  alleged 
to  have  bad  full  knowledge  of  the  situation.  To  secure  part 
payment  of  the  purchase  money  of  this  land,  the  Zuehlkea 
executed  a  mortgage  on  the  land  to  Mrs.  Leiby, 

The  complaint  shows  that  Leiby's  estate  did  not  possess 
saiBcient  assets  to  pay  the  plaintiff's  claim,  and  it  is  sought 
therein  to  secure  the  land  so  fraudulently  conveyed  or,  fail- 
ing in  that,  the  amount  of  the  purchase  money  unpaid,  rep- 
resented by  the  mortgage  mentioned.  The  plaintiff  ob- 
tained an  injunction  restraining  the  defendant  Abigail  from 
collecting  and  the  Zuehlkea  from  paying  the  mortgage  pend- 
ing the  suit.  The  defendants  separately  demurred  to  the 
•complaint  on  the  grounds  that  plaintiff  had  no  legal  capacity 
to  sue,  and  that  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  Afterwards  the  defendant 
Abigail  Leiby^  in  her  personal  capacity,  and  the  Zuelhkesy 
moved  to  dissolve  the  injunction,  based  upon  an  affidavit 
showing  that  Mrs,  Lelby^  as  administratrix,  had  appealed 
from  the  allowance  of  the  claim  represented  by  the  plaintiff 
to  the  circuit  court,  and  that  such  appeal  was  pending  and 
undetermined,  said  appeal  having  been  taken  before  the  com- 
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mencement  of  this  suit.  From  an  order  denying  said  mo- 
tion, said  defendants  appeal. 

For  the  appellants  there  was  a  brief  by  Lyman  E.  Barnes^ 
Bottenseh  <&  CoaieSy  and  Frank  W.  Harriman^  and  oral  argu- 
ment by  Lyman  E,  Barnes.  They  argued,  inter  alia^  that 
the  plaintiffs  claim  has  not  been  allowed  by  the  county  court, 
within  the  meaning  of  sec.  3835,  R.  S.  1878,  so  as  to  give  him 
a  right  to  prosecute  this  action.  The  effect  of  the  appeal 
from  its  allowance  with  a  stay  of  proceedings  is,  by  sec.  4036, 
R.  S.  1878,  not  merely  to  suspend  but  to  render  entirely  in- 
operative the  order  or  judgment  appealed  from,  during  the^ 
pendency  of  the  appeal.  JEtna  L  Ins.  Co.  v.  McCormick^ 
20  Wis.  265, 272 ;  York  v.  Orion,  65  id.  6 ;  Neumann  v.  StatCj 
76  id.  112;  Smith  v.  Schreiner,  86  id.  19;  Day  v,  DeJougCj 
66  Mich.  550;  People  v.  Tread  well,  66  Oal.  400;  BuUardv. 
MoArdle,  98  id.  355-359;  Curtisa  v.  BeardsUy,  15  Conn.  518; 
Howland  v.  Couch,  43  id.  50;  Card  v.  Foot,  57  id.  427.  The 
plaintiff  is  not  the  real  party  in  interest  and  has  no  legal 
capacity  to  sue.  The  action  is  not  on  a  bond,  such  as  might 
be  brought  by  him  as  county  judge,  under  sees.  4014,  4015, 
R.  S.  1878,  but  it  is  one  in  the  nature  of  a  creditors'  bill. 
The  judgment  of  the  county  court  upon  the  claim  presented 
by  him  must,  under  sec.  4015,  R.  S.  1878,  specify  the  amount 
found  due  for  each  particular  person  for  whose  benefit  the 
action  is  brought,  and  it  is  not  therefore  in  favor  of  the 
county  judge,  but  of  the  party  to  be  benefited.  Meyer  v, 
Barthj  97  Wis.  352.  The  complaint  does  not  show  that  the 
estate  of  the  deceased  surety  was  rendered  insolvent  by 
the  conveyance  alleged  to  be  fraudulent,  so  as  to  entitle 
the  plaintiff  to  equitable  relief.  Zweig  v.  Horioon  L  &  M. 
Co.  17  Wis.  362;  Crowley  v.  Ricks,  98  id.  566. 

L.  D.  Sutherland,  for  the  respondent. 

Babdebn,  J.  The  defendants  insist  that  the  injunction 
should  be  dissolved,  because  (1)  the  claim  upon  which  plaint- 
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iflPs  cause  of  action  is  based  has  not  been  allowed  within  the 
meaning  of  sec.  3835,  R.  S.  1878;  (2)  the  complaint  is  bad  on 
demurrer,  and  will,  therefore,  not  support  an  injunction. 

1.  Plaintiff's  right  to  maintain  this  action  is  based  upon 
sec.  3835,  R.  S.  1878,  which  reads  as  follows:  "Whenever 
there  shall  be  just  reason  to  apprehend  that  the  estate  of  a 
deceased  person,  as  set  forth  in  the  inventory  returned  into 
court  by  his  executor  or  administrator,  may  be  insuflBcient 
to  pay  the  debts  of  the  testator  or  intestate,  any  one  or  more 
of  the  judgment  creditors,  or  creditors  whose  claims  against 
the  deceased  shall  have  been  allowed  by  the  county  court  or 
commissioners  appointed  by  said  court,  may,  on  behalf  of 
all,  bring  an  action  in  the  circuit  court,  to  reach  and  subject 
to  sale  any  real  estate  or  interest  therein,  or  any  other  as- 
sets, not  included  in  such  inventory,  which,  according  to  law, 
ought  to  be  subjected  to  the  payment  of  such  debts."  The 
record  shows  that  the  claim  represented  by  plaintiff  had 
been  duly  presented  to  the  county  court  in  which  the  pro- 
ceedings in  the  Leiby  estate  were  pending,  that  objection 
was  made  thereto,  that  the  same  was  duly  allowed,  and 
that  an  appeal  therefrom  had  been  taken  to  the  circuit  court. 
It  is  insisted  that  the  appeal  from  the  judgment  of  the  county 
court  so  far  suspends  its  operation  that  no  proceedings  look- 
ing towards  the  enforcement  of  any  right  based  thereon  can 
be  taken.  Sec.  4036,  R.  S.  1878,  referring  to  proceedings  in 
the  county  court,  provides  that,  "after  an  appeal  is  claimed, 
and  notice  thereof  given  at  the  ofHco  of  the  county  judge, 
all  further  proceedings  in  pursuance  of  the  act  appealed  from 
shall  cease  until  the  appeal  shall  be  determined."  In  Gaston 
V,  £dbcocky  6  Wis.  503,  this  court  held  that  an  appeal  from 
an  order  of  the  county  judge  appointing  a  guardian  for  an 
insane  person  had  the  effect  to  suspend  such  order  and  all 
proceedings  thereunder.  In  In  re  Fisher^  15  Wis.  511,  it  was 
said  that  the  county  court  could  not  receive  and  act  upon  a 
petition  for  letters  of  administration  of  an  estate  with  the 
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win  annexed,  pending  an  appeal  from  its  order  approving 
the  will. 

It  will  be  seen  that  the  decisions  so  far  made  have  only 
gone  to  the  extent  of  holding  that  no  proceedings  could  be 
taken  in  the  county  court  in  furtherance  of  the  matter  ap- 
pealed from,  pending  the  appeal.     It  was  not  the  purpose 
of  the  statute  to  limit  or  suspend  the  right  the  party  might 
have  to  commence  and  maintain  ancillary  proceedings  au- 
thorized by  law  in  some  other  court,  which  might  be  in  a 
measure  dependent  thereon,  unless  we  can  say  that  the  ap- 
peal from  the  judgment  entirely  suspends  its  eflScacy  for 
any  purpose,  and  renders  it  inoperative.     It  is  true  that 
under  the  statute  last  cited,  the  plaintiff  was  disenabled 
from  taking  any  proceeding  in  pursuance  of  his  judgment 
in  that  court.    But  sec.  3835  says,  in  effect,  that  when  there 
shall  be  just  reason  to  apprehend  that  the  estate  of  a  de- 
ceased person  may  be  insufficient  to  pay  the  debts  of  the 
testator  or  intestate,  any  one  or  more  of  the  creditors  whose 
diaims  have  been  allowed  by  the  county  court  may,  in  be- 
half of  all,  bring  an  action  in  the  circuit  court  to  reach  prop- 
erty that  ought  to  be  applied  to  the  payment  of  such  debts. 
The  suit  so  authorized  must  be  in  behalf  of  all  creditors  of 
deceased,  and  is  ancillary  to  the  proceedings  in  county  court, 
and  not  dependent  upon  any  single  judgment  therein  ren- 
dered.   This  plainly  appears  to  be  so,  because  sec.  3836  says 
that  such  creditors'  action  shall  hot  be  brought  to  trial  until 
-the  sufficiency  or  insufficiency  of  the  assets  of  the  estate 
shall  be  ascertained;  and,  if  found  sufficient,  such  action 
shall  be  dismissed  at  plaintiff's  costs,  and,  if  insufficient, 
then  the  suit  may  be  prosecuted,  and  any  sum  realized  there- 
from, after  paying  costs,  is  to  be  applied  to  the  payment 
of  the  debts  of  the  deceased  in  the  same  manner  as  other 
assets.     The  real  intent  and  purpose  of  these  sections  is  to 
authorize  any  creditor  whose  claim  had  been  allowed,  and 
when  there  was  just  reason  to  apprehend  a  shortage  in  the 
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assets  of  the  estate,  to  commence  a  suit,  and  tie  up  aqy 
real  estate  that  ought  to  be  subjected  to  the  payment,  of 
such  debts,  until  it  is  ascertained  to  a  certainty  whether  it 
would  be  needed  or  not.  But  before  he  can  proceed  with 
his  trial  there  must  be  a  judicial  determination  in  the  county 
court  as  to  the  sufficiency  of  assets.  German  Bank  v,  L^y- 
ser^  50  Wis.  258.  Any  action  thus  commenced  must  b!& 
stayed  until  all  proceedings  relative  to  the  allowance  of 
claims  and  the  marshaling  of  assets  shall  have  reached  suph 
a  final  determination  as  will  enable  the  county  court  to  say 
with  certainty  that  the  necessity  for  further  pursuit  of  fu- 
gitive assets  exists. 

In  the  enactment  of  these  sections,  the  legislature  seems 
to  have  had  a  prudential  regard  for  the  rights  of  creditqr?. 
It  is  a  matter  of  common  knowledge  that  when  a  debtor 
once  starts  on  the  dangerous  path  of  placing  his  property 
beyond  the  reach  of  creditors  both  he  and  his  grantees  go 
to  the  end  of  the  trail.  There  are  always  accommodating 
friends  or  disinterested  relatives,  all  innocent  of  guile,  rea(dy 
and  willing  to  assist  in  carrying  out  the  scheme.  If  we  nj^ay 
believe  the  allegations  of  the  complaint,  the  defendants  are. 
not  as  "  innocent  as  lambs,  or  white  as  the  driven  snow." 
The  demurrer  admits  the  truth  of  the  complaint,  and,  if  true, 
not  being  parties  to  the  appeal  from  the  county  court,  the 
defendants  are  not  in  position  to  urge  equitable  considera- 
tions with  any  great  degree  of  force.  We  therefore  hold 
that  under  the  provisions  of  the  statute  cited,  and  in  view 
of  the  purpose  sought  to  be  obtained  thereby,  the  plaintiff's 
claim  has  been  allowed^  notwithstanding  the  appeal  there- 
from, in  the  sense  that  this  action  can  be  commenced  by  him, 
and  held  until  the  sufficiency  of  the  assets  of  the  Leiby  estate 
is  ascertained. 

But,  independent  of  these  considerations,  there  is  consid- 
erable authority,  and  from  most  respectable  courts,  holding 
that  an  appeal  with  a  stay  of  proceedings  merely  suspends. 
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the  right  to  execution,  and  leaves  the  judgment,  until  an- 
nulled or  reversed,  valid,  and  binding  upon  the  parties.  Free- 
man, Judgments,  §  328,  and  cases  cited  in  note  2,  p.  597. 
The  court  of  Indiana  has  gone  so  far  as  to  allow  a  party  to 
maintain  an  ejectment  action  based  on  a  judgment  in  parti- 
tion, when  such  judgment  had  been  appealed  from,  and  was 
then  undetermined..  Randies  v.  licmdleSj  67  Ind.  434.  In  a 
later  case  —  Line  v.  State  ex  rel.  Louder^  131  Ind.  468  —  the 
court  holds  that  the  appeal  does  not  preclude  the  party  from 
suing  on  the  judgment,  or  from  prosecuting  collateral  or  in- 
dependent proceedings.  These  authorities  are  cited  as  illus- 
trating the  limit  to  which  the  rule  has  been  carried,  although 
it  must  be  admitted  that  there  are  not  a  few  conflicting  de- 
cisions. This  question  was  recently  discussed  in  this  court 
in  Smith  v.  Schreiner^  86  Wis.  19,  and  the  rule  is  there  stated 
that  a  mere  appeal  does  not  affect  the  judgment  as  a  bar  to 
another  action. 

2.  The  objection  that  the  complaint  is  bad  on  demurrer, 
and  therefore  will  not  support  an  injunction,  is  based  upon 
two  grounds:  (1)  That  plaintiff  has  not  legal  capacity  to 
sue,  and  (2)  that  the  complaint  does  not  state  a  cause  of  ac- 
tion. The  defendants  admit  that  under  sec.  4015,  E.  S.  1878, 
the  plaintiff  had  a  right  to  present  a  claim  on  the  Wroe  bond 
for  allowance  in  the  Leiby  administration  proceedings,  and 
the  argument  is  that,  when  judgment  was  entered  on  that 
claim,  he  has  exhausted  all  right  to  proceed  to  enforce  the 
judgment,  and  that  the  action  should  have  been  brought  in 
the  names  of  the  beneficiaries  he  represents.  We  do  not 
think  the  point  is  jvell  taken.  The  judgment  on  the  claim 
presented  was  necessarily  rendered  in  the  name  of  the  county 
judge.  lie  appeared,  by  the  record,  as  a  creditor  of  the 
Leiby  estate  in  his  oflBcial  and  representative  capacity,  and 
he  alone  had  authoritv  to  enforce'  it.  The  fact  that  sec. 
4015  provides  that  the  judgment  so  rendered  "  shall  specify 
the  amount  found  due  to  each  particular  person  for  whose 
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benefit  it  is  brought"  does  not  militate  against  this  posi- 
tion. Under  the  law  he  stands  really  as  the  trustee  of  an 
express  trust,  and  all  moneys  collected  by  him  are,  in  fact, 
assets  to  be  administered  according  to  law.  Being  invested 
with  these  duties  and  charged  with  these  obligations,  no 
:good  reason  is  perceived  why  he  may  not,  in  his  oflBcial  ca- 
pacity, take  such  steps  as  the  law  warrants,  to  secure  the 
fruits  of  his  judgment. 

We  think  it  sufficiently  appears  from  the  complaint  that 
at  the  time  Leiby  made  his  deed  to  John  Leihy^  he  did  not 
retain  sufficient  property  to  pay  his  legal  obligations.  This 
deed  was  made  May  14,  1894,  and  he  died  the  following 
August.  His  entire  assets,  as  shown  by  the  inventory  of  his 
estate,  were  but  $2,669.  The  claims  presented  against  his 
estate  amounted  to  over  $11,000.  This  being  his  financial 
condition  in  August,  it  is  a  fairly  reasonable  conclusion  to 
«ay  that  he  was  insolvent  in  May  previous.  This  convey- 
ance is  alleged  to  have  been  voluntarj'-,  without  considera- 
tion, and  made  for  the  purpose  of  avoiding  the  payment  of 
any  sum  that  might  be  found  due  on  his  bond.  Under  the 
law,  plaintiif  could  not  issue  execution  on  his  judgment  in 
county  court.  The  statute  allows  him  to  commence  his  suit 
when  there  is^t^*^  reason  to  apprehend  that  the  estate  has 
not  sufficient  assets  to  pay  debts.  The  complaint  not  only 
sets  out  the  facts  as  above  stated,  but  also  contains  an  ex- 
press allegation  of  insufficiency.  If,  subsequently,  it  appears 
Ihat  there  are  sufficient  assets,  then  his  action  goes  down. 
These  provisions  of  the  statute  were  passed  in  order  to  ena- 
ble a  court  of  equity  to  retain  jurisdiction  to  grant  relief  in 
such  cases,  and  which  it  would  not  take  ordinarily  in  cred- 
itors' suits,  until  issue  and  return  of  an  execution  unsatisfied. 
Oerraan  Bank  v.  Leyaer^  50  Wis.  258. 

By  the  Court. —  The  order  of  the  circuit  court  is  affirmed. 
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Staoy  and  another,  Appellants,  vs.  La  Belle,  Eespondent. 

April  18  —  May  3, 1898. 

Jurisdiction  of  state  courts  over  contracts  by  Indians, 

In  the  absence  of  any  federal  statute  or  treaty  to  the  contrary,  a 
state  court  has  jurisdiction  of  an  action  on  contract  in  favor  of 
a  white  man  against  an  Indian  belonging  to  a  tribe  and  a  particu- 
lar reservation. 

Appeal  from  a  judgment  of  the  circuit  court  for  Shawana 
county:  John  Goodland,  Circuit  Judge.     Reversed, 

For  the  appellants  there  was  a  brief  by  Exigene  M,  WescoUy 
attorney,  and  F.  M.  Guernsey,  of  counsel,  and  oral  argu* 
ment  by  Mr.  WescoU. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  O.  C.  DicHnson.  To  the  point  that  the  state  courts  have 
no  jurisdiction  over  the  Indian  tribes  or  members  thereof,, 
be  cited  Cherokee  Nation  v.  Georgia,  5  Pet.  1 ;  Worcester  v. 
Georgia,  6  id.  516;  V.  S.  v.  Thomas,  151  IT.  S.  577;  U.  S.  tv 
IloUiday,  3  Wall.  407;  U.  S.  v.  Partello,  48  Fed.  Rep.  670; 
U.  S.  V.  Boyd,  68  id.  577;  U.  S.  v.  Mullin,  71  id.  682;  Mot- 
^ris  V.  3f.  P.  R.  Co.  78  Tex.  17;  Carter  v.  U.  S.  37  S.  W. 
Eep.  204;  U.  S.  v.  Payne,  4  Dill.  387;  Mungosha  v.  Stein- 
hrook,  3  id.  418;  Gray  v.  Coffman,  id.  393;  Mackey  u  Coxe, 
18  How.  100. 

Cassoday,  C.  J.  This  action  is  to  recover  the  balance  of 
$279.65  due  on  account  for  goods,  wares,  and  merchandise 
sold  and  delivered  by  the  plaintiffs,  as  copartners,  to  the  de- 
fendant, between  J^aly  1,  1888,  and  October  17,  1889.  The 
defendant  answered,  and  alleged,  in  effect,  that  ho  bought  the 
goods,  wares,  and  merchandise  as  partner  with  another,  and 
that  he  was  an  Indian  belonging  to  the  Menominee  tribe; 
that  he  resided  with  the  tribe  upon  the  reservation;  and 
that  the  same  was  under  the  charge,  direction,  and  control 
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of  the  United  States  Indian  agent, —  and  prayed  that  the 
action  be  abated  and  dismissed.  The  cause  was  thereupon 
referred  to  a  referee  to  hear,  try,  and  determine;  and,  upon 
the  cause  being  tried  before  the  referee,  he  found,  as  mat- 
ters of  fact,  in  effect,  that  there  was  due  to  the  plaintiffs 
from  the  defendant  the  amount  claimed,  with  interest  from 
October  17,1889;  that  the  defendant  was  an  Indian,  and 
belonged  to  the  tribe,  and  resided  upon  the  reservation ; 
that  there  was  nothing  in  any  treaty  with  the  tribe,  nor 
any  act  of  Congress,  to  prevent  the  state  courts  from  taking 
jurisdiction;  and  hence  that  the  plaintiffs  wer.e  entitled  to 
judgment. 

The  trial  court  modified  the  findings  of  the  referee,  but 
not  essentially  as  to  any  question  of  fact,  but  found  more  in 
detail  as  to  the  status  of  the  defendant  as  an  Indian,  and  to 
the  effect  that  the  tribe  held  the  reservation  by  treaty  for 
their  exclusive  use  and  occupancy ;  that  the  same  was  under 
the  charge,  direction,  and  control  of  an  Indian  agent  of  the 
United  States;  that  the  goods  and  merchandise  mentioned 
were  furnished,  sold,  and  delivered  to  the  defendant  by  the 
plaintiffs  on  the  reservation  while  Stacy  was  engaged  in 
business  as  Indian  trader  on  the  reservation  under  and  by 
virtue  of  the  permit  and  license  issued  by  the  United  States 
to  him,  as  such  Indian  trader;  that  the  defendant  was  a 
Menominee  Indian,  and  a  member  of  the  tribe,  born  upon 
the  Menominee  reservation,  and  enrolled  as  such;  that  his 
mother  lived  upon  the  reservation,  and  was  a  member  of 
the  tribe;  that  his  father  was  a  white  Frenchman,  and  not 
a  member  of  the  tribe.  As  conclusions  of  law,  the  court 
found,  in  effect,  that  the  treaties  and  acts  of  Congress  pre- 
cluded the  state  courts  from  taking  jurisdiction  in  a  case 
like  this,  and  that  the  trial  court  had  no  jurisdiction  over 
the  defendant  in  this  action,  and  ordered  judgment  against 
the  plaintiff,  dismissing  this  action,  but  without  costs.  From, 
the  judgment  entered  thereon  accordingly,  the  plaintiff 
brings  this  appeal. 
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Undoubtedly,  CoDgress  has  power  "  to  regulate  commerce 
"With  the  Indian  tribes."  Const.  U.  S.  art  I,  sec.  8.  Under 
this  clause  of  the  constitution,  it  must  be  conceded  that  Con- 
gress has  power  to  regulate  all  traflBc  and  commercial  inter- 
course among  or  with  Indians,  even  when  the  tribe  is  located 
wholly  within  the  limits  of  a  single  state.  Brown  v,  Mary- 
land, 12  Wheat.  419;  ZT.  S.  v.  Holliday,  3  Wall.  407;  U.  S. 
V,  Mayrand^  154  U.  S.  552.  In  making  such  regulations 
Congress  may,  undoubtedly,  give  to  the  federal  courts  ex- 
clusive jurisdiction.  State  courts  may  be  precluded  from 
taking  jurisdiction  in  such  cases,  not  only  by  congressional 
enactments,  but  by  treaty  between  the  particular  tribe  and 
the  federal  government;  since  such  treaty,  when  made,  under 
the  constitution,  becomes  a  part  of  "  the  supreme  law  of  the 
land."  Const.  U.  S.  art.  VI;  Worcester  v.  Georgia,  6  Pet. 
615;  U.  S.  V.  Forty-three  Gallons  of  Whisky,  93  U.  S.  188; 
Exjparte  Crow  Dog,  109  U.  S.  556;  Farrington  v.  Wilson,^^ 
Wis.  383.  But  it  does  not  follow  from  such  mere  grant  of 
such  powere  to  the  federal  government  that  the  state  courts 
are  precluded  from  taking  jurisdiction  in  such  cases,  as  seems 
to  have  been  held  by  the  trial  court.  On  the  contrary,  the 
supreme  court  of  the  United  States  has  frequently  held,  as 
was  declared  in  the  Federalist  before  the  adoption  of  the 
constitution,  in  effect,  that  the  powers  delegated  to  the  fed- 
eral government  were  exclusive  of  the  powers  reserved  to 
the  states  in  onlv  three  classes  of  cases.  One  class  is  where 
the  particular  power  granted  is  therein  expressly  stated  to 
be  exclusive;  another  class  is  where  the  power  is  granted  in 
one  clause,  and  then  in  some  other  clause  or  clauses  the 
states  are  expressly  prohibited  from  exercising  the  like  au- 
thority ;  and  the  other  class  is  where  the  power  granted  is, 
inherently  and  absolutely,  repugnant  to  the  exercise  of  a 
like  power  by  the  states, —  as,  for  instance,  powers  which 
cannot  be  fully  exercised  within  the  limits  of  a  single  state, 
like  the  power  "  to  regulate  commerce  with  foreign  nations 
and  among  the  several  states."     No.  31  Dawson's  (No.  32) 
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Federalist;  Cooley  v.  Board  of  Wardens^  12  How.  318;  Gil- 
man  V.  Philadelphia^  3  Wall.  713 ;  Henderson  v.  Mayor  of 
New  York,  92  CT.  S.  259 ;  Mobile  Co.  v.  Kimball,  102  U.  S. 
691 ;  Zeisy  v.  Hardin,  135  U.  S.  100,  108,  109. 

Manifestly,  the  ease  at  bar  does  not  belong  to  either  of 
those  classes.     In  this  last  case  the  distinction  is  clearly  made 
by  Chief  Justice  Fullee.     Acting  upon  the  principles  sug- 
gested, Congress  has  expressly  provided  that  "  the  jurisdic- 
tion vested  in  the  courts  of  the  United  States,"  in  the  eight 
particular  classes  of  cases  therein  mentioned,  should  "  be  ex- 
clusive of  the  courts  of  the  several  states."     One  of  the 
classes  of  cases  so  mentioned  is,  "  Of  all  crimes  and  offenses 
cognizable  under  the  authority  of  the  United  States;"  and 
another  is,  "  Of  all  suits  for  penalties  and  forfeitures  incurred 
under  the  laws  of  the  United  States."    R.  S.  of  U.  S.  sec. 
711.     With  certain  exceptions,  those  statutes  provide  that 
"  the  general  laws  of  the  United  States,  as  to  the  punishment 
of  crimes  committed  in  any  place  within  the  sole  and  exclusive 
jurisdiction  of  the  United  States,  except  the  District  of  Co- 
lumbia, shall  extend  to  the  Indian  country. ^^     R.  S.  of  U.  S. 
sec.  2145.    But  that  section  "  shall  not  be  construed  to  ex- 
tend to  crimes  committed  by  one  Indian  against  the  person 
or  property  of  another  Indian,  nor  to  any  Indian  committing 
any  offense  in  the  Indian  country  who  has  been  punished  by 
the  local  law  of  the  tribe,  or  to  any  case  where,  by  treaty 
stipulations,  the  exclusive  jurisdiction  over  such  offenses  is 
or  ma}''  be  secured  to  the  Indian  tribes  respectiveh'."     R.  S. 
of  U.  S.  sec.  2146.     The  exclusive  jurisdiction  of  the  federal 
courts  was  further  extended  to  certain  other  crimes  com- 
mitted by  Indians  by  the  act  of  March  3,  1885  (23  Stat,  at 
Large,  385,  ch.  341,  sec.  9).    For  a  construction  of  these  stat- 
utes, see  In  re  Wilson,  140  U.  S.  575 ;  I71  re  Mayfeld,  141  U.  S. 
107;  Smith  v.  U.  S.  151  U.  S.  50;   Westmoreland  v.  TJ.  S,  155 
U.  S.  545.     In  speaking  of  the  statute  as  it  stood  before  the 
act  of  1885,  Mr.  Justice  Miller  said :  "  It  does  not  interfere 
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with  the  process  of  state  courts  within  the  reservation,  nor 
with  the  operation  of  state  laws  upon  white  people  found 
there.  Its  eflfect  is  confined  to  the  acts  of  an  Indian  of  some 
tribe,  of  a  criminal  character,  committed  within  the  limits 
of  the  reservation."  U.  S.  v.  Kagama,  118  U.  S.  583.  It 
has  frequently  been  held  that,  except  in  so  far  as  the  juris- 
diction of  state  courts  has  been  restricted  by  federal  legisla- 
tion or  treaty,  they  may  take  jurisdiction  even  of  crimes 
committed  by  Indians.  State  v.  Doxtater^  47  Wis.  278;  StaU 
V,  Harris^  47  Wis.  298 ;  People  v.  Kctchum^  73  Cal.  635. 

Counsel  has  not  cited  any  federal  statute  or  treaty  which 
prohibits  state  courts  from  taking  jurisdiction  of  an  action 
on  contract  against  an  Indian,  as  in  the  case  at  bar,  and  we 
find  none.  The  plaintiff  Stacy  was  not  an  Indian  agent,  but 
he  was  licensed  and  expressly  authorized  to  sell  goods  to 
Indians  as  an  Indian  trader.  R.  S.  of  U.  S.  sees.  2128-2132* 
The  goods  for  which  this  action  was  brought  were  therefore 
properly  sold  to  the  defendant.  In  the  absence  of  any  fed- 
eral statute  or  treaty  to  the  contrary,  and  upon  the  principles 
stated,  we  must  hold  that  a  state  court  may  take  jurisdiction 
of  an  action  on  contract  in  favor  of  a  white  man,  and  against 
an  Indian  belonging  to  a  tribe  and  a  particular  reservation,. 
Stokes  V.  Hodman,  5  R.  I.  405;  Swartzel  v.  Hogers,  3  Kan. 
374;  Ingraham  v.  Ward,  56  Kan.  550;  Oodfroy  v.  Scottj  70 
Ind.  259;  Ke-tuC'e-mun-guah  v.  McClure,  7  L.  R.  A.  782, 122 
Ind.  541 ;  Gho  v.  JuUes,  1  Wash.  Ter.  (N.  S.),  325.  In  one 
of  these  cases  it  was  held  that  "  the  fact  that  the  lands  of 
the  defendant,  who  is  an  Indian,  are  not  liable  to  levy  and 
sale  under  a  judgment,  is  no  ground  for  refusing  a  judgment 
against  him."     7  L.  R.  A.  782. 

JSy  the  Court — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  direction  to  enter 
judgment  in  favor  of  the  plaintiffs,  and  against  the  defend- 
ant, in  accordance  with  the  findings  of  the  referee. 
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"Webstkr,  Respondent,  vs.  Killen  and  another,  Appellants.    -^  ^. 

f 108  411 1 

April  18 — May  S,  1898.  I08_m 

Ejectment  for  unoccupied  land,  against  whom  maintainable. 

The  original  owner  of  land  which  is  wild  or  unoccupied  cannot,  under 
sec  3075,  R.  S.  1878,  maintain  an  action  of  ejectment  for  such  land 
against  one  who  disclaims  title,  and  who  had,  before  the  commence- 
ment of  the  action,  conveyed  a  title  held  by  him  under  a  tax  deed 
to  a  third  party,  by  a  deed  which  was  not  recorded  until  after  the 
filing  of  the  notice  of  lis  pendens  in  the  action. 

Appeal  from  a  judgment  of  the  circuit  court  for  Langlade 
county:  John  Goodland,  Circuit  Judge.     Reversed. 

This  is  an  action  of  ejectment  to  recover  possession  of  680 
acres  of  land,  which  were  and  are  wild  and  unoccupied. 
The  defendants,  by  answer,  denied  withholding  possession 
of  the  lands,  and  disclaimed  all  title  thereto,  and  alleged 
that,  prior  to  the  commencement  of  the  action,  they  had 
sold  and  conveyed  all  their  right  and  title  to  said  premises 
to  one  E.  H.  Markham. 

The  facts  were  stipulated,  and  were  in  substance  as  fol- 
lows: (1)  That  the  plaintiff  was  the  original  owner  in  fee 
of  said  lands;  (2)  that  on* the  19th  of  May,  1890,  the  defend- 
ants recorded  tax  deeds  covering  all  of  said  lands  in  the  office 
of  the  register  of  deeds  for  the  proper  county ;  (3)  that  sub- 
sequently, on  the  3d  of  April,  1893,  the  defendants  conveyed 
their  title  to  one  E.  II.  Markham,  which  deed  was  not  re- 
corded at  the  time  of  the  commencement  of  this  action ; 
(4)  that  the  summons  and  complaint  in  this  action  was  served 
on  the  defendants,  respectively  on  the  14:th  and  27th  days 
of  April,  1893,  and  that  the  complaint  was  filed  in  the  office 
of  the  clerk  of  the  circuit  court  of  the  proy>er  county,  April 
13,  1893,  and  the  Us  pendens  filed  in  the  office  of  the  regis- 
ter of  deeds  on  the  same  day;  (5)  that  the  deed  from  the 
defendants  to  Markham  was  not  recorded  until  the  5th  of 
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June,  1895;  (6)  that,  at  the  time  of  the  commencement  of 
the  action,  plaintiff  had  no  knowledge  of  the  conveyance  to 
Markham;  (7)  that  the  defendants'  answer  was  served  on 
the  12th  of  June,  1893. 

Upon  these  facts,  the  court  found  that  the  defendants 
unlawfully  withheld  the  possession  of  said  lands  from  the 
plaintiff,  and  that  the  plaintiff  was  entitled  to  judgment  for 
the  recovery  of  said  premises,  with  nominal  damages  and 
costs.  From  a  judgment  in  accordance  with  these  findings, 
the  defendants  appeal. 

The  cause  was  submitted  for  the  appellants  on  the  brief 
of  Geo.  W.  Latta^  and  for  the  respondent  on  the  brief  of 
W.  R.  Webster. 

To  the  point  that  the  recording  of  a  tax  deed  was  an  as- 
sertion of  title,  and  that  the  action  was  properly  brought 
against  the  person  holding  such  title  of  record,  counsel  for  • 
the  respondent  cited  Burchard  v.  Roberts^  70  Wis.  Ill; 
Lomha/rd  v.  CulberUon^  59  id.  433;  HUl  v.  Kricke^  11  id.  442. 

WiNSLow,  J.  The  question  is  whether  the  original  owner 
of  wild  and  unoccupied  lands  can  maintain  ejectment  against 
one  who  disclaims  title,  but  who  at  one  time  held  a  recorded 
tax-title  deed  of  the  lands,  and,  before  the  commencement 
of  the  action,  had  conveyed  his  title  to  another;  such  last- 
named  conveyance  not  being  recorded  until  after  the  filiag 
of  the  lis  pendens.  Upon  both  principle  and  authority,  thi» 
question  must  be  answered  in  the  negative.  The  case  of 
Sherman  v.  Bemis,  58  Wis.  343,  seems  to  be  conclusive  upon 
the  point.  Ejectment  may  be  brought  against  the  actual 
occupant,  or,  if  there  be  no  occupant,  against  the  person  ex- 
ercising acts  of  ownership  or  claiming  title  thereto  or  somo 
interest  therein  at  the  time  of  the  commencement  of  the  ac- 
tion. R.  S.  1878,  sec.  3075.  The  defendants  here  neither 
occupied  the  property  nor  claimed  any  interest  therein  nor 
ownership  thereof  at  the  time  of  the  commencement  of  the 


Wis.]  ■  JANUAET  TERM,  1898.  527 

Sheboygan  Boot  &  Shoe  Ca  and  others  vs.  Miller  and  othera 

action.  When  they  conveyed  their  interest  to  another,  their 
recorded  tax  deed  ceased  to  be  an  assertion  of  title  in  them- 
selves. They  had  no  power  to  compel  the  grantee  to  put 
his  deed  on  record. 

By  the  Court. —  Judgment  reversed,  and  action  remanded 
with  directions  to  render  judgment  for  the  defendants  in 
accordance  with  this  opinion. 


Sheboygan  Boot  &  Shoe  Company  and  others,  Appellants^ 
vs.  MiLLEB  and  others,  Eespondents. 

April  18  —  May  S,  1898, 

Fraudulent  conveyance:  Evidence  of  fraud. 

Evidence  showing  that  a  deed  of  land,  though  recorded,  was  executed 
without  the  knowledge  of  the  grantee,  and  was  never  delivered  to 
him  until  after  an  action  was  commenced  to  set  it  aside,  and  was 
not  intended  to  be  delivered  except  upon  condition  that  he  im- 
mediately execute  a  conveyance  back  to  his  grantor,  and  that  the 
object  of  the  transaction  was  to  place  the  title  of  the  property  be- 
yond the  reach  of  the  grantor's  creditors,  is  sufficient  to  show  that 
such  deed  was  fraudulent. 

Appeal  from  a  judgment  of  the  circuit  court  for  Shawano 
county:  John  Goodl and,  Circuit  Judge.     Reversed. 

Action  in  equity  to  set  aside  a  conveyance  of  real  estate 
alleged  to  have  been  made  by  defendant  F,  A,  Miller  to  de- 
fendant Leon  Miller^  with  intent  to  defraud  the  creditors  of 
the  former,  and  to  subject  such  real  estate  to  the  payment 
of  the  debts  owing  by  F.  A.  Miller  to  plaintiffs.  The  only 
issue  raised  by  the  answer  was  as  to  whether  the  conveyance 
-was  made  to  defraud  creditors  as  alleged.  The  trial  court 
found,  in  substance,  as  follows: 

(1)  On  the  7th  day  of  October,  1895,  defendant  F.  A.  Mil- 
ler was  the  owner  of  the  lands  described  in  the  complaint, 
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and  for  more  than  four  years  prior  thereto  he  had  been  such 
owner;  and  during  all  the  time  he  had  been  in  actual  pos- 
session of  the  same  as  a  place  of  residence  for  himself  and 
family,  and  he  had  no  other  residence  or  dwelling  place  dur- 
ing such  time. 

(2)  None  of  the  allegations  of  the  complaint  are  sustained 
by  the  evidence. 

(3)  Defendants  are  entitled  to  judgment  dismissing  the 
complaint  with  costs. 

Such  findings  were  duly  excepted  to,  and  this  appeal  was 
taken  from  the  judgment  entered  in  accordance  with  such 
findings. 

For  the  appellants  there  was  a  brief  by  Goodrich  ds  Good- 
mck^  and  oral  argument  by  A.  B.  Goodrich 

For  the  respondents  there  was  a  brief  by  ^.  -4.  Cady^  at- 
torney, and  Felher^  Stewart  <&  Felkery  of  counsel,  and  oral 
-argument  by  C.  W.  Felker. 

Marshall,  J.  All  of  the  facts  alleged  in  the  complaint, 
necessary  to  sustain  the  cause  of  action  to  set  aside  the  con- 
veyance of  F,  A.  MiUer  and  wife  to  Leon  MUler,  and  to 
subject  the  land  in  question  to  the  payment  of  plaintiffs' 
judgments  against  the  alleged  fraudulent  grantor,  were  ad- 
mitted by  the  answer,  except  such  as  relate  to  the  subject  of 
fraud ;  so  the  only  question  to  be  considered  on  this  appeal 
is,  Does  the  evidence  establish  the  allegations  of  the  com- 
plaint that  the  conveyance  of  the  land  was  made  with  the 
intent  to  hinder,  delay,  and  defraud  the  grantor's  creditors? 
True,  the  court  found  that  the  premises  in  question,  at  the 
time  they  were  conveyed,  constituted  the  homestead  ofF  A. 
Miller  and  w^ife,  but  there  is  no  satisfactory  evidence  in  the 
record  to  sustain  such  finding,  and  no  such  claim  was  made 
by  the  answer.  The  evidence  is  to  the  effect  that  F  A. 
Miller  had  no  other  home  in  the  village  where  the  premises 
were  situated ;  that  he  had  resided  there  for  some  years,  but 
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that  he  had  a  farm  elsewhere  to  which  he  removed  either 
shortly  before  or  shortly  after  the  deed  was  made, —  most 
likely  it.  was  before  the  making  of  the  deed,  because  the 
premises  in  question  were  rented  prior  thereto. 

It  follows,  as  stated,  that  the  sole  question  for  considera- 
tion is,  Does  the  evidence  sustain  the  allegations  of  the  com- 
plaint that  the  deed  was  made  with  intent  to  hinder,  delay, 
and  defraud  F.  A.  MiUer^a  creditors.  On  that  subject  Will- 
iams, a  justice  of  the  peace  who  drew  the  deed,  testified  in 
substance  that  it  was  made  in  his  office  and  drawn  at  the 
request  of  the  grantor,  Leon  Miller  not  being  present;  that 
after  the  deed  was  drawn  and  executed  it  was  left  with  the 
witness  by  the  grantor  with  instructions  to  have  it  recorded 
and  then  returned  to  his  office  and  held  subject  to  F,  A, 
Miller^ B  order;  that  it  was  sent  for  record  accordingly,  and 
then  returned  and  retained  for  F,  A.  Miller  as  requested  . 
till  after  the  commencement  of  this  action,  and  then  de- 
livered to  him;  that  the  witness  did  not  know  Leon  Miller 
in  the  transaction  at  all.  Williams  further  testified  that 
Miller  told  him  at  the  time  the  deed  was  drawn,  that  he 
bad  matters  coming  up  in  court  and  wanted  to  make  the 
deed  in  order  to  be  prepared  therefor;  that  the  considera- 
tion was  of  no  consequence,  but  to  put  it  in  $1,300;  that 
after  the  deed  was  drawn  Miller  said  he  would  have  Leon 
<;ome  in  and  make  a  deed  back  and  leave  that  in  witness' 
possession.  Leon  Miller  testified,  but,  without  giving  his 
evidence  in  detail,  it  showed  clearly  that  he  know  nothing 
about  the  transaction  of  making  of  the  deed,  at  the  time  it 
was  made,  and  that  it  was  not  in  his  possession  till  after  the 
commencement  of  this  action.  It  would  serve  no  valuable 
purpose  to  go  through  his  evidence  at  length.  Suffice  it  to 
say  that,  so  far  as  it  touches  upon  the  question  of  the  de- 
livery of  the  deed,  or  the  circumstances  leading  up  to  the 
making  thereof,  it  is  so  contradictory,  uncertain,  and  unrca- 
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sonable  as  not  to  be  entitled  to  consideration  except  to  es- 
tablish the  fraud  alleged. 

From  the  foregoing  the  conclusion  is  irresistible  that  the 
deed  in  question  was  never  delivered  to  Leon  Miller  prior  to 
the  commencement  of  this  action,  and  was  never  intended 
to  be  delivered  to  him  except  upon  condition  of  his  immedi- 
ately making  a  conveyance  back  to  F.  A.  Miller,  and  that 
the  whole  transaction  was  an  attempt  to  place  the  title  of 
the  property  in  question  beyond  the  reach  of  F  A.  MiUers 
creditors.  So  the  finding  of  the  trial  court  that  the  allega- 
tions of  the  complaint  on  the  subject  of  fraud  were  not  sup- 
ported by  the  evidence,  cannot  be  sustained.  On  the  con- 
trary, they  are  supported  by  all  the  credible  evidence  in  the 
case,  and  are  established  bevond  all  reasonable  controversy. 
The  findings  of  the  trial  court  should  have  been  accordingly, 
and  judgment  should  have  been  rendered  in  plaintiffs'  favor 
in  accordance  with  the  prayer  of  the  complaint. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  enter 
judgment  in  accordance  with  the  prayer  of  the  complaint. 


Geibm,  Eespondent,  vs.  The  FroELixr  &  Casualty  Oompakt, 

Appellant. 

April  18 —  May  8, 1898. 

Insurance:  Stipulation  in  policy  limiting  time  for  bringing  action:  Legal 

proceedings, 

1.  A  stipulation  in  an  insurance  policy  limiting  the  time  within  which 
an  action  may  be  commenced  thereon  to  a  period  shorter  than 
that  allowed  by  the  statute  of  limitations,  is  valid  and  binding 
upon  the  parties,  provided  such  time  is  not  so  short  as  to  be  un- 
reasonable or  the  insurer  has  done  nothing  to  induce  delay. 
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Z  The  term  "  legal  proceedings  **  in  a  stipulation  in  such  policy  that 
"  legal  proceedings  for  recovering  hereunder  may  not  he  brought 
unless  begun  within  six  months  "  after  the  death  of  the  insured, 
etc.,  means  the  commencement  of  an  action  on  the  policy. 

Appeal  from  a  judgment  of  the  circuit  court  for  Outa- 
gamie county:  John  Goodland,  Circuit  Judge.     Reversed. 

In  August,  1892,  the  defendant  issued  its  policy  of  insur- 
ance to  one  Charles  Griem,  in  the  sura  of  $1,000,  insuring 
him  against  bodily  injuries  sustained  through  external,  vio- 
lent, and  accidental  means,  with  a  provision  that,  if  death 
should  result  within  ninety  days  from  such  injuries,  the  com- 
pany would  pay  that  sum  to  the  plaintiff,  his  wife.  One  of 
the  conditions  of  the  policy  was  as  follows:  "Immediate 
vrritten  notice  must  be  given  said  company,  at  Kew  York 
City,  of  any  accident  and  injury  for  which  a  claim  is  to  be 
made,  with  full  particulars  thereof,  and  full  name  and  ad- 
dress of  the  insured.  AflBrmative  proof  of  death,  or  loss  of 
limb  or  of  sight,  or  of  duration  of  disability,  must  also  be 
furnished  to  said  company  within  two  months  from  time  of 
death,  or  of  loss  of  limb  or  of  sight,  or  of  the  termination  of 
disability.  Legal  proceedings  for  recovery  hereunder  may 
not  he  hroitght  till  after  three  months  from  date  of  filing  proofs 
at  this  company* s  home  office^  nor  hroitght  at  all  unless  hegun 
within  six  months  from  the  time  of  the  deaih^  loss  of  limh  or 
sights  or  the  termination  of  disahility.  Claims  not  brought 
in  accordance  with  the  provisions  of  this  clause  will  be  for- 
feited to  the  company." 

On  September  1.7, 1892,  Griem  died  from  injuries  received 
by  being  run  over  by  a  car.  Immediate  notice  of  the  acci- 
dent was  given  defendant,  and  proofs  of  the  injury  and  death 
were  furnished  April  1, 1893.  Defendant  refused  to  pay  the 
loss,  and  the  plaintiff  commenced  this  action  on  the  7th  day 
of  August,  1893.  The  complaint  sets  out  the  issue  of  the 
policy,  the  accident  to  and  death  of  Griem,  the  giving  of 
notice,  the  furnishing  of  proofs  of  death,  the  f ullillment  of 
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all  of  the  conditions  of  the  policy  on  the  part  of  Griem,  and 
the  failure  of  the  company  to  pay.  The  answer  admits  the 
issuing  of  the  policy,  notice  of  the  accident,  and  that  proofs 
of  death  were  filed  April  1, 1893.  It  sets  up  the  condition 
of  the  policy  before  mentioned,  and  alleges  that  this  action 
was  not  commenced  within  six  months  of  the  time  of  Qriem's 
death.  It  also  set  out  other  conditions  of  the  policy,  and 
alleged  that  Griem's  death  occurred  while  he  was  intoxi- 
cated, and  resulted  from  his  attempting  to  jump  on  a  moving 
train. 

A  special  verdict  was-  submitted  to  the  jury,  in  which  they 
found  the  issues  for  the  plaintiff,  and  upon  which  judgment 
was  rendered  for  the  fuU  amount  due  on  the  policy.  De- 
fendant appeals. 

For  the  appellant  there  was  a  brief  by  Phillips  <&  Eicks, 
and  oral  argument  by  K  H.  Hicha. 

For  the  respondent  there  was  a  brief  by  Humphrey  Pierce^ 
attorney,  and  G.  H,  Dawaon^  of  counsel,  and  oral  argument 
by  Mr.  Pierce.  They  argued,  inter  alia^  that  the  notice  of 
death,  the  filing  of  proofs,  or  any  other  act  preparatory  to 
enforcing  the  claim  on  the  policy,  was  a  "legal  proceeding" 
within  the  meaning  of  the  stipulation. 

Bardeen,  J.  The  paramount  question  in  this  litigation  is 
whether  this  action  can  be  maintained  in  view  of  the  Umita- 
tion  contained  in  the  policy  that  the  action  must  be  brought 
within  six  months  from  the  time  of  the  death  of  the  assured. 
It  was  stipulated  by  the  parties  that  Griem  died  Septem- 
ber 17, 1892,  and  that  this  action  was  not  commenced  until 
August  7,  1893,  nearly  eleven  months  after  his  decease.  It 
is  settled  law  in  this  state  that  stipulations  in  an  insurance 
contract  limiting  the  time  within  which  an  action  may  be 
commenced  thereon  to  a  time  shorter  than  that  allowed  by 
the  statute  of  limitations  are  valid  and  binding  upon  the 
parties.     Hart  v.  Citizens^  Ins.  Co.  86  Wis.  77.    While,  as 
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suggested  in  that  case,  there  are  conflicting  lines  of  decisions 
on  this  question,  this  court  stands  committed  to  the  doctrine 
that  parties  must  abide  by  the  contracts  they  have  made, 
and,  in  absence  of  any  proof  of  facts  and  circumstances  upon 
which  an  estoppel  may  be  predicated,  there  can  be  no  relief 
granted,  unless  the  terms  of  the  contract  have  been  com- 
plied with.  Of  course,  if  the  limitation  were  so  short  as  to  be 
unreasonable,  or  the  company  had  done  anything  to  induce 
the  beneficiary  in  the  policy  to  postpone  commencing  her 
action,  a  different  question  would  arise,  but  there  is  no  sug- 
gestion of  anything  of  this  kind  in  the  case.  It  appears  on 
the  face  of  the  complaint  that  proofs  of  death  were  not  fur- 
nished the  company  until  nearly  seven  months  after  Griem^s 
death,  and  suit  was  not  commenced  until  nearly  four  months 
thereafter.  In  Shackett  v.  People^ s  Mut  Ben.  Soo.  107  Mich. 
65,  where  the  limitation  was  nine  months  after  death  and 
suit  was  brought  nine  days  after  the  expiration  of  that  time, 
the  court  held  that  the  action  could  not  be  maintained.  In 
Lentz  V.  Teutonia  F.  Ins.  Co,  96  Mich.  445,  the  limitation 
was  six  months,  and  the  suit  was  brought  six  months  and 
twelve  days  after  loss.  The  plaintiff  was  defeated.  There 
are  many  cases  in  other  jurisdictions  to  the  same  effect. 
The  rule  is  based  on  the  letter  of  the  contract,  which  leaves 
no  room  for  construction. 

But  it  is  urged  that  the  words  "legal  proceedings,'*  used 
in  the  policy,  do  not  necessarily  mean  proceedings  in  a  court 
to  enforce  the  claim;  that  the  filing  of  proofs,  the  employ- 
ment of  counsel,  drafting  of  papers,  or  other  preparations 
for  enforcing  the  claim,  are  "  legal  proceedings,"  within  the 
meaning  of  the  policy.  We  cannot  agree  with  this  construc- 
tion of  the  words  used.  The  stipulation  is  that  "legal  pro- 
ceedings for  recovery  hereunder  may  not  be  brought  unless 
begun  within  six  months  from  the  time  of  the  death,"  etc. 
There  is  nothing  uncertain  or  ambiguous  in  this  clause.  The 
suggestion  that  legal  proceedings  for  recovery  on  this  policy 
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may  mean  the  employment  of  counsel  by  the  beneficiary,  or 
the  preparation  by  her  attorney  of  papers  in  his  office,  hardly 
merits  sober  consideration.  JEk  parte  preparations  to  com- 
mence a  suit  hardly  meet  the  requirement  that  "  legal  pro- 
ceedings shall  be  begun"  within  the  time  limited.  Legal 
proceedings,  within  the  purview  of  this  stipulation,  must 
mean  such  proceedings  to  enforce  the  claim  as  the  law  sanc- 
tions or  authorizes.  Nothing  short  of  the  commencement 
of  an  action  will  fulfill  this  requirement.  The  plaintiff,  hav- 
ing failed,  without  excuse,  to  live  up  to  the  terms  and  con- 
ditions of  the  contract,  cannot  justly  complain  because  she 
is  denied  relief. 

Several  other  questions  relative  to  proceedings  on  the  trial 
were  urged  for  our  consideration,  but  the  view  we  have 
taken  of  the  case  renders  it  unnecessary  to  discuss  or  deter- 
mine them. 

In  view  of  the  stipulation  as  to  date  of  Griem's  death  and 
the  commencement  of  this  action,  no  new  trial  will  be  nec- 
essary. 

JBy  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  dismiss 
the  complaint. 


In  be  BoSZOTNIAIiLA. 
AprU  18  "May  S,  1898. 
ioi   645  Criminal  jurisdiction:  Habeas  corpus:  Waiver, 

1,  A  writ  of  habeas  corpus  only  raises  the  question  of  the  jurisdiction 
of  the  court  or  ofiScer  to  issue  the  process  under  which  the  pris- 
oner is  held  in  custody. 

2.  A  court  which  has  obtained  jurisdiction  of  the  person  of  one  ar- 
rested on  a  charge  of  burglary  does  not  lose  jurisdiction  to  after- 
ward try  him  for  that  offense  by  reason  of  the  fact  that  be  had  in 
the  meantime  been  arrested,  tried,  and  convicted  by  another  court 
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for  the  crime  of  petit  larceny,  and  was  still  suffering  imprison- 
ment for  that  offense  when  he  was  brought  to  trial  for  the  burg- 
lary. 
^  By  appearing  in  court  with  his  counsel  on  the  trial  for  burglary, 
pleading  not  guilty,  and  going  to  trial  without  disclosing  that  he 
was  then  serving  a  term  of  imprisonment  for  larceny,  and  when 
called  upon  after  conviction  giving  no  reason  why  sentence  should 
not  be  pronounced  upon  him,  the  prisoner  waives  the  objection. 

Habeas  Corpus.    Petitioner  remanded. 
C.  W.  Brigga  and  C.  T.  McElroy^  for  the  petitioner. 
A.  C.  Umhreit  and  John  Z.  ErdaUy  first  assistant  attorney 
general,  for  the  respondent. 
[No  briefs  on  file.] 

Cassodat,  0.  J.  The  petitioner  asks  to  be  released  from 
the  house  of  correction  on  haheas  carpus.  It  appears  from 
the  record  that  in  June,  1897,  he  and  two  others  were  ar- 
rested on  the  charge  of  burglary ;  that  upon  the  preliminary 
examination  they  were  held  for  trial;  that  the  petitioner 
was  released  upon  giving  the  requisite  bond  for  his  appear- 
ance; that,  soon  after,  he  was  arrested  on  the  charge  of  petit 
larceny,  for  stealing  a  rooster,  and  was  tried  for  that  offense 
in  a  justice  court,  and  convicted,  and  August  18,  1897,  sen- 
tenced by  the  justice  to  the  house  of  correction  for  the  term 
of  six  months;  that  October  4,  1897,  as  required  by  law,  an 
information  was  filed  against  him  and  the  two  other  persons 
on  the  charge  of  burglary;  that  October  5,  1897,  the  peti- 
tioner appeared  in  the  municipal  court,  and  pleaded  not 
guilty  thoreto;  that  November  2,  1897,  the  petitioner  and 
the  two  others,  with  their  attorneys,  were  all  present  in  open 
court,  and  proceeded  to  trial;  that  such  trial  continued  until 
November  5, 1897;  that  on  that  day  the  jury  returned  a  ver- 
dict of  guilty,  as  to  the  petitioner;  that  sentence  was  sus- 
pended, as  to  him,  until  November  6,  1897,  at  10  o'clock 
a.  m. ;  that  November  6,  1897,  the  petitioner,  by  his  attor- 
ney, moved  the  court  for  a  new  trial;  that  the  hearing  on 


636  SUPKEME  COURT  OF  WISCONSIN".  [99 

In  re  Roszcynialla. 

the  motion  was  continued  until  November  13,1897;  that  on 
that  day,  with  his  attorney  present  in  open  court,  he,  by  his 
attorney,  withdrew  his  motion  so  made  for  a  new  trial;  that 
he  was  then  called  upon  by  the  court  to  give  any  reason  he 
might  have  why  sentence  should  not  be  pronounced  upon 
him;  that,  as  he  gave  no  reason,  the  court  sentenced  him  to 
be  con&ned  at  hard  labor  in  the  house  of  correction  for  and 
during  the  full  term  and  period  of  two  years,  to  commence 
at  12  o'clock  of  that  day;  that  January  25, 1898,  a  circuit 
court  commissioner,  on  habeas  corpus^  ordered  his  release  on 
the  ground  that  the  sentence  for  burglary  was  a  nullity; 
that  the  order  granting  such  release  was  reversed  by  this 
court,  on  certiorari^  for  the  reason  that  the  commissioner 
had  no  authority  to  grant  the  same  {State  ex  rel.  Heiden  v. 
Eyan^  ante^  p.  123);  that  April  12,  1897,  this  writ  of  habeaa 
corpits  was  issued  by  this  court  in  order  to  determine  the 
legality  of'such  imprisonment. 

It  is  well  settled  in  this  and  other  courts  that  a  writ  of 
habeas  corpus  cannot  be  made  to  perform  the  functions  of  a 
writ  of  error.  On  the  contrary,  it  only  raises  the  question 
of  the  jurisdiction  of  the  court  or  officer  to  issue  the  process 
upon  which  the  prisoner  is  held  in  custody.  In  re  Eldredy 
46  Wis.  630;  In  re  JUilburn,  69  Wis.  24;  In  re  Cfrahamj  74 
Wis.  450, 76  Wis.  366, 17  Am.  St.  Kep.  174,  affirmed,  138  U.  S. 
461;  In  re  PiJculik.,  81  Wis.  158;  In  re  French,  81  Wis.  597; 
In  re  Schuster,  82  Wis.  610 ;  In  re  Echa/rt,  85  Wis.  681 ;  StaU 
ex  rel.  Dunn  v.  Noyes^  87  Wis.  340;  In  re  Rosenberg,  90  Wis. 
581. 

There  is  no  question  but  that  the  municipal  court  obtained 
jurisdiction  of  the  person  of  the  petitioner  on  the  charge  of 
burglary,  nor  that  it  had  jurisdiction  to  try  him  for  that 
offense.  The  contention  seems  to  be  that  that  court  lost 
jurisdiction  to  try  the  case  by  reason  of  the  subsequent  con- 
viction and  sentence  of  the  petitioner,  in  justice's  court,  to 
imprisonment  for  six  months  for'  the  crime  of  petit  larceny* 
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It  is  true  that  the  term  for  which  he  was  so  imprisoned  for 
larceny  had  not  expired  when  he  was  so  tried  for  burglary; 
but  he  appeared  in  court,  by  his  counsel,  and  the  fact  that 
he  was  then  serving  a  sentence  for  larceny  does  not  seem  to 
have  been  brought  to  the  attention  of  the  municipal  court 
until  near  the  close  of  the  trial,  which  lasted  four  days,  and 
it  was  Ihen  only  mentioned  incidentally.  He  had  appeared 
in  court  a  month  before,  and  pleaded  not  guilty.  No  objec- 
tion was  made  to  the  time  or  place  of  trial.  The  motion 
for  a  new  trial  was  voluntarily  withdrawn.  No  objection 
vras  made  to  the  time  or  place  of  sentence  being  pronounced 
for  the  burglary.  Had  the  petitioner  made  timely  request 
for  a  continuance  of  his  trial  for  burglary,  it  probably  would 
have  been  granted.  If  the  petitioner  had  the  power  to  waive 
the  objection  now  made,  he  certainly  did  so.  In  Knoll  v. 
State,  65  Wis.  256,  it  was  insisted  that  in  a  case  of  murder, 
like  that,  "  it  was  the  duty  of  this  court  to  review  the  charge, 
even  though  it  was  not  excepted  to,  and,  if  found  incorrect 
in  the  propositions  of  law  laid  down  for  the  guidance  of  the 
jury,  to  reverse  on  that  ground;"  but,  after  careful  consid- 
eration, the  court  held  that  "in  criminal  as  in  civil  trials 
this  court  reviews  the  instructions  given  to  the  jury  only  so 
far  as  exceptions  have  been  taken  thereto."  Id,  250.  That 
ruling  has  been  steadily  adhered  to.  Clifordv,  State,  58 
Wis.  485, 486;  Rollins  v.  State,  59  Wis.  55;  Grottkau  v.  State, 
70  Wis.  472;  Zoldoake  v.  State,  82  Wis.  603,  604;  Porath  v. 
State,  90  Wis.  537. 

In  one  of  these  cases  it  was  held  that  "  in  criminal  cases, 
unless  exceptions  are  duly  taken,  no  errors  will  be  considered 
which  do  not  appear  upon  the  face  of  the  record  proper." 
In  another  of  these  cases  the  accused  and  his  counsel  claimed 
that  in  an  early  stage  of  the  trial  they  had  observed  some 
of  the  jurymen  being  treated  bj^  the  prosecution ;  but  it  was 
not  brought  to  the  attention  of  the  trial  court  until  after  the 
verdict.     The  objection  being  raised  in  this  court,  it  was 
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said :  "  Whatever  may  have  been  the  motive  for  the  delay 
in  bringing  the  matter  to  the  attention  of  the  court,  the  law- 
will  not  allow  a  party  to  secure  a  benefit  by  thus  speculat- 
ing upon  the  chances.  In  the  trial  of  causes,  as  well  as  other 
matters  conducted  by  human  agencies,  there  will  unavoid- 
ably be  more  or  less  inadvertence,  irregularity,  mistake,  im- 
propriety, and  error.  As  often  reiterated,  the  administra- 
tion of  the  law  is  not  an  exact  science;  and  yet  it  aims  at 
substantial  justice,  and  generally  secures  it.  By  reason  of 
these  things,  parties  and  their  counsel,  in  criminal  as  well 
as  civil  cases,  are  required  to  bring  any  supposed  impro- 
priety or  error  to  the  attention  of  the  court,  and  obtain  a 
ruling  or  action  thereon,  at  the  earliest  opportunity,  in  order 
to  become  available.  Even  then  the  party  feeling  aggrieved 
must  promptly  take,  and  preserve  in  the  record,  his  excep- 
tion, or  the  supposed  error  will  be  deemed  waived."  An 
objection  to  an  incompetent  juror  has  been  held  waived  by 
not  taking  it  in  time.  State  v,  Vogel,  22  Wis.  471.  In  Siai^ 
V.  Lockwood^  43  Wis.  403,  it  was  held  that,  upon  plea  of  not 
guilty,  a  jury  trial  could  not  be  waived;  but  that  case  was 
distinguished  in  In  re  Staffs  63  Wis.  285,  where  it  was  held 
that  "a  statute  permitting  the  defendant  in  a  criminal  ac- 
tion to  waive  a  trial  by  jury  is  not  unconstitutional."  In 
that  case  the  prisoner  had  been  convicted  of  larceny,  and 
sentenced  to  the  state  prison  for  two  years;  but  this  court 
refused  to  discharge  him  on  habeas  corpus^  notwithstan<Iing 
he  had  waived  a  jury  trial,  and  had  been  convicted  bjr  the 
court. 

For  a  prisoner  to  go  to  trial  without  objection  not  only 
waives  prior  irregularities,  but  objections  going  to  the  juris- 
diction of  the  person.  State  ex  rel.  Brown  v,  Fitzgeraldy  51 
Minn.  534;  Gott  v,  Brighamy  41  Mich.  227;  Ker  v.  Illinois^ 
119  U.  S.  436;  Jfahon  v.  Justice,  127  U.  S.  700.  The  case 
is  clearly  distinguishable  from  those  cited  by  counsel  where 
there  had  been  a  re-sentence  or  double  sentence  for  the  same 
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offense,  as  in  People  v.  Meservey^  76  Mich.  223;  People  v. 
Kelley^  79  Mich.  320.  In  Nebraska  it  has  been  held  that 
"  where  a  person  has  been  convicted  at  the  same  term  of 
court  of  several  distinct  offenses,  each  punishable  by  im- 
prisonment in  the  penitentiary,  whether  charged  in  separate 
informations,  or  in  separate  counts  of  the  same  information, 
the  court  may  impose  a  separate  sentence  for  each  offense 
of  which  the  prisoner  has  been  found  guilty."  In  re  WaUhy 
37  Neb.  464.  In  the  case  at  bar  the  petitioner  was  in  no 
way  prejudiced  by  the  sentence  imposed  for  burglary.  By 
<jommencing  when  it  did,  it  shortened  his  aggregate  time  of 
service  about  three  months. 

We  must  hold  that  the  judgment  and  sentence  are  valid 
and  binding. 

By  the  Court — The  petitioner,  Peter.  Roszcynialla^  is 
hereby  remanded  to  the  custody  of  the  keeper  of  the  house 
of  correction  for  Milwaukee  county. 


Tennbt,  Appellant,  vs.  The  City  of  Madison  and  others,  Re- 
spondents. 

May  6  —  May  9, 1898.. 

Appeals  from  orders:  Dismissal  for  insufficiency  of  record:  Undertak- 
ing, defects  cured, 

1.  The  failure  of  the  clerk  of  the  trial  court,  upon  an  appeal  from  an 
order,  to  transmit  the  original  papers  (or  copies)  used  by  each 
party  on  the  motion,  and  to  certify  them  to  be  such  original  papers 
or  copies,  as  required  by  sec.  3050,  R  S.  1878,  or  of  the  order  to  refer 
to  all  records  and  papers  read  or  used  by  either  party  on  the 
motion,  as  required  by  Circuit  Court  Rule  XI,  sec.  6,  renders  the 
appeal  subject  to  be  dismissed. 

iL  The  accidental  omission  from  an  undertaking  on  appeal,  condi- 
tioned for  the  payment  of  all  costs  and  damages  which  may  be 
awarded  on  the  appeal  and  all  which  may  be  sustained  by  reason 
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of  the  continuance  of  a  temporary  injunction,  of  the  penal  sum 
required  by  the  terras  of  the  order,  may,  under  the  provisions  of 
sec.  8088,  R.  S.  1878,  be.  cured  upon  motion  in  the  supreme  court, 
by  the  filing  of  a  proper  undertaking. 
8.  The  plaintiff's  right,  under  sea  3061,  R  S.  1878,  to  a  continuance  of 
an  injunction  until  the  decision  of  the  appeal,  does  not  become 
absolute  and  irrevocable  upon  his  giving  the  required  undertaking, 
but  is  subject  to  the  right  of  the  respondent,  at  any  time  pending 
the  appeal,  to  file  an  undertaking  to  abide  and  perform  any  final 
judgment  which  may  be  rendered  in  favor  of  the  appellant  in 
such  action;  but  a  failure  of  the  order  to  give  the  respondent  that 
privilege  may  be  corrected  in  the  supreme  courti 


Appeal  from  an  order  of  the  circuit  court  for  Manitowoc 
county:  N.  S.  Gilson,  Circuit  Judge.  The  respondents 
moved  in  this  court  to  set  aside  the  stay  of  proceedings  and 
dismiss  the  appeal.  The  appellant  moved  for  leave  to  file  a 
new  undertaking.    Appellants  motion  granted  on  terms. 

H.  M.  Zewisy  for  the  appellant.     [No  brief  on  file.] 

For  the  respondents  there  was  a  brief  by  John  A.  Ayl- 
ward  and  JS.  W.  Chynoweth^  and  oral  argument  by  H.  W. 
Chynoweth. 

The  following  opinion  was  £led  May  24, 1898: 

WiNSLow,  J.  This  is  an  action  in  equity  brought  by  the 
plaintiff,  a  taxpayer  of  the  city  of  Madison^  in  his  own  be- 
half and  on  behalf  of  all  other  taxpayers,  against  the  city, 
its  mayor  and  clerk,  to  perpetually  enjoin  the  city  and  its 
oJQBcers  from  entering  into  a  contract  with  the  American 
Sanitary  Engineering  Company  for  the  erection  of  certain 
sewage  purification  works  in  said  city,  and  from  issuing  cor- 
porate bonds  to  pay  for  the  same,  on  various  grounds  of  al- 
leged illegality.  The  action  was  commenced  in  the  circuit 
court  for  Dane  county,  but  removed  by  order  changing  the 
venue  to  the  circuit  court  for  Manitowoc  county.  Upon 
the  complaint  and  exhibits  attached,  a  motion  was  made  for 
an  injunctional  order  pendente  lite^  and  an  order  to  show 
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•cause  was  obtained  from  a  court  commissioner,  with  a  tem- 
porary restraining  order  until  the  hearing  of  the  motion. 
After  the  change  of  venue,  this  motion  was  heard  by  the 
<30urt,  and  the  temporary  injunctional  order  was  vacated  on 
the  7th  of  March,  1897,  and  the  motion  for  a  preliminary 
injunction  was  denied.  Immediate  notice  of  appeal  from 
this  order  was  given  by  the  plaintiff,  and  on  the  9th  of  March 
a  formal,  written  notice  of  appeal  was  given,  accompanied 
by  an  undertaking,  signed  by  two  sureties,  to  the  effect  that 
if  said  order,  or  any  part  thereof,  should  be  affirmed,  the 
appellant  would  pay  all  costs  and  damages  awarded  agdinst 
him  on  the  appeal,  and  all  of  which  the  defendants,  or  either 
of  them,  might  sustain  by  reason  of  the  continuance  of  the 
injunction.  No  penal  sum  was  named  in  the  undertaking, 
but  it  was  approved  by  the  circuit  judge,  and  an  order  made 
reciting  the  giving  of  the  undertaking  "in  the  sum  of  ten 
thousand  dollars,"  and  staying  proceedings  upon  the  order 
•of  March  7,  and  directing  that  the  preliminary  order  remain 
in  force  pending  the  appeal,  with  certain  modifications  which 
are  unnecessary  to  be  stated.  Thereupon  all  the  papers  on 
file  in  the  action  were  transmitted  to  this  court,  pursuant  to 
the  appeal. 

On  the  6th  of  May,  1897,  the  respondents  moved  in  this 
court,  upon  the  papers  returned,  to  set  aside  the  stay  and  to 
dismiss  the  appeal.  At  the  same  time  the  appellant  pre- 
sented to  this  court  an  affidavit  showing  that  by  mistake  the 
penal  sum  of  the  undertaking  upon  the  appeal  had  been 
omitted,  and  also  presented  a  new  undertaking,  with  the  same 
sureties  and  the  same  conditions,  except  that  the  penal  sum  of 
^10,000  was  inserted  therein  in  the  proper  place,  and  moved 
for  leave  to  file  the  same  in  this  court  as  a  substitute  for  the 
original  undertaking.  These  motions  were  all  heard  and  dis- 
posed of  together,  and,  as  the  questions  of  practice  are  of  some 
importance,  it  has  been  deemed  best  to  place  on  file  a  brief 
opinion  stating  the  reasons  for  the  action  taken. 
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1.  Under  well-established  rules  of  this  court,  the  appeal  is 
subject  to  dismissal,  because  there  is  nothing  in  the  return  to 
show  upon  what  papers  the  order  appealed  from  was  based. 
The  statute  (R.  S.  1878,  sec.  3050)  requires  the  clerk  to  trans- 
mit the  original  papers  used  by  each  party  upon  the  motion 
(or  copies  thereof,  if  ordered  by  the  trial  court),  and  to  cer- 
tify that  they  are  the  original  papers,  or  copies,  as  the  case 
may  be.  Sec.  6,  Eule  XI,  of  the  circuit  court  rules,  requires 
that  an  order  refer  to  all  records  and  papers  used  or  read  by 
either  party  upon  the  application.  Neither  of  these  require- 
ments has  been  complied  with  in  the  present  case,  and  we 
cannot  ascertain  from  the  record  what  particular  papers  in 
the  mass  returned  were  used  upon  the  motion.  Under  such 
circumstances,  the  appeal  will  ordinarily  bedismissed.  Glover 
V.  Wells  <&  M.  Grain  Co.  93  Wis.  13;  Hoffman  <&  B.  Mfg. 
Co.  V.  Burdich,  95  Wis.  342. 

2.  In  order  to  obtain  a  continuance  of  the  temporary  re- 
straining order  pending  the  appeal,  under  sec.  3061,  R.  S. 
1878,  the  trial  judge  required  an  undertaking  in  the  sum  of 
$10,000,  conditioned  for  the  payment  of  all  costs  and  dam- 
ages which  might  be  award;ed  on  the  appeal,  and  all  which 
might  be  sustained  by  reason  of  the  continuance  of  the  in- 
junction.  The  undertaking  given  left  out  the  penal  sum 
entirely,  and  was  thus  probably  insufScient  to  warrant  the 
continuance  of  the  temporary  in  junctional  order.  It  aflSrm- 
atively  appears,  however,  by  the  aflBdavit  of  Mr.  Lewis,  that 
this  omission  resulted  from  accident  or  mistake  in  the  hur- 
ried drawing  of  the  papers.  It  is  not  a  case  where  by  de- 
sign no  undertaking  was  given,  as  in  Tyson  v.  Tyson^  94  Wis. 
225,  and  where  the  application  to  remedy  the  difficulty  must 
be  made  to  the  trial  court,  but  rather  a  case  where  there  was 
an  accidental  omission  to  do  an  act  necessary  to  obtain  a  stay 
of  proceedings,  and  where,  by  the  terms  of  sec.  3068,  R,  S. 
1878,  the  omission  may  be  cured  upon  motion  in  this  court. 
This  difficulty  may  therefore  be  remedied  by  this  court. 
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3.  It  seems  to  have  been  considered  by  the  trial  court  that 
upon  the  giving  of  the  undertaking  in  the  sum  of  $10,000, 
as  required  under  the  provisions  of  sec.  3061,  R.  S.  1878,  the 
plaintiff's  right  to  a  continuance  of  the  injunction  until  the 
decision  of  the  appeal  became  ^.bsolute  and  irrevocable. 
Keference  to  the  statute  shows,  however,  that  this  is  an 
erroneous  idea.  The  section  provides  that  upon  the  giving 
of  the  required  undertaking  the  injunction  before  granted 
may  be  continued  until  the  decision  of  the  appeal,  ^^  unless 
the  respondent  shall  at  any  time  pending  the  appeal  give 
an  undertaking  with  sufficient  surety  in  a  sum  to  be  fixed 
by  such  court  or  judge  to  abide  and  perform  any  final  judg- 
ment that  may  be  rendered  in  favor  of  such  appellant  in 
the  action."  This  provision  grants  the  respondents  a  very 
valuable  right,  and  one  which  should  have  been  recognized 
and  provided  for  in  the  order.  It  seems  to  have  been  omit- 
ted by  inadvertence,  and,  as  the  entire  matter  is  now  here 
upon  appeal,  we  see  no  reason  why  this  court  may  not,  in 
the  exercise  of  its  appellate  jurisdiction,  grant  the  respond- 
ents the  privilege  preserved  to  them  by  statute, —  especially 
as  this  proceeding  is  not  one  upon  which  the  appeal  itself 
in  any  way  depends. 

In  view  of  the  importance  of  the  questions  apparently  in- 
volved in  this  appeal  to  the  citizens  of  Madison^  and  also  of 
the  fact  that  seasonable  application  has  been  made  to  per- 
fect the  appeal  and  the  return,  we  have  concluded  not  to 
dismiss  the  appeal  peremptorily,  but  to  allow  opportunity 
for  the  proper  corrections  to  be  made,  and  have  therefore 
ordered  that  the  appeal  be  dismissed  unless  within  twenty 
days  the  appellant  pay  respondents  $25  costs,  and  procure 
and  file  in  this  court  a  supplemental  certificate,  and  return, 
under  sec.  3050,  E.  S.  1878,  showing  that  the  papers  and 
records  returned  are  the  papers  which  were  used  on  the 
hearing  of  the  motion;  leave  being  granted  to  withdraw 
tho  record  for  that  purpose.  In  case  such  supplemental 
return  is  made,  the  additional  undertaking  presented  by 
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appellant  may  be  filed  in  this  coart  with  the  same  effect  as  if 
filed  in  the  trial  court,  unless  the  respondents  within  twenty 
days  file  in  this  court  an  undertaking,  conditioned  as  pro- 
vided by  the  last  clause  of  sec.  3061,  E.  S.  1878,  in  the  sam 
of  $10,000,  with  two  sufficient  sureties,  to  be  approved  by 
one  of  the  justices  of  this  court,  in  which  case  the  order  con- 
tinuing the  injunction  pending  the  appeal  shall  be  vacated. 
By  the  Court —  Ordered  accordingly. 


MoLellan,  Appellant,  vs.  Thb  Mayor  akd  Cokmon  Council 
OF  THB  City  of  Janesvillb,  Eespondents. 

May  J^  — May  9, 1898, 

Excise  lai€8:  Rer^cation  of  license:  Appeal:  Stay  of  proceedings. 

The  plaiu  legislative  policy  of  this  state  being  that  no  stay  of  pro- 
ceedings shall  be  obtainable  to  interfere  with  the  proceedings  of 
the  governing  board  of  a  town,  city,  or  village,  in  revoking  a 
license  to  seU  liquors,  or  to  stay  the  effect  of  such  revocation  peDd- 
ing  proceedings  to  test  its  legality,  it  is  an  unjustifiable  use  of  the 
discretionary  power  of  the  circuit  court  to  grant  such  a  stay  pend- 
ing an  appeal  to  this  court  from  an  order  refusing  a  temporary 
injunction  against  a  city  council  in  such  proceeding& 
[Syllabus  by  Marshall,  J.] 

Appeal  from  an  order  of  the  circuit  court  for  Eock 
♦county :  John  K.  Bennett,  Circuit  Judge.  The  respondents 
moved  in  this  court  to  vacate  an  order  of  the  circuit  court 
continuing  a  temporary  injunction  pending  appeaL  Motion 
granted. 

F,  (7.  Burpee^  city  attorney,  for  the  motion. 

In  opposition  there  was  a  brief  by  Dunwiddis  <fe  Wheeler^ 
and  oral  argument  by  W.  G.  Wheeler. 

The  following  opinion  was  filed  May  24,  1898: 

Marshall,  J.  Proceedings  were  commenced  February 
.14:,  1898,  before  the  common  council  of  the  city  of  Jane^TnlUj 
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to  revoke  plaintiff's  license  to  sell  liquor  in  such  city,  and 
before  a  final  termination  of  such  proceedings,  he  com- 
menced this  action  in  equity  in  the  circuit  court  for  Rock 
county  to  enjoin  the  council,  alleging  certain  irregularities 
going  to  its  jurisdiction.  A  temporary  injunction  was  al- 
lowed by  a  court  commissioner,  which  was  set  aside  by  the 
circuit  court,  and  thereupon  un  appeal  was  taken  to  this 
court,  and  an  order  was  granted  continuing  the  injunction, 
pending  such  appeal.  Eespondents  now  move  the  court  to 
vacate  such  order. 

Clearly,  as  contended  by  counsel  for  respondents,  if,  when 
proceedings  are  instituted  before  the  proper  body  to  revoke 
a  liquor  license,  an  action  in  equity  can  be  commenced  to 
stop  them  and  a  temporary  injunction  be  obtained  effect- 
ing that  result,  pending  a  final  determination  of  the  case 
in  the  court  of  last  resort,  the  way  is  open  and  will  readily 
be  taken  advantage  of  on  all  occasions  to  render  the  statutes 
on  the  subject  valueless,  by  preventing  the  remedy  of  revo- 
cation of  such  license  as  punishment  for  violation  thereof 
being  effectually  enforced.  Nevertheless,  as  the  order  com- 
plained of  was  the  result  of  an  appeal  to  the  discretionary 
power  of  the  court,  it  cannot  be  disturbed  unless  we  can  say 
there  was  a  clear  abuse  of  judicial  discretion. 

Manifestly,  if  the  council  had  proceeded  to  a  final  deter- 
mination of  the  matter  and  revoked  plaintiff's  license,  it 
would  have  been  final  unless  void  for  jurisdictional  defects. 
If  void  on  that  account,  plaintiff  might  have  successfully  de- 
feated any  proceedings  brought  against  him,  depending  upon 
the  validity  of  the  revocation,  or  he  could  have  removed  the 
proceedings  of  the  council  by  writ  of  certiorari  to  the  cir- 
.  cuit  court  for  review,  and  had  a  speedy  hearing,  as  will  be 
hereafter  seen. 

From  the  foregoing,  no  reason  is  perceived  why  a  court 
of  equity  should  take  jurisdiction  of  such  a  matter.  That 
the  remedy  by  certiorari  \&  the  one  contemplated  by  the  stat- 

Voil  99  —  85 
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Dte,  and  without  any  interim  stay  to  protect  the  licensee,  is 
clearly  indicated  by  sec.  1559a,  S.  &  B.  Ann.  Stats.,  which 
provides  that  when  a  writ  of  certiorari  shall  issue  from  the 
circuit  court  to  the  board  of  supervisors  of  a  town,  presi- 
dent or  trustees  of  a  village,  or  to  the  mayor  or  aldermen 
of  a  city  to  certify  up  his  or  their  proceedings  revoking 
licenses  to  sell  liquors,  or  when  an  appeal  is  taken  from  the 
circuit  court  to  the  supreme  court  in  such  cases,  it  shall  in 
no  wise  have  the  effect  of  suspending  such  order  of  revoca- 
tion during  the  pendency  of  the  matter  in  the  court  to 
which-  the  same  shall  have  been  certified  or  appealed ;  and 
that  the  person  whoise  license  shall  have  been  revoked,  and 
who  shall  have  sued  out  a  writ  of  certiorari  to  test  the  le- 
gality of  the  revocation,  may  have  the  matter  heard  on  a* 
ten-day  notice  at  any  term  of  the  circuit  court  in  his  circuit, 
or  before  the  circuit  judge  at  chambers.  There  can  be  no  mis- 
taking the  legislative  intent  in  that  enactment.  It  clearly 
is  that  proceedings  to  test  the  legality  of  a  revocation  of  a 
liquor  license  shall  be  by  writ  of  certiorari^  and,  that  there- 
shall  be  no  stay  of  the  revocation  till  declared  illegal  for 
want  of  jurisdiction,  and  that  the  person  seeking  such  revo: 
cation  shall  be  protected  so  far  as  practicable  by  the  right 
to  a  speedy  hearing  before  the  circuit  court  or  before  the 
judge  at  chambers.  The  danger  of  the  beneficial  statute 
for  revoking  licenses  being  nullified  by  enforced  delays, 
keeping  alive  such  licenses  till  their  expiration  by  opera- 
tion of  law,  without  some  such  provision  as  sec.  1569a,  was- 
clearly  foreseen  and  wisely  provided  against.  The  necessity 
for  it  is  evident  by  the  situation  in  this  case.  Whatever 
may  have  been  the  transgressions  of  the  plaintiff  rendering 
his  license  revocable,  by  means  of  the  stay  he  secured  now 
sought  to  be  set  aside,  he  would  be  able,  if  the  stay  were 
continued,  to  enjoy  the  benefits  of  his  license  to  the  end, 
and  laugh  at  the  futile  efforts  of  the  public  to  take  it  away. 
We  think  the  enactment  to  prevent  the  suspension  of  tb& 
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revocation  of  a  license  pending  proceedings  by  writ  of  cer- 
tiorari to  test  its  validity  evinces  so  clearly  the  legislative 
intent  to  prevent  the  law's  delays,  in  that  particular  class  of 
cases,  being  worked  to  hamper  and  defeat  a  speedy  bringing 
to  justice  of  transgressors  of  the  liquor  laws,  that  the  exer- 
cise of  the  discretionary  power  of  the  court  to  tie  the  hands 
of  the  council  of  the  city  of  JanesviUe,  pending  the  appeal 
in  this  case  cannot  be  sustained. 

JSy  the  Court. —  The  motion  to  set  aside  and  vacate  the 
order  of  the  court  below  continuing  the  temporary  injunc- 
tion restraining  the  mayor  and  common  council  of  the  city 
of  JanesviUe  in  the  matter  of  the  revocation  of  plaintiff's 
license  to  sell  liquors  in  said  city,  is  hereby  granted,  with 
motion  costs. 


Nelson  and  others,  Respondents,  vs.  Jacobs,  imp.,  Appellant. 

April  IS  ^  May  £4, 1898. 
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1.  In  an  action  for  the  foreclosure  of  a  land  contract  the  proper  judg- 
ment is  one  of  strict  foreclosure,  but  the  entry  of  a  judgment  for 
a  foreclosure  and  sale  and  conveyance  of  the  land  is  a  mere  irreg- 
ularity, which  is  waived  by  a  defendant  who  resists  a  motion  to 
have  such  judgment  corrected,  and  he  is  precluded  from  afterward 
objecting  thereta 

2l  An  open,  notorious,  and  exclusive  possession  of  land,  claiming  title 
and  paying  taxes,  for  twenty  years  before  the  commencement  of 
an  action  therefor  against  the  possessor  creates  a  marketable  title 
by  virtue  of  our  statute  of  limitations  (sec.  4207,  R.  S.  1878),  which 
a  purchaser  under  a  land  contract  who  has  stipulated  for  a  clear 
and  indefeasible  title  is  bound  to  accept. 

Appeal  from  a  judgment  of  the  circuit  court  for  Iowa 
county:  Gbo.  Olbmentson,  Circuit  Judge.    Affirmed. 

This  is  an  action  to  foreclose  a  land  contract.    The  f ollow- 
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ing  facts  appear  from  the  record,  and  are  admitted  or  found 
by  the  court: 

On  July  10, 1895,  the  plaintiffs,  as  parties  of  the  first  part, 
by  N.  B.  Yan  Slyke,  their  agent,  entered  into  a  written  con- 
tract  with  the  defendant  Jacobs  as  party  of  the  second  part, 
wherein  and  whereby,  for  and  in  consideration  of  one  dol- 
lar, and  a  proper  transfer  and  delivery  of  the  personal  prop- 
erty therein  mentioned,  and  the  further  consideration  of 
$12,000  in  cash  to  be  paid  by  the  said  Jacobs  to  Yan  Slyke, 
he,  the  said  Yan  Slyke,  as  such  agent,  agreed,  in  effect,  to 
have  made  and  delivered  to  said  Jacobs  the  deed  of  con- 
veyance with  clear  and  indefeasible  title  to  the  real  estate 
described  therein,  consisting  of  192  acres,  as  named  in  the 
^  contract,  but  which,  by  an  accurate  survey  as  therein  pro- 
vided, was  reduced  to  189.8  acres,  at  the  rate  of  $110  per 
acre,  and  the  cash  payment  mentioned  reduced  proportion- 
ately; that  the  cash  payment  be  made  on  or  before  forty 
days  from  the  day  on  which  the  deed  should  be  ready  for 
delivery,  the  same  to  be  deposited  with  the  First  National 
Bank  of  Madison  in  escrow,  and  to  be  delivered  upon  the 
final  cash  payment,  as  therein  provided  for. 

One  William  Nelson  acquired  title  to  the  land  by  sheriff's 
deed  on  foreclosure  sale,  and  such  a  deed  was  duly  recorded 
in  Dane  county  December  17, 1859.  William  Nelson  there- 
upon went  into  the  actual  and  exclusive  possession  of  said 
real  estate,  including  the  triangular  piece  hereinafter  men- 
tioned, and  soon  thereafter  protected  the  same  by  substan- 
tial inclosures,  and  he  and  his  legal  representatives  have  ever 
since  and  up  to  the  time  of  the  commencement  of  this  ac- 
tion continued  in  the  actual,  open,  notorious,  and  exclusive 
possession  of  said  lands,  claiming  title  thereto  founded  upon 
said  written  instrument  and  possession.  On  September  7, 
1869,  William  Nelson  made  his  last  will  and  testament. 
Prior  to  October  29,  1SG9,  he  died.  The  will  was  admitted 
to  probate  in  New  York.     Upon  the  proper  authentication 
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therein  the  will  was  duly  admitted  to  probate  by  the  Dane 
county  court  February  8, 1870,  and  a  copy  thereof  was  duly 
recorded  in  Dane  county  at  that  time.  William  Kelson,  by 
his  will,  vested  all  the  title  to  the  land  in  question,  which 
he  acquired  by  such  shefiflPs  deed,  in  the  plaintiffs,  as  ex- 
ecutors and  trustees  or  otherwise.  On  August  3, 1895,  Van 
Sl}'ke,as  attorney  in  fact  for  the  plaintiffs,  and  in  pursuance 
of  the  powers  of  attorney  from  them  to  him,  executed  a 
deed  of  the  premises  described  to  said  Jacobs,  as  previously 
requested  by  him,  and  delivered  the  same  in  escrow  to  the 
First  National  Bank  on  that  day,  to  be  delivered  to  said 
Jacobs  upon  his  making  such  cash  payment.  Said  Jacobs 
was  thereupon  and  on  the  same  day  notified  of  the  execu- 
tion and  delivery  of  said  deed  in  escrow.  Said  Jacobs  then 
refused  to  accept  the  same,  upon  the  ground  that  the  ex- 
ecutors named  therein  could  not  delegate  their  authority  to 
another  to  execute  a  conveyance  of  the  real  estate,  and  in- 
sisted that  a  conveyance  of  the  same  should  be  made  directly 
to  him  from  the  general  executors  and  trustees  in  addition 
to  the  deed  so  already  executed.  To  comply  with  the  wishes 
of  said  Jacobs,  Van  Slyke  thereupon  obtained  a  deed  dated 
September  9,  1895,  properly  witnessed,  executed,  and  ac- 
knowledged, from  said  executors  and  trustees  to  said  Jacobe, 
and  deposited  the  same  in  escrow  in  the  First  National  Bank 
September  12,  1895,  to  be  delivered  to  said  Jacobs  upon  his 
making  the  cash  payment  mentioned.  Said  Jacobs  was  no- 
tified on  that  day  of  such  deposit,  and  he  was  then  and  there 
requested  to  fulfill  on  his  part  the  terras  and  conditions  of 
said  agreement,  but  he  then  and  there  refused,  and  Septem- 
ber 13, 1895,  made  further  objections  in  writing  to  the  title, 
upon  the  ground  that  the  triangular  piece  of  land  in  the 
S.  W.  i  of  the  N".  E.  i  of  section  6,  lying  northwest  of  Corss 
street  in  FarwelFs  replat  and  addition  to  Madison,  consist- 
incr  of  about  fifteen  acres,  seemed  to  be  in  Durastus  K.  Cad v 
and  his  heirs,  and  upon  the  further  ground  that  such  deed 
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from  such  executors  and  trustees  should  have  been  in  pur- 
suance of  judicial  sanction  or  permission.  Said  Jacobs  was 
then  assured,  as  the  fact  was,  that  said  triangular  piece  of 
land  had  always  been  treated  as  part  of  the  premises  cov- 
ered by  the  mortgage  and  by  the  sheriflPs  deed  delivered  to 
William  Nelson  on  the  foreclosure  of  that  mortgage,  and  re- 
corded December  17, 1859;  that  said  William  Nelson  at  that 
time  went  into  possession  of  said  triangular  piece  of  land  as 
part  of  the  premises  thereby  conveyed,  and  that  he  and  his 
representatives  protected  the  same  by  substantial  inclosures, 
and  had  occupied  and  used  the  same  for  agricultural  pur- 
poses, and  had  been  in  the  open,  notorious,  and  exclusive 
possession  of  the  same  for  more  than  twenty  years  prior  to 
July  10,  1895,  to  wit,  from  December  17, 1859,  claiming  title 
thereto,  and  had  paid  all  the  taxes  assessed  against  said  land; 
that  said  Durastus  K.  Cady  had  removed  from  Wisconsin; 
that  neither  he  nor  his  heirs  had  ever  been  in  possession  of 
said  land,  or  any  part  thereof,  and  had  never  made  any 
claim  thereto;  that  in  September,  1895,  it  had  been  ascer- 
tained that  Durastus  K.  Cady  was  dead;  that  his  widow 
and  heirs  were  residing  in  Jefferson  county,  Missouri;  that 
a  deed  could  be  procured  from  such  widow  and  heirs  re- 
leasing and  quitclaiming  their  alleged  title  to  said  triangalar 
piece  of  land  for  $50. 

In  order  to  meet  all  the  objections  of  said  Jacobs^  and  in 
order  to  avoid  delay  and  expense  of  litigation,  the  plaintiffs 
paid  said  $50,  and  obtained  a  quitclaim  deed  to  Van  Slyke 
of  said  triangular  piece  of  land,  dated  November  12, 1S95, 
executed  by  the  widow  and  the  two  sole  heirs  at  law  of 
said  Durastus  K.  Cady,  who  died  intestate  in  said  Jefferson 
county  in  1876.  Said  deed  was  recorded  in  Dane  county 
December  7, 1895.  Van  Slyke,  by  quitclaim  deed,  conveyed 
the  same  to  Thomas  Nelson,  one  of  the  plaintiffs  above 
named,  and  caused  said  deed  to  be  recorded  prior  to  Decem- 
ber 16, 1895.    Said  deed  from  the  Cadys  had  but  one  witness. 
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Objection  being  made  thereto  by  said  Jacobs  upon  that 
ground,  the  same  was  returned  to  Missouri,  and  attested  by 
another  witness,  and  then  recorded,  all  before  the  summons 
and  complaint  in  this  action  were  served.  Said  Jacobs, 
with  knowledge  of  the  fact  that  the  Cady  deed  was  so  cor- 
rected and  recorded,  refused  to  accept  the  deeds  tendered 
September  12, 1895. 

Thereafter,  and  before  the  commencement  of  this  action, 
said  Jacobs  requested  the  attorney  for  the  plaintiffs  to  bring, 
at  as  early  a  date  as  convenient,  a  suit  in  order  to  test  the 
question  as  to  the  power  of  the  executors  and  trustees  to 
make  such  conveyance.  Relying  upon  said  title,  said  Jacobs 
had  made  conveyances  of  a  portion  of  the  property,  and 
while  the  title  might  bo  satisfactory  to  him,  it  might  be  ob- 
jected to  by  others  to  whom  he  expected  to  sell  lots.  Jacobi 
attorney,  at  his  request,  suggested  certain  provisions  of  the 
said  will  to  be  incorporated  into  the  complaint.  In  pursu- 
ance of  the  request  of  said  Jacobs  the  complaint  was  there- 
after prepared,  and  the  action  commenced  by  the  service  of 
the  summons  and  complaint  upon  said  Jacobs  December  24, 
1895.  On  September  12,  1895,  said  Jacobs  and  wife  con- 
veyed to  the  defendant  C.  A.  Beebe,  by  warranty  deed,  an 
iindivided  one-half  of  the  lands  embraced  in  the  contract  for 
$15,000,  as  recited  in  the  deed,  which  deed  was  duly  wit- 
nessed and  acknowledged.  On  September  30,  1895,  said 
Jacobs  conveved  an  undivided  one-sixteenth  interest  in  said 
lands  by  warranty  deed  to  S.  M.  Jacobs.  Subsequently,  and 
prior  to  the  trial  of  this  action,  he  made  other  conveyances 
of  portions  of  said  real  estate  by  warranty  deed,  claiming  to 
be  the  owner  thereof  in  fee  simple.  Prior  to  July  10,  1895, 
Van  Slyke,  as  such  agent,  had,  by  lease  commencing  De- 
<;ember  1, 1894,  rented  said  land  for  one  year  from  that  date 
at  $150  per  year.  It  was  the  duty  of  said  Jacobs  to  accept 
the  deeds  tendered  September  12,  1895,  and  to  make  pay- 
ment of  the  remainder  of  the  purchase  price  of  $11,758  forty 
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days  thereafter,  to  wit,  October  22,  1895,  and  the  plaintiffs 
are  entitled  to  interest  on  that  sura  from  October  22,  1895. 
Said  Jacobs  is  entitled  to  a  credit  on  account  of  the  annual 
rental  of  $16  to  be  deducted  from  the  sum  stated,  leaving' 
$11,742,  with  interest  from  October  22,  1895,  due  to  the 
plaintiffs,  making  in  all  $12,415.20  at  the  time  of  the  entry 
of  judgment  herein.  The  plaintiffs  kept  good  their  tender 
of  said  deeds  so  made  until  the  time  of  the  trial;  but  said 
Jacobs  neglected  and  refused  to  make  such  cash  payment 
and  take  possession. 

As  conclusions  of  law  the  court  found,  in  effect,  that  the 
plaintiffs  fully  complied  with  the  terms  and  conditions  of 
the  contract;  that  said  deeds  so  tendered  September  12, 

1895,  constituted  a  conveyance  with  clear  and  indefeasible 
title  to  said  real  estate;  that  the  plaintiffs  became  entitled 
to  the  cash  payment  October  22,  1895,  as  stated;  that  said 
Jacobs  had  failed  to  comply  with  the  terms  and  conditions 
of  said  contract  by  his  refusal  to  accept  said  deeds  so  ten- 
dered, and  by  his  refusal  to  pay  the  balance  of  the  purchase 
price  remaining  due  thereon;  that  the  plaintiffs  were  en- 
titled to  recover  such  balance  and  interest,  with  the  costs 
and  disbursements  of  this  action;  that  the  deed  to  Yan 
Slyke  from  the  Cady  widow  and  heirs  and  from  Yan  Slyke 
to  the  plaintiffs  prior  to  the  commencement  of  this  action 
completely  extinguished  any  title  that  might  have  been 
asserted  on  behalf  of  said  widow  and  heirs  of  Cadv,  and 
placed  such  title,  if  any,  and  such  claim  of  title,  in  the  plaint- 
iffs; that  the  plaintiffs  were  entitled  to  judgment  in  the 
nature  of  a  strict  foreclosure  or  otherwise^  as  the  plaintiffs 
might  bo  advised.  Judgment  was  ordered  to  be  entered  ac- 
cordingly as  of  October  6,  1896. 

Judgment  was  thereupon  entered  accordingly  as  of  Oc- 
tober 6,  1896.  Subsequently  to  the  entry  of  the  judgment^ 
on  motion  of  the  plaintiffs,  an  order  was  made  December  18^ 

1896,  permitting  the  plaintiffs  to  add  as  defendants  Mary 
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E.  Jacobs,  Charles  F.  Cronk,  Idella  Cronk,  C.  A.  Beebe,  and 
EUie  S.  Beebe,  and  they  were  made  defendants  accordingly, 
and  service  of  the  summons  and  complaint  was  made  npon 
them  accordingly.  Issues  were  joined  by  such  new  defend- 
ants answering  the  second  amended  complaint,  and  such 
proceedings  were  had  thereon  that  the  trial  court,  March  31, 
1897,  ordered  and  adjudged  that  the  original  judgment  be 
so  amended  as  to  bar  and  foreclose  such  new  defendants,  and 
each  of  them,  of  all  right,  title,  and  interest  in  and  to  the 
real  estate  described,  and  in  any  equity  of  redemption  in 
and  to  said  premises  after  the  sale  and  confirmation  thereof, 
as  provided  in  said  original  judgment;  and  the  original  judg- 
ment was  therein  and  thereby  amended  accordingly. 

From  the  judgment. so  entered  as  of  October  6,  1896,  and 
as  amended  March  31,  1897,  and  the  whole  and  every  part 
thereof,  the  defendant  William  IT.  Jacoha  brought  this  ap- 
peal August  18,  1897. 

Charles  N,  Brown^  attorney,  and  F,  J.  Lamh^  of  counsel, 

for  the  appellant,  argued,  inter  alia,  that  the  judgment 

should  have  been  one  of  strict  foreclosure,  and  the  entr}'  of 

a  judgment  for  the  sale  of  the  premises  and  for  deficiency 

was  erroneous.     Button  v.  Schroyer^  5  Wis.  -598 ;  Baher  v. 

Beach^  15  id.  99;   Landon  v,  BurTce^  36  id.  378;  Superior 

Consolidated  L.  Co.  v,  Nichols,  81  id.  656.     The  judgment  is 

erroneous  in  allowing  interest  on  purchase  money  from  a 

date  prior  to  the  plaintiffs'  acquiring  such  a  title  to  fifteen 

acres  of  the  land  as  the  defendant  was  bound  to  accept. 

They  base  their  claim  of  adverse  possession  upon  a  sherifi^'s 

deed  on  foreclosure,  which  deed  does  not  embrace  that  tract, 

and  will  not  avail  them  for  that  purpose.     E.  S.  1878,  sec, 

4211;  McEvoy  v,  Loyd,  31  Wis.  142;  Furlong  v.  Oarrett,  44 

id.  Ill;  Childs  v.  Nelson,  69  id.  125;  Lampman  v.  Van  Al- 

styne,  94  id.  417,  430.    Their  possession  was  not  adverse.     It 

was  their  intent  only  to  take  and  hold  what  was  included 

in   the  sheriff's  deed.     Ayers  v.  Reidel,  84  Wis.  276,  283; 
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Dhein  V.  BeuscheTy  83  id.  316,  327;  Hicketson  v,  Galligan, 
89  id.  394,  397;  AUu  v.  Field,  id.  327,  333;  Kurz  v.  3IiUer, 
id.  426,  433;  Hyan  v.  Schwartz,  94  id.  403,  411;  Fuller  v. 
Worth,  91  id.  406,  411.  The  express  provisions  of  sec.  4210, 
E.  S.  1878,  make  the  plaintiffs'  claim  of  title  to  the  fifteen 
acres  presumably  invalid.  The  court  could  not  make  their 
title  "clear  and  indefeasible"  as  against  the  holders  of  the 
outstanding  title  by  any  judgment  in  a  suit  to  which  they 
were  not  parties.  Story,  Const.  264,  661 ;  Davidson  v.  New 
Orleans,  96  U.  S.  103;  McCale  v.  Kenny,  52  Hun,  514; 
Fleming  v.  Burnham,  100  N.  Y.  1 ;  Sexton  v,  Wiames,  13 
Wis.  99;  Sanger  v.  Mellon,  51  id.  660;  Freeman,  Judgments, 
§  154;  Landauer  v.  Espenhain,  95  Wis.  169,  175.  A  title  is 
■doubtful  which  depends  upon  matters  of  fact  to  be  proved 
by  witnesses,  such  as  adverse  possession,  where  the  parties 
who  may  claim  adversely  are  not  before  the  court.  Sagden, 
Yendors,  [386]  576.  A  purchaser  will  not  be  compelled  to 
Accept  such  a  title.  Fry,  Specific  Performance  (3d  Am.  ed.), 
428;  Cunningham  v.  Sharp,  11  Humph.  116;  Lewis  v.  Hem- 
don,  3  Litt.  358,  14  Am.  Dec.  68,  and  note;  Smith  v,  HoUen- 
lad*,  51  111.  223;  Moore  v.  Williams,  115  N.  Y.  586. 

For  the  respondents  there  was  a  brief  by  Bashford,  Ayl- 
wird  (b  Spensley,  and  oral  argument  by  R.  M.  Bashford, 
They  argued,  among  other  things,  that  an  adverse  title  ac- 
<]uired  by  prescriptive  user  is  not  for  that  reason  doubtful, 
nor  can  the  same  be  said  to  be  unmarketable  simply  because 
the  vendor  is  unable  to  show  a  regular  and  legitimate  incep- 
tion. Gates  V.  Parmly,  93  Wis.  294;  Waterman,  Specific 
Performance,  §  411  et  seq,;  Pratt  v.  Eby,  67  Pa.  St.  396; 
Moser  v.  Cochrane,  107  N".  Y.  35;  Abrams  v.  Bohner,  44 
Hun,  507;  N.  Y.  Steam.  Co.  v.  Stem,  46  id.  210;  Wrighiv. 
Young,  6  Wis.  127;  Townshend  v.  6^t?o<^<5?^oi6?,  40Minn.  312; 
S.  C,  3  L.  E.  A.  739,  and  notes;  3  Washb.  Eeal  Prop.  (4th 
«d.),  54;  School  DisL  v.  Benson,  31  Me.  385;  Bowenv.  Pres- 
ton, 48  Ind.  307,  374.     The  statute  of  limitations  destroys 


Wis.]  JANUAEY  TEEM,  1898.  555 

Nelsoa  and  others  vs.  Jacobs. 

not  only  the  remedy,  but  the  right  also,  and  operates  as  a 
conveyance  or  new  source  of  title.  Sprecher  v,  Walceley,  11 
Wis.  4:32 ;  Knox  v.  Cleveland,  13  id.  245 ;  Zain  v.  Skepard- 
sonj  23  id.  224;  Mather  v.  Hutchinson^  25  id.  27;  Cahill  v. 
Palmer y  45  N.  Y.  478;  Sherman  v,  Kane,  86  id.  57;  McPher- 
son  V.  Schade,  149  id.  16. 

Cassodat,  C.  J.  The  complaint  demanded  judgment  that 
the  defendants  perform  the  agreement  to  purchase  the  land, 
and  pay  to  the  plaintiflFs  the  remainder  of  the  purchase  price, 
with  interest  from  October  22,  1895 ;  in  other  words,  the 
action  was  for  a  strict  foreclosure  of  the  contract.  The 
judgment  entered  is,  in  effect,  for  the  foreclosure  of  the  con- 
tract, a  sale  and  conveyance  of  the  land,  a  confirmation 
thereof,  a  disposition  of  the  surplus  moneys  arising  on  the 
sale,  if  any,  and,  in  case  of  a  deficiency,  that  judgment  be 
entered  against  the  defendant  William  H,  Jacobs,  who  is 
legally  liable  to  pay  the  same.  We  agree  with  the  counsel 
for  the  appellant  that  it  was  error  to  enter  judgment  in  that 
form.  The  adjudications  of  this  court  are  to  that  effect. 
Button  V.  Schroyer,  5  Wis.  598;  Baker  v.  Beach,  15  Wis.  99; 
Landon  v.  Burke,  36  Wis.  378 ;  Church  v.  Smith,  39  Wis.  492 ; 
Superior  Consolidated  Zand  Co.  v.  Nichols,  81  Wis.  656. 
Such  objection  to  the  form  of  the  judgment  is,  at  most,  a 
mere  irregularity.  It  did  not  deprive  the  court  of  jurisdic- 
tion to  enter  the  judgment.  Its  entry  was  in  violation  of 
no  statute.  Strict  foreclosure  is  not  the  vendor's  only  rem- 
edy in  such  cases.     First  Nat.  Bank  v.  Agnew,  45  Wis.  131. 

The  question  recurs  whether  the  appellant's  conduct  was  . 
such  as  to  waive  the  irregularity.  It  appears  that  the  cause 
came  on  for  trial  at  the  September  term  of  the  court  for 
1896,  to  wit,  October  6,  1896;  that  the  appellant  was  not 
able  to  submit  to  an  examination  at  that  time;  that  it  was 
then  stipulated  in  open  court  that  the  trial  should  proceed, 
and  that  the  deposition  of  the  appellant  might  be  taken  at 
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any  time  on  three  days'  notice;  that  such  notice  was  then 
waived  by  the  plaintiffs,  and  it  was  consented  that  such  dep- 
osition be  taken  before  an  oiHcer  named,  October  16,  1896; 
that,  upon  the  cause  being  tried  October  6,  1896,  the  trial 
judge  took  the  cause  under  advisement,  in  order  that  the  ap- 
pellant's, deposition  so  to  be  taken  should  be  put  in  evidence; 
that  the  same  was  so  put  in  evidence;  that  November  17, 
1896,  and  after  the  final  adjournment  of  said  term,  the  trial 
judge,  in  pursuance  of  such  stipulation,  made  and  filed  his 
findings,  with  a  direction  that  judgment  be  entered  thereon 
as  of  October  6,  1896;  that  November  25,  1896,  judgment 
was  entered  thereon  as  of  October  6,  1896;  that  November 
27,  1896,  notice  thereof  was  given  to  the  appellant;  that  no 
objection  was  made  to  such  findings  or  judgment  until  De- 
cember 1,  1896,  when  the  appellant  filed  exceptions  on  the 
ground  that  the  findings  authorized  a  judgment  otherwise 
than  by  a  strict  foreclosure;  that  thereupon  the  plaintiffs  ob- 
tained an  order  to  show  cause  why  the  judgment  so  entered 
should  not  be  amended  and  modified  so  as  to  provide  for  a 
strict  foreclosure  of  the  contract  instead  of  the  provision 
therein  coptp-ined  for  a  foreclosure  and  sale  of  the  prem- 
ises, and  for  a  judgment  for  deficiency  against  the  appellant, 
and  why  said  judgment  should  not  be  modified  in  other  re- 
spects, and  conform  to  such  amendment,  and  the  same  came 
on  to  be  heard  at  the  December  term  of  the  court,  and,  the 
appellant  appearing  by  his  counsel,  and  objecting  to  the  same 
on  the  ground  that  the  court  was  without  power  to  so  amend 
or  modify  after  the  term  at  which  the  findings  and  judg- 
ment had  been  so  entered  and  passed;  and  the  court  accord- 
ingly denied  such  motion,  with  $10  costs,  December  17, 1896. 
It  is  manifest  from  such  conduct  of  the  appellant  that  be 
was  more  anxious  to  have  delay  than  he  was  to  have  the 
judgment  in  the  form  of  a  strict  foreclosure,  otherwise  he 
would  have  consented  to  such  modification.     Since  the  find- 
ings and  judgment  were  entered  after  the  September  term 
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upon  the  stipulation  of  the  parties,  it  is  quite  obvious  that 
they  might  have  been  amended  after  that  term  by  like  con- 
sent of  the  parties.  The  refusal  of  the  appellant  to  so  con- 
sent is  evidence  that  he  preferred  to  have  the  judgment 
remain  as  it  was,' rather  than  to  lose  the  opportunity  of  post- 
poning the  day  of  payment  upon  a  mere  technicality.  The 
objection  was  purely  technical.  To  allow  it  to  prevail  after 
the  appellant  had  thus  refused  to  consent  to  the  correction 
would  be  to  sacrifice  the  substantial  rights  of  one  party  in 
order  to  stimulate  the  perversity  and  desire  for  further  liti- 
gation by  the  other  party.  Certainly  that  should  not  be 
done  in  an  equitable  action  like  this.  Such  refusal  to  con- 
sent to  such  correction,  when  the  same*  might  have  been 
readily  done  without  delay  and  without  expense,  did  not 
place  the  appellant  in  a  favorable  position  to  successfully 
invoke  the  aid  of  a  court  of  equity  to  compel  such  correction 
after  forcing  the  opposite  party  to  submit  to  nearly  two 
years'  delay,  and  be  to  a  considerable  expense.  This  posi- 
tion is  the  counterpart  of  the  well-settled  rule  which  pre- 
cludes a  party  from  availing  himself  of  an  error  which  he 
might  have  had  corrected  had  he  called  the  attention  of  the 
trial  court  to  the  same  at  the  proper  time.  Besides,  the  ap- 
pellant having  conveyed  certain  portions  of  the  premises,  as 
indicated  in  the  statement,  it  may  be  unjust  to  have  his 
grantees  cut  off  by  strict  foreclosure,  or  compelled  to  pay 
more  than  they  had  agreed,  when  they,  or  some  of  them, 
may  be  relieved  by  reason  of  the  judgment  being  in  its  present 
form.  We  must  hold  that  the  appellant  has,  by  his  conduct, 
precluded  himself  from  making  such  objection  available. 

Error  is  assigned  because  the  judgment  requires  the  pay- 
xnent  of  interest  from  October  22, 1895,  instead  of  from  Jan- 
uary 25,  1896;  in  other  words,  that  the  action  was  prema- 
turely brought.  This  is  based  upon  the  assumption  that  the 
plaintiffs  did  not  perfect  their  title  to  the  whole  of  the  land 
until  they  obtained  and  recorded  the  corrected  Cad}'^  deed  to 
the  fifteen  acres,  December  16, 1895,  and  hence  that  the  cash 
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payment  did  not  become  due  until  forty  days  thereafter,  to 
wf  t,  January  25, 1896.  This  admits,  by  implication,  that  the 
plaintiffs  had  a  perfect  title  to  all  the  land  except  the  fifteen 
acres  at  the  time  the  deeds  were  tendered,  September  \% 
1895.  Upon  the  record  before  us  it  is  manifest  that  the 
plaintiffs  did  then  have  a  clear  and  indefeasible  title  to  ail 
the  land  covered  by  the  mortgage ;  that  is  to  say,  all,  unless 
the  fifteen  acres  are  to  be  excluded.  The  question  recurs 
whether  the  appellant  was  justified  in  refusing  the  deeds 
tendered  September  12, 1895,  by  reason  of  any  alleged  inter- 
est of  the  widow  and  heirs  of  Cady  in  the  fifteen  acres. 

Undoubtedly  he  had  the  right  to  insist  upon  a  marketable 
title.    It  appears  that  the  fifteen  acres  were  not  covered  by 
the  sheriff's  deed  recorded  December  17,  1859.    Neverthe- 
less it  was  found  by  the  court,  as  stated,  that  William  Nel- 
son and  the  plaintiffs  claiming  under  him  had  continued  in 
the  actual,  open,  notorious,  and  exclusive  possession,  includ- 
ing the  fifteen  acres,  ever  sin3e  December  17, 1859;  that 
soon  after  that  date,  William  Nelson,  so  in  possession  of 
such  land,  protected  the  same  by  substantial  inclosures,  and 
he  and  the  plaintiffs  had  occupied  and  used  the  same  for 
agricultural  purposes,  and  had  been  in  such  open,  notorious,, 
and  exclusive  possession  of  the  same  for  more  than  twenty 
years  prior  to  July  10, 1895,  claiming  title  thereto,  and  pay- 
ing all  taxes  assessed  thereon,  and  that  none  of  the  Cadys 
ever  made  any  claim  to  the  land,  or  any  part  thereof.    There 
is  no  pretense  that  William  Nelson  so  entered  into  posses- 
sion of  the  fifteen  acres  in  1859  under  Cady,  or  any  grantor 
of  Cady;  but,  on  the  contrary,  it  is  found  that  such  posses- 
sion was  adverse.    There  is  plenty  of  evidence  to  support 
such  findings.    Had  the  widow  and  heirs  of  Cady  brought 
an  action  to  recover  the  fifteen  acres  on  September  12, 1895, 
they  would  necessarily  have  been  met  by  the  statute,  which 
declares  that  "no  action  for  the  recovery  of  real  property 
or  the  possession  thereof,  shall  be  maintained,  unless  it  ap- 
pear that  the  plaintiff,  his  ancestor,  predecessor,  or  grantor. 
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was  seized  or  possessed  of  the  premises  in  question,  withia 
twenty  years  before  the  commencement  of  such  action." 
R.  S.  1878,  sec.  4207.  After  twenty  years  of  peaceable  and 
uninterrupted  adverse  possession  a  grant  will  be  presumed. 
Hooker  v.  Perkins,  14  Wis.  79 ;  Scheuher  v.  Held,  47  Wis.  340  \ 
BaHUtt  V.  Secor,  56  Wis.  520;  Toomey  v.  Kay,  62  Wis.  106;^ 
Carmody  v,  Mulrooney,  87  Wis.  552;  Lampman  v.  Van  Al- 
styne,  94  Wis.  417;  Wilkins  v.  Nicolai,  ante,  p.  178. 

In  OreenUatt  v.  Hei^nann^  144  N.  Y.  13,  the  defendant 
derived  title  under  sale  by  administrators  of  N.  pursuant  to- 
a  decree  of  the  surrogate  court,  August  10,  1881,  to  pay 
debts.  April  13,  1892,  the  plaintiff  agreed  to  purchase  of 
the  defendant  for  $19,500,  and  pay  down  $1,500.  May  26^ 
1892,  the  defendent  tendered  a  deed,  but  the  plaintiff  ob- 
jected that  the  administrators'  sale  was  defective  on  the^ 
ground  that  the  petition  did  not  purport  to  set  forth  the 
names  of  all  the  heirs  of  decedent  as  required  by  the  statute. 
But  it  was  held  that  the  plaintiff  made  no  case  for  recover- 
ing back  the  purchase  money  paid.  In  that  case  it  was  held 
that  "a  vendee  of  real  estate,  who  refuses  to  take  title  on 
the  ground  of  defect  therein,  must  point  out  the  objection, 
and  give  proof  tending  to  establish  it,  or  to  create  such  a 
doubt  in  respect  thereto  as  to  make  the  title  unmarketable." 
In  Eayes  v.  Harmony  Grove  Cemetery,  108  Mass.  400,  it  was 
held  that  the  possibility  of  debts  against  the  estate  of  one 
through  whom  the  vendor  claims  title,  in  the  absence  of  af- 
firmative proof  thereof,  was  no  cloud  on  the  title,  and  would 
not  prevent  specific  performance  of  the  contract  being  de- 
creed. In  that  case  the  vendor  claimed  title  from  the  intes- 
tates whose  estates  remained  unsettled.  In  Welb  v.  Chisohn, 
24  S.  C.  487,  it  was  held  that  a  purchaser  cannot  be  com- 
pelled to  take  a  doubtful  title,  but  the  court  acts  on  moral 
certainty,  and  a  purchaser  will  not  be  permitted  to  object 
to  a  title  on  account  of  a  bare  possibility. 

In  Bedderly  v.  Johnson,  42  Minn.  443,  it  was  held:  "To 
make  a  title  to  real  estate  unmarketable,  so  that  specific  per- 
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formance  of  a  contract  to  convey  will  not  be  enforced  against 
the  vendee,  there  must  be  a  reasonable  doubt  as  to  its  va- 
lidity. If  the  doubt  raises  a  question  of  law,  it  must  be  a 
fairly  debatable  one, —  one  upon  which  the  judicial  mind 
would  hesitate  before  deciding  it.  If  the  doubt  depend  on 
a  matter  of  fact,  and  there  is  no  doubt  as  to  how  the  fact  is, 
and  if  it  may  be  readily  and  easily  shown  at  any  time,  it 
does  not  make  the  title  unmarketable."  In  that  case  Chief 
Justice  GiLFiLLAN,  speaking  for  the  whole  court,  among  other 
things,  said:  "Courts  will  not  compel  a  vendee  to  take  an 
unmarketable  title  when  he  has  stipulated  for  a  good  one; 
and  a  title  is  deemed  unmarketable,  within  this  rule,  where, 
although  it  may  be  good,  there  is  a  reasonable  doubt  as  to 
its  validity.  The  term  *  reasonable  doubt '  is  always  used  in 
this  connection,  because,  as  a  doubt  might  be  suggested  or 
question  raised  as  to  most  titles,  it  would  go  far  to  do  away 
with  the  remedy  by  specific  performance  if  a  mere  doubt 
raised,  without  regard  to  its  character,  were  permitted  to  de- 
feat the  action.  A  doubt  as  to  the  title  may  be  raised  upon 
a  question  of  law,  or  upon  a  question  of  fact,  or  upon  both 
law  and  fact.  It  is  impossible  to  state  any  precise  and  defi- 
nite rule  by  which  to  determine  when  a  doubt  raised  upon 
a  question  of  law  is  to  be  deemed  reasonable.  Without  going 
so  far  as  some  of  the  English  cases,  we  can  at  least  say  that 
the  doubt  suggested  must  raise  a  question  of  law  that  is 
fairly  debatable, —  one  upon  which  the  judicial  mind  would 
hesitate  before  deciding  it.  .  .  .  On  the  other  hand,  if 
there  is  no  doubt  as  to  how  the  fact  is,  and  it  may  be  readily 
and  easily  shown  at  any  time,  the  title  is  not  rendered  doubt- 
ful by  depending  upon  it.  Thus,  where  the  title  depends  on 
the  bar  of  the  statute  of  limitations,  and  it  clearly  appears 
that  the  real  owner  is  barred,  it  is  a  marketable  title.  Pratt 
V.  Khy^  67  Pa.  St.  396.  In  such  case'  the  evidence  to  es- 
tablish it  must,  from  the  nature  of  the  fact,  be  easily  acces- 
sible." The  Pennsylvania  case  cited  clearly  sustains  the 
position. 
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It  has  been  held  in  this  state  that  a  tax  title  may  be  a 
marketable  title.  Gates  v.  Parmly^  93  Wis.  295.  That  a 
title  depending  upon  the  statutes  of  limitation  may  be  mar- 
ketable is  supported  by  numerous  adjudications.  In  addition 
to  authorities  cited  in  the  brief  of  counsel  for  the  plaintiff, 
see  Seymour  v,  De  Lancey^  1  Hopk.  Ch.  436;  S.  G,  14  Am. 
Dec.  552;  Murray  v,  Harway,  56  N.  Y.  344;  Shriver  v, 
Shriver,  86  N.  T.  576;  Irving  v.  Gampbell,  121  N.  Y.  353. 
Under  the  pleadings  the  plaintiffs  were  at  liberty  to  show 
that  the  alleged  Cady  claim  had  been  barred  by  the  statute 
of  limitation.  Morgan  v.  Bishop^  56  Wis.  284;  Mead  v.  Nel- 
son^ 52  Wis.  402;  Gould  v.  SuUivany  84  Wis.  665.  Besides, 
it  is  at  least  ver}'  questionable  whether  a  vendee  who  has 
afSrmed  the  contract  by  conveying  away  portions  of  the 
premises  by  warranty  deeds  can  rightfully  refuse  to  perform 
any  portion  of  his  contract  merely  because  there  is  a  failure 
of  record  title  to  a  small  fraction  of  the  land.  We  must 
hold  that  the  plaintiffs  tendered  deeds  of  a  good  marketable 
title  to  all  the  premises  described,  September  12,  1895. 

This  makes  it  unnecessary  to  consider  the  questions  of  in- 
terest and  costs  discussed  by  counsel  for  the  appellant. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Phillips,  Eespondent,  vs.  Oabvbr  and  wife.  Appellants. 

April  18 — May  Sin  1898. 

Pleading:  Demurrer  ore  ten  us:  Misjoinder  of  causes  of  action:  Waiver: 

Specific  performance:  Election. 

1.  Upon  a  demurrer  ore  tenus  to  a  coraplaint,  on  the  ground  that  it 

does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  the 

complaint  wiU  be  construed  liberally  with  a  view  to  substantial 

justice,  and  all  reasonable  presumptions  will  be  allowed  in  its 
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favor.    The  objection  that  two  causes  of  action  have  been  im- 
properly united  cannot  be  raised  by  such  a  demurrer. 

2,  Under  the  provisions  of  sec.  2654,  R  a  1878.  the  objection  that  sev- 
eral causes  of  action  have  been  improperly  joined  is  waived  if  not 
taken  by  demurrer  or  answer. 

8.  Where  two  causes  of  action  are  stated  in  the  complaint,  it  is  within 
the  discretion  of  the  court  to  require  the  plaintiff  to  elect  under 
which  cause  he  will  proceed,  and  its  ruling  will  not  be  disturbed 
on  appeal  except  in  case  of  an  abuse  of  such  discretion. 

4.  When  the  time  for  performance  is  made  essential  by  the  terms  of 
a  contract  or  by  a  reasonable  notice  to  the  party  in  default,  the 
party  who  is  entitled  to  declr^re  the  contract  forfeited  for  a  de- 
fault may  waive  his  right  to  do  so,  either  expressly  or  by  conduct 
which  is  consistent  only  with  a  purpose  on  his  part  to  regard 
such  contract  as  still  suLisisting  and  not  ended  by  the  defaults 

&  H.,  liaving  been  put  in  possession  or  land  under  an  executory  con- 
tract with  W.  for  the  purchase  thereof,  by  which  payment  was 
required  to  be  made  in  instalments  and  failure  to  pay  any  instal- 
ment rendered  the  contract  void,  paid  some  interest  but  made 
default  in  paying  an  instalment  of  the  principal,  and  thereupon 
W.  insisted  that  he  should  pay  the  same  as  soon  as  he  possibly 
could.  W.  afterward  conveyed  the  land  to  G  by  a  deed  which 
expressly  stated  that  it  was  "  subject  to  a  written  contract  with 
H.,"  which  the  grantee  agreed  to  comply  with,  and  C,  entered 
upon  the  land  and  made  improvements.  In  an  action  by  P.,  to 
whom  H.  had  assigned  his  contract,  against  C,  to  whom  he  had 
tendered  payment  of  the  whole  amount  due  within  a  reasonable 
time  after  notice,  to  recover  possession  of  the  land  and  to  compel 
a  conveyance  thereof,  held^  that  the  default  had  been  waived 
and  that  he  was  entitled  to  the  judgment  demanded  in  his  com- 
plaint 

Appeal  from  a  judgment  of  the  circuit  court  for  Outa- 
gamie county :  John  Goodland,  Circuit  Judge.     Affirmed. 

Appeal  from  a  judgment  of  specific  performance  of  a  land 
contract,  in  favor  of  the  plaintiff  and  against  the  defend- 
ants, for  eighty  acres  of  land.  The  comj)laint  was  in  form 
the  same  as  in  an  action  of  ejectment;  stating  that  plaintiff 
was  the  owner  and  entitled  to  the  possession  of  the  premises, 
and  that  the  defendant  unlawfullv  and  wronfffuUv  entered 
upon  the  premises,  and  withholds  the  possession  thereof,  etc. 
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On  November  23,  1893,  William  S.  Warner,  being  the 
owner  of  the  land,  entered  into  an  agreement  in  writing 
with  one  Levi  Holmes  to  sell  and  convey  the  same  to  him 
for  the  agreed  price  of  $240,  payments  to  be  made  as  fol- 
lows: §25  at  the  delivery  of  the  contract;  $50  in  one  year, 
with  seven  per  cent,  interest  thereon;  $50  in  two  years,  and 
$50  in  three  years,  and  $65  in  four  years,  with  interest  at 
seven  per  cent,  on  the  sums  remaining  unpaid.  Ilolmes  paid 
the  sum  of  $25  when  the  agreement  was  signed,  but  failed 
and  neglected  to  pay  the  first  payment  of  $50  which  became 
due  and  payable  November  23, 1894,  and  $50  which  became 
due  and  payable  November  23,  1895.  By  the  terms  of  the 
agreement  it  was  expressly  stipulated  and  agreed  that,  if 
the  said  Ilolmes  "should  fail  to  make  any  of  the  payments 
of  purchase  money  specified  at  the  time  and  in  the  manner 
specified  in  such  case,  the  agreement  should  be  henceforth 
utterly  void,  and  all  payments  thereon  forfeited,  subject  to 
be  revived  and  renewed  by  the  act  of  the  said  Warner,  or 
the  mutual  agreement  of  both  parties."  The  agreement  was 
acknowledged  and  recorded.  November  12,  1895,  Ilolmes 
assigned  the  contract  to  the  plaintiff,  and  the  assignment 
was  duly  witnessed  and  acknowledged,  and  recorded  De- 
cember 11,  1895.  There  was  an  indorsement  on  said  con- 
tract of  the  receipt  of  $15.05  for  one  year's  interest,  due 
November  23,  1894,  under  date  of  April  20,  1895. 

The  defendants  denied  all  the  allegations  of  the  complaint, 
and  alleged  that  the  defendant  (7.  S,  Carver  was  then,  and 
at  the  time  of  the  commencement  of  the  action,  the  owner 
in  fee  of  the  premises,  holding  the  same  by  virtue  of  a  deed 
of  convej'ance  from  said  W.  S.  Warner  recorded  in  the  office 
of  the  register  of  deeds  for  said  county,  in  volume  88,  page 
306;  and  further  denied  that  any  valid  assignment  was  ever 
made  of  the  land  contract  mentioned  in  the  complaint  to  the 
plaintiff,  Phillips;  and  denied',  also,  that  Phillipa  had  any 
right,  title,  or  interest  in  the  land  described  in  the  comi)laint, 
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and  alleged  that  all  the  right,  title,  and  interest  of  said 
Holmes  in  said  land  had  been  forfeited  by  his  failing  to  com- 
ply with  the  terms  and  conditions  mentioned  and  set  forth 
in  the  contract  of  purchase,  by  failing  to  make  payments  as 
therein  required.  And  the  said  defendant  Carver  further 
answered  that  since  he  purchased  said  lands  he  had  made 
valuable  improvements  thereon,  to  the  amount  of  $350,  and 
by  way  of  counterclaim  alleged  that  the  land  contract  men- 
tioned and  described  in  the  complaint  was  made  and  deliv- 
ered by  said  Warner  to  Levi  Holmes  upon  the  express  con- 
dition that  Holmes  should  make  payments  on  the  principal 
sum  payable  under  said  contract,  with  interest,  at  the  time 
and  in  the  manner  mentioned  in  said  contract,  and  that,  if 
he  should  fail  to  make  any  of  the  payments  as  specified,  said 
land  contract  should  be  henceforth  utterly  void,  and  all  pay- 
ments thereon  forfeited ;  that  thereafter,  on  November  23, 
1894,  he  failed  and  neglected  to  pay  the  sum  of  $50,  which 
became  due  and  payable  under  said  agreement,  although 
requested  so  to  do  by  said  W.  S.  Warner,  and  the  said  contract 
thereby  became  null  and  void,  and  was  never  afterwards 
revived  or  renewed  by  the  said  W.  S.  Warner  or  by  the  de- 
fendants, or  either  of  them.  The  defendants  alleged  that 
said  Holmes  fraudulently  pretended  to  assign  said  contract 
to  the  plaintiff,  Phillips^  but  that  said  pretended  assignment 
was  made  without  any  valid  consideration  whatever,  and 
was  made  for  the  purpose  of  creating  a  cloud  upon  the  title 
of  defendants'  said  land,  and  that  said  Holmes  well  knew 
the  fact  when  he  took  the  assignment.  The  defendants  de- 
manded judgment  that  the  plain tiflf's  complaint  be  dismissed, 
and  that  the  contract  mentioned  and  described  in  the  com- 
plaint be  declared  null  and  void,  and  canceled,  and  that  the 
defendants  recover  judgment  for  their  costs. 

At  the  trial  the  defendants  objected  to  any  evidence  under 
the  complaint,  for  the  reason  that  it  did  not  state  facts  soffi- 
cient  to  constitute  a  cause  of  action,  and  for  the  reason  that 
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it  appeared  upon  its  face  that  two  causes  of  action  had  been 
improperly  joined, —  one  in  equity  and  one  at  law.  The  ob- 
jections were  overruled.  They  then  moved  that  the  plaintiff 
be  compelled  to  elect  which  cause  of  action  he  would  pro- 
ceed under,  but  this  was  denied. 
■ 

The  plaintiff  produced  in  evidence  an  assignment  to  him- 
self of  the  land  contract  to  L.  Holmes,  and  testified  that  he 
was  a  brother-in-law  of  said  Holmes;  that  the  consideration 
of  the  assignment  was  $1,  and  a  doctor's  bill  he  had  against 
said  Holmes,  of  about  $40;  that  when  he  bought  the  land 
there  was  about  an  acre  cleared,  and  some  fences  on  it.  He 
further  testified  that  he  knew  Warner  in  his  lifetime,  and 
first  learned  that  defendant  Carver  claimed  an  interest  in 
this  land  November  12, 1895;  that  he  tendered  payment  to 
Carver  on  the  contract  on  the  18th  of  January,  1896,  at  his 
residence,  of  the  sum  of  $117.55,  and  sent  the  money  Decem- 
ber 23d  to  Carver^  by  his  hired  man;  that  he  did  not  take 
it;  that  "he  [Carver]  said  I  was  too  late;  that  I  had  for- 
feited the  contract;"  that  Carver  was  then  living  in  Bovina; 
that  he  built  a  house  on  the  land,  cut  off  the  timber  from 
three  or  four  acres,  and  piled  it  up;  that  the  value  of  the 
improvements  was  about  $50  to  $75,  and  possibly  $100;  that 
the  value  of  the  Holmes  improvements  when  he  {Phillips) 
bought  the  land  was  about  $25,  and  that  he  estimated  the 
value  of  the  timber  cut  by  Carver  from  the  land  at  about 
$200;  that  he  did  not  know  that  Holmes  was  in  default  at 
the  time  he  took  the  assignment  of  the  contract ;  that  Holmes 
told  him  {Phillips)  that  Warner  had  deeded  the  property 
to  Carver  after  the  papers  were  transferred  to  plaintiff. 

Levi  Holmes  testified  that  he  was  the  party  named  in  the 
contract,  and  bought  the  land  by  it  from  W.  S.  Warner  on 
the  date  given,  and  he  remembered  afterwards  of  selling  it 
to  the  plaintiff,  Phillips;  that  he  cleared  aboijt  an  acre  — 
possibly  two  acres  —  of  it;  that  he  never  lived  on  the  land; 
worked  part  of  it;  raised  potatoes  and  buckwheat  on  it; 
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fenced  part  of  it.  He  identified  the  assignment  of  the  con- 
tract he  made  to  the  plaintiff,  PhillipSy  but  testifiied  that  he 
never  paid  any  of  the  principal  sum  after  paying  the  $25 
down  at  the  time  the  contract  was  made;  that  he  should 
judge  the  improvements  made  b}'"  Carver  were  of  the  value 
of  about  $76;  that  the  reason  he  deeded  the  land  to  Phillips 
was  that  he  could  not  meet  the  payments  according  to  the 
agreement,  and  told  him  to  get  out  of  it  what  he  could ;  that 
'*  he  was  to  pay  me  my  doctor's  bill  I  owed  him,  if  he  held 
the  land.  He  did  not  pay  any  money.  The  doctor's  bill  has 
never  been  settled  yet." 

One  Louis  Shauger  testified  that  the  18th  of  January, 
1896,  ho  was  at  Carver^ %  residence,  when  Phillips,  the  plaint- 
iff, offered  him  the  money  for  the  land.  Carver  said  he  was 
too  late.  Phillips  asked  him  if  the  papers  were  made  out 
to  Carver.  He  said  they  were  made  out  to  him  and  his 
wife.  He  had  the  money  in  his  hand,  and  he  offered  it  to 
Mrs.  Carver,  and  she  refused  it,  and  he  laid  it  on  the  table. 
Th'jy  refused  to  take  it,  and  he  put  it  in  his  pocket.  It  was 
8125.  Otto  Lind  testified  substantially  to  the  same  offer 
made  by  him  (witness)  for  Phillips  to  Mr.  and  Mrs.  Carver. 
They  would  not  take  the  money;  said  it  was  too  late. 
Plaintiff  produced  in  evidence  a  warranty  deed,  made  Octo- 
ber 9, 1895,  given  by  "W.  S.  "Warner  and  wife  to  Warren 
Carver  and  wife,  of  the  premises  in  question. 

Mrs.  Margaret  Warner  testified  that  she  was  the  widow 
of  W.  S.  Warner,  and  was  present  when  Holmes  came  and 
paid  his  interest,  $15.05,  April  20, 1895;  that  the  under- 
standing then  was  that  Holmes  should  pay,  as  soon  as  pos- 
sible, the  principal;  that  there  was  no  time  given  him, 
whateve'r;  that  Mr.  Warner  said  he  must  pay  the  money  as 
soon  as  he  possibly  could,  and  Holmes  said  he  would  try 
and  do  the  best  he  could;  that  she  subsequently  wrote  to 
Holmes,  for  Warner,  telling  him  he  must  pay  the  principal, 
or  he   would   consider  the  contract  void;  that  that  was 
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shortly  before  Career  came  to  buy  the  land;  that  Holmes 
made  no  reply  to  that;  that  Phillips  called  on  the  12th  of 
November,  1895;  that  he  told  Mr.  Warner  that  he  had 
bought  the  Holmes  contract,  and  asked  him  how  much  he 
owed  him  on  it;  and  that  Mr.  Warner  said  he  had  nothing 
more  to  do  with  it;  he  had  sold  it  to  Carver, 

Plaintiff  having  rested,  defendants  moved  for  a  nonsuit, 
which  was  denied. 

The  defendant  Rose  Carver  testified  that  December  1, 
1895,  Dr.  Phillips  came  to  their  house  to  see  about  some 
land  that  Holmes  had  a  contract  on,  and  that  he  had  bought 
the  contract.  He  said  there  was  some  money  due,  and  that 
he  would  send  the  money  in  two  or  three  days.  She  next 
saw  him  January  18, 1896.  "He  said  he  had  brought  us  up 
some  money  to  pay  on  contract.  Carver  told  him  he  was 
altogether  too  late,  as  we  considered  the  payment  past  due. 
He  went  to  the  table,  and  wanted  to  count  out  some  money. 
I  spoke  to  him,  and  said,  ^Pi^llips,  this  is  the  18th  of  Jan- 
uary.' I  said,  '  It  is  pretty  late  coming  with  that  money.' 
He  asked  me  if  I  would  take  the  money.  I  think  he  asked 
Carver  before  that.  I  told  him  I  thought  it  was  too  late ; 
my  husband  said  it  was  too  late."  There  was  evidence  tend- 
ing to  show  that  the  value  of  the  improvements  that  Carver 
and  wife  had  made  since  they  got  the  deed  from  Warner 
was  $300.  Warren  Carver  testified  that  the  1st  of  Decem- 
ber, 1895,  Phillips  came  to  his  house,^  and  stated  he  had 
some  money  to  send  him  in  two  or  three  days,  and  that  he 
told  him  he  considered  it  too  late  altogether,  and  that,  if 
Holmes  had  come  to  him  at  the  time  the  payments  were  d\ie^ 
he  certainly  should  have  given  him  a  deed;  he  did  not  con- 
sider himself  under  obligation  to  take  any  money  on  that,  so 
that  he  need  not  send  anybody  up  with  it;  that  subsequently, 
on  the  18th  of  January,  1896,  Phillips  came  and  counted 
out  something  like  $117,  and  asked  if  they  would  take  the 
money,  but  he  said  he  considered  it  too  late  to  take  money 
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now.     Phillips  picked  up  what  he  had,  and  they  talked 
about  making  a  compromise. 

There  was  evidence  given  tending  to  show  that  the  plaint- 
iff, Phillips^  informed  Carver  November  14, 1895,  tJtat  he  wa9 
ready  to  pay  all  sums  due  on  the  contract^  and  showing  that 
the  defendants  on  the  25th  of  November,  1895,  gave  notice 
to  Holmes,  of  whom  plaintiff,  Phillips^  purchased,  that  they 
had  purchased  from  Warner  the  premises  in  question,  and 
held  his  warranty  deed  therefor,  "  subject  to  contract  of  sale 
therefor  to  you^  dated  November  23,  1893;  consideration, 
$240;  payments  to  be  made  as  follows:  $25  to  be  paid  at 
the  date  of  said  contract;  $50  in  one  year  thereafter,  with 
seven  per  cent,  interest;  $50  in  two  years,  with  seven  per 
cent,  interest,  to  be  paid  annually;  $50  in  three  years,  with 
seven  per  cent,  interest,  to  be  paid  annually;  and  $65  in  four 
years,  with  seven  per  cent,  interest  thereon,  to  be  paid  an- 
nually,—  and  that  there  is  now  due  and  unpaid  on  said  con- 
tract $50  which  became  due  ffovember  23,  1894,  and  $50 
which  became  due  November  23, 1895,  with  seven  per  cent, 
interest  thereon  from  and  after  November  23,  1894;  and 
we  hereby  demand  that  you  pay  said  sum  of  $100^  with  in- 
terest thereon  due  as  aforesaid^  to  us  at  once,  or  else  we  will 
declare  said  co7itract  utterly  void,  and  all  payments  tliereon 
forfeited?^    A  warranty  deed  of  the  premises  from  W.  S. 
Warner  and  wife  to  the  defendants.  Carver  and  wife,  was 
put  in  evidence;  and  said  deed  stated  that  it  was  made  "sub- 
ject to  a  written  contract  for  the  sale  of  said  land  to  Levi 
Hohnes,  dated  November  23,  1893,  which  contract  parties 
of  the  second  part  hereby  agree  to  complj^  with  all  the  con- 
ditions thereof,  on  the  part  of  the  said  William  S.  Warner, 
one  of  the  parties  therein,  and  the  said  Levi  Holmes  comply- 
ing with  the  conditions  of  said  contract  on  his  part  agreed 
therein,  as  in  said  contract  agreed  to  be  performed." 

The  court  found  that  the  plaintiff  was  the  owner  of  the 
land  and  premises  described  in  the  complaint;  that  William 
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S.  Warner,  November  23, 1893,  sold  them  to  Levi  Holmes  for 
$240,  and  that  the  defendants  wrongfully  entered  upon  the 
premises  and  dispossessed  the  plaintiff,  and  still  wrongfully 
and  unlawfully  occupied  and  withheld  the  same;  that  said 
land  contract  gave  the  possession  of  the  premises  to  Levi 
Holmes,  and  that  November  23, 1893,  he  (Holmes)  took  pos- 
session accordingly;  that  November  12, 1895,  for  a  valuable 
consideration,  he  sold  and  conveyed  the  premises  and  posses- 
sion thereof  to  the  plaintiff  by  conveyance  and  assignment  ia 
writing  duly  executed  and  delivered,  and  that  on  that  day 
said  Holmes  and  said  plaintiff,  Phillijps^  wholly  performed 
all  conditions  and  agreements  according  to  said  land  contract 
and  conveyance,  and  made  payment  of  interest  thereon  ac- 
cording to  said  land  contract;  that  the  said  plaintiff  on 
November  21, 1895,  tendered  the  principal  and  interest  then 
due  to  W.  S.  Warner,  in  person,  at  the  city  of  Appleton,  to 
wit,  the  sum  of  $115.05;  that  at  said  time  said  Warner  in- 
formed the  plaintiff  that  he  had  convej^ed  his  interest,  such 
as  the  same  might  be,  to  said  defendants;  that  on  the  3d  of 
December,  1895,  said  plaintiff  tendered  in  lawful  money  to 
the  defendants  all  principal  and  interest  due  on  November 
23,  1895,  namely,  the  sum  of  $115.05;  that  defendants  re- 
fused to  receive  the  same,  and  thereafter,  on  January  18, 
1896,  plaintiff  again  tendered  in  payment  to  said  defendants 
the  sum  of  §117.55;  that  said  Warner  and  said  defendants 
had  at  all  times  since  refused  to  receive  said  principal  and 
interest  so  tendered,  and  that  said  defendants,  by  assignment 
and  conveyance  from  W.  S.  Warner  and  wife  dated  October  9, 
1805,  purchased  and  received,  for  a  consideration  of  $229.40, 
all  the  rights  of  W.  S.  Warner,  as  aforesaid  mentioned,  in 
said  land  contract,  and  that  said  conveyance  contained  the 
following  clause,  to  wit:  "This  deed  is  made  subject  to  a 
written  contract  for  the  sale  of  said  land  to  Levi  Holmes 
dated  November  23,  1893,  which  contract  parties  of  the  sec- 
ond part  hereby  agree  to  comply  with  all  the  conditions 
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thereof  on  the  part  of  said  William  S.  Warner,  one  of  the 
parties  of  the  first  part  herein,  on  the  said  Levi  Holmes  com- 
plying with  the  conditions  of  said  contract  agreed  to  be  per- 
formed ; "  that  said  defendants  took  said  deed  and  convey- 
ance with  full  notice  and  knowledge  that  said  Holmes  and 
said  plaintiff  were  the  owners  of  said  premises,  and  entered 
into  possession  of  the  same;  that  the  sum  of  $15.05  interest 
was  paid  by  said  Holmes,  and  received  by  W.  S,  Warner, 
April  20,  1895,  and  duly  indorsed  upon  said  land  contract, 
with  the  'understanding  that  the  $50  principal  would  be  paid 
at  a  future  date,  with  seven  per  cent,  interest;  that  on  No- 
vember 23, 1895,  the  sum  of  $100  principal  and  $15.05  interest 
became  due,  which  amount  was  legally  tendered  to  said  W.  S. 
Warner  and  to  said  defendants  as  aforesaid;  that  $50  addi- 
tional principal,  with  $15.05  interest,  became  due  and  payable 
Kovember  23, 189G,  after  the  commencement  of  this  action; 
that  the  sum  of  $65  principal,  with  interest  at  seven  percent., 
became  due  and  payable  from  said  plaintiff  to  said  defend- 
ants; the  sum  of  $180.10,  with  interest  thereon  at  seven  per 
cent.,  since  November  23,  1896,  and  the  further  sum  of  $65, 
with  seven  per  cent,  interest  thereon  from  November  23, 
1896,  was  to  become  due  and  payable  November  23, 1897; 
that  the  damages  to  the  plaintiff  by  the  withholding  of  said 
premises  by  the  defendants,  together  with  the  value  of  the 
hay  and  timber  cut  down  and  removed  therefrom  by  them, 
is  the  sum  of  $125;  that  the  defendants  are  entitled  to  the 
value  of  the  improvements  made  on  said  premises,  which  are 
as  follows:  $350,  above  the  material  used  in  making  the 
same,  and  which  was  taken  from  said  premises,  less  the  value 
of  rents  and  profits  of  said  premises  while  said  plaintiff  was 
dispossessed  of  the  same;  that  the  facts  as  alleged  in  the 
complaint  are  true. 

As  conclusions  of  law  the  court  found  that  the  plaintiff, 
Phillips^  was  entitled  to  the  possession  of  the  premises,  being 
the  grantee  and  legal  representative  of  Levi  Holmes  and  of 
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W.  S.  Warner,  prior  to  said  defendants';  that  thedefendants 
"wrongfully  occupy  said  premises,  and  unlawfully  dispos- 
sessed the  plaintiff  of  the  same ;  that  the  plaintiff  had  the 
right  to  make  payments  in  the  place  of  Holmes,  and  receive 
a  deed  for  said  premises  on  complying  with  the  terms  and 
-conditions  of  said  land  contract;  that  there  is  now  due  and 
payable  to  said  defendants  from  said  plaintiff,  according  to 
the  terms  of  said  contract,  the  sum  of  $180.10,  with  interest 
thereon  from  November  23, 1896,  and  that  there  would  be- 
come due  and  payable'  the  further  sura  of  $65  on  the  23d 
day  of  November,  1897;  that  when  the  aforesaid  amount 
that  is  due,  and  the  amount  that  is  to  become  due,  shall 
have  been  fully  paid  by  the  plaintiff  to  the  said  defendants, 
said  defendants  are  legally  bound  to,  and  they  shall  and 
must,  execute  a  good  and  suflBcient  warranty  deed,  convey- 
ing to  the  plaintiff  said  premises,  and  all  right,  title,  and 
claims  that  they  acquired  from  said  W.  S.  Warner,  accord- 
ing to  the  terms  and  conditions  of  said  land  contract;  and 
that  said  plaintiff,  PhilUpSj  should  pay,  or  cause  to  be  paid, 
to  said  defendants,  the  sum  of  $225,  being  the  difference  of 
the  value  of  improvements  made  by  defendants,  less  the 
damages  aforesaid  by  withholding  the  same,  and  less  the 
waste  committed  by  said  defendants  at  the  time  of  the  com- 
mencement of  this  action;  that  the  plaintiff  is  entitled  to 
judgment  and  an  order  restraining  said  defendants  from 
committing  any  further  waste,  and  is  entitled  to  an  order 
and  execution  accordingly ;  and  that  the  plaintiff  have  judg- 
ment as  aforesaid,  and  for  the  costs  and  disbursements  in 
the  action. 

From  a  judgment  entered  substantially  in  accordance  with 
said  findings,  the  defendants  appealed. 

For  the  appellants  there  was  a  brief  by  Duffy  (6  McCrory^ 
and  oral  argument  by  J.  II.  McCrory.  To  the  point  that 
specific  performance  will  not  be  decreed  where  it  would  be 
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inequitable,  or  where  the  party  seeking  it  was  in  default 
without  excuse,  they  cited  JSTay  v.  Zewis,  39  Wis.  364;  WiU- 
tarns  V.  Williams^  50  id.  316;  Crowley  v.  SicIcSy  72  id.  539; 
Rogers  v.  Van  Noriwick^  87  id,  429 ;  Comis  v,  Scottj  76  id. 
667;  Docter  v,  JPurch,  91  id.  477;  Seymour  v,  Delancey^  6 
Johns.  Ch.  223;  Smith  v.  Wood,  12  Wis.  382;  WeUsv.  MUlet, 
23  id.  64;  Tieman  v.  Gihney,  24  id.  190;  Eaton  v.  Eaton,  15 
id.  259;  Hanson  v.  Michelson,  19  id.  498;  Colson  v,  Thomp- 
son, 2  Wheat.  (Brightly's  notes),  336;  Mclver  v.  Eyger,Z 
id.  53;  Dorsey  v,  Packwood,  12  HoV.  126;  Boone  v,  Mis- 
souri Iron  Co.  17  id.  340;  McNeil  v.  Magee,  6  Mason,  244; 
Kendall  v.  Almy,  2  Sumner,  278;  Denniston  v.  GoquiUard, 
5  McLean,  253. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Whitman  cfe  Myan. 

PiNNEY,  J.  The  objection  of  the  defendants  to  any  evi- 
dence under  the  complaint  was  rightly  overruled.  Upon  a 
demurrer  ore  tenus  to  the  complaint  on  the  ground  that  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
the  complaint  will  be  construed  liberally,  and  with  a  view 
to  substantial  justice;  and  all  reasonable  presumptions  will 
be  allowed  in  its  favor.  Hagenah  v.  Geffert,  73  Wis.  636; 
Teetshorn  v.  ITull,  30  Wis.  162.  Extended  discussion  is  not 
required  to  show  that  the  complaint  states  substantially  a 
cause  of  action  for  specific  performance  of  the  contract  of 
November  23,  1893,  and  recovery  of  the  lands  described 
therein.  The  objection  that  two  causes  of  action  had  been 
improperly  united  could  not  be  raised  by  demurrer  ore  tenm. 
The  defendants,  having  answered  the  complaint,  had  waived 
that  objection  by  failure  to  take  it  by  answer  or  formal  de- 
murrer. "  If  no  objection  be  taken,  either  by  demurrer  or 
answer,  the  defendant  shall  be  deemed  to  have  waived  the 
same,  excepting  only  the  objection  to  the  jurisdiction  of  the 
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<;ourt,  and  the  objection  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action."  R.  S.  1878, 
sec.  2654. 

Whether  the  plaintiff  should  have  been  required  to  elect 
under  which  claim  or  cause  of  action  he  would  proceed,  was 
a  matter  within  the  discretion  of  the  court,  and  there  is 
nothing  to  show  any  abuse  of  such  discretion.  This  ruling 
cannot  be  assigned  as  error. 

W.  S.  Warner  was  the  owner  of  the  land,  and  both  par- 
ties claimed  by  title  derived  under  and  through  him.  He 
executed  to  Holmes  the  contract,  which  the  latter  trans- 
ferred to  the  plaintiflF,  Phillips^  November  12,  1895.  The 
contention  ihzX  Phillips  had  forfeited  all  rights  he  ever  had 
under  the  contract  seems  to  be  satisfactorily  answered  by 
the  deed  from  W.  S.  Warner  and  .wife  to  the  defendants, 
"dated  October  9,  1895,  put  in  evidence,  which,  as  to  Warner 
and  the  defendants  claiming  title  under  him,  was  clearly  a 
waiver  of  the  objection  of  lapse  of  time  in  the  performance 
of  the  contract.  The  testimony  of  Mrs.  Warner  was  that 
Holmes  paid  $15.05,  April  20,  1895,  as  interest  on  the  con- 
tract, and  which  Warner  received.  She  testified,  also,  that 
the  understanding  then  was  that  Holmes  should  pay,  as  soon 
as  possible,  the  principal, —  "there  was  no  time  given  him 
whatever;"  that  Warner  said  "he  must  pay  the  money  as 
soon  as  he  possibly  could;"  that  she  subsequently  wrote  to 
Holmes,  for  Warner,  to  the  effect  that  he  must  pay  the  prin- 
cipal, or  he  would  consider  the  contract  void,  and  this  was 
shortly  "before  the  defendant  Carver  came  to  buy  the  land. 
It  appears  by  this  testimony  and  the  deed  from  Warner  and 
wife,  under  and  through  which  the  defendants  claim,  that 
Warner  had  waived  any  forfeiture  that  could  be  claimed  by 
reason  of  delay  or  failure  to  make  prompt  payment,  and 
Holmes  was  still  being  indulged  hy  Warner  as  to  further  time. 
It  appears  that  Phillips  called  on  Warner  the  12th  of  Novem- 
ber, and  told  hira  that  he  had  bought  the  Holmes  contract. 
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and  asked  him  how  much  he  owed  him  oa  it.  Mr.  Warner 
said  he  had  nothing  more  to  do  with  it;  he  had  sold  it  to 
Carver,  It  appears  by  the  testimony  of  the  defendant  RoBt 
Carver  that  December  1,  1895,  Phillips  came  to  their  house 
to  see  about  the  land  that  Holmes  had  a  contract  on ;  that 
he  had  bought  the  contract;  that  he  said  there  was  some 
money  due,  and  he  would  send  the  money  in  two  or  three 
days;  that  she  next  saw  him  January  18, 1896,  when  he  said 
"  he  had  brought  us  up  some  money  to  pay  on  contract,  and 
Carver  told  him  he  was  altogether  too  late,  as  we  considered 
the  payment  past  due."  The  testimony  shows  some  further 
ineffectual  negotiations  on  the  part  of  the  plaintiff  to  induce 
the  defendants  to  take  the  money,  and  that  the  defendants 
said  they  were  under  no  obligation  to  take  any  money  on 
the  contract.  Howevef,  the  plaintiff  counted  out  to  them 
$117;  and,  upon  their  insisting  that  it  was  too  late,  he 
picked  up  the  money,  and  they  talked  about  a  compromise. 
There  was  evidence  tending  to  show  that  the  plaintiff,  Phil- 
lipSy  informed  the  defendant  Carver^  November  14, 1895,  that 
he  was  ready  to  pay  all  sums  due  on  the  contract,  and  that 
the  defendants  on  the  25th  of  November  gave  notice  to 
Holmes  that  they  had  purchased  from  Warner  the  premises 
in  question,  and  held  his  warranty  deed  therefor,  "subject 
to  contract  of  sale  therefor  to  you  dated  November  23, 1893," 
and  stating  the  time  within  which  the  several  payments  of 
principal  and  interest  were  to  fall  due,  and  demanding  that 
he  should  pay  said  sum  of  $100,  with  interest,  on  said  con- 
tract,, at  once,  or  they  would  declare  said  contract  utterly 
void,  and  all  payments  thereon  forfeited.  It  thus  appears 
that  at  this  date  the  defendants,  as  assignees  of  the  contract, 
were  insisting  on  its  validity  and  performance  on  the  part 
of  the  plaintiff.  Their  interest  in  the  land  was  taken  ex- 
pressly subject  to  the  provisions  of  the  written  contract  to 
Holmes,  which  had  been  transferred,  and  was  then  held  by 
the  plaintiff,  Phillljps;  and  these  provisions,  and  such  de- 
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mand  of  payment,  in  connection  with  other  facts  and  cir- 
cumstances in  evidence,  amounted  to  a  valid  and  sufficient 
waiver  by  both  Warner  and  the  defendants  of  the  default 
of  payment  of  princiy)al  and  interest  that  had  then  occurred. 
The  stipulation  in  the  contractthat  if  Holmes,  the  vendee, 
should  fail  to  make  any  of  the  payments  of  purchase  money 
at  the  time  and  in  the  manner  specified,  in  such  case  the 
agreement  should  be  henceforth  utterly  void,  and  all  pay- 
ments thereon  forfeited,  subject  to  be  revived  and  renewed 
by  the  act  of  the  vendor,  or  the  mutual  agreement  of  both 
parties,  had  the  effect  to  render  payment  of  the  purchase 
money  at  the  time  and  in  the  manner  specified  material 
to  the  contract.  But  whenever  time  is  made  essential, 
either  by  the  nature  of  the  subject  matter  and  object  of  the 
agreement,  or  by  express  stipulation,  or  by  a  subsequent  no- 
tice given  by  one  of  the  parties  to  the  other,  the  party  in 
whose  favor  this  quality  exists  (that  is,  the  one  who  is  en- 
titled to  insist  upon  a  punctual  performance  by  the  other, 
or  else  that  the  agreement  be  ended)  may  waive  his  right, 
and  the  benefit  of  any  objection  which  he  might  raise  to  a 
performance  after  the  prescribed  time,  either  expressly,  or 
by  his  conduct;  and  his  conduct  will  operate  as  a  waiver 
when  it  is  consistent  only  with  a  purpose  on  his  part  to  re- 
gard the  contract  as  still  subsisting,  and  not  ended  by  the 
other  party's  default.  Accordingly,  if  either  the  vendor  or 
the  vendee  has  improperly  and  unreasonably  delayed  in  com- 
plying with  the  terms  of  the  agreement  on  bis  side,  the  other 
party  may,  by  notice,  fix  upon  and  assign  a  reasonable  time 
for  completing  the  contract,  and  may  call  upon  the  default- 
ing party  to  do  the  acts  to  be  done  by  him,  or  any  particu- 
lar act,  within  this  period.  The  time  thus  allotted  then 
becomes  essential,  and,  if  the  party  in  default  fails  to  per- 
form before  it  has  elapsed,  the  court  will  not  aid  him  in 
enforcing  the  contract,  but  will  leave  him  to  his  legal  rem- 
edy.    The  notice  cannot  be  an  arbitrarj^  and  sudden  termi- 
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nation  of  the  transaction.  It  cannot  put  an  immediate  end 
to  a  pending  dispute  or  negotiation  as  to  the  title.  It  must 
allow  a  reasonable  length  of  time  for  the  other  party  to 
perform.  And,  if  it  fails  in  any  of  these  respects,  it  may  be 
disregarded,  and  will  produce  no  effect  upon  the  equitable, 
remedial  rights  of  the  party  to  whom  it  is  given.  The  nat- 
ure and  object  of  the  contract,  the  circumstances  of  the 
case,  and  the  previous  conduct  of  the  parties,  are  important, 
and,  indeed,  controlling,  elements  in  determining  the  reason- 
ableness of  the  notice.  The  notice,  also,  to  be  effectual  in 
making  the  time  allotted  an  essential  element  of  the  per- 
formance, must  be  express,  clear,  distinct,  and  unequivocal. 
After  time  has  been  thus  made  an  essential  element  of  the 
contract,  by  a  reasonable  notice  given  during  the  negotia- 
tion concerning  its  performance,  the  notice  and  its  effect 
may  be  waived  by  the  conduct  of  the  party  giving  it;  and 
if  the  time  is  once  allowed  to  pass,  and  the  parties  still  go 
on  negotiating  for  the  completion  of  the  purchase,  this  con- 
duct amounts  to  a  waiver,  and  time  is  then  no  longer  essen- 
tial.    Pomeroy,  Contracts,  §§  394-397. 

The  defendants  acquired  their  rights  in  the  premises  by 
the  deed  from  Warner  and  wife,  which  stated  that  it  waj 
made  subject  to  a  written  contract  for  the  sale  of  said  land 
to  Levi  Holmes  November  23,  1893,  with  which  contract 
parties  of  the  second  part  agreed  to  comply,  and  took  said 
deed  and  conveyance  with  full  notice  and  knowledge  that 
said  Holmes  and  the  plaintiff  were  the  owners  of  said  prem- 
ises, and  had  entered  into  possession  of  the  same.  It  further 
appears  that  the  sum  of  $15.05  was  paid  by  Holmes  on  ac- 
count of  said  contract,  and  received  by  Warner,  April  20, 
1895,  and  duly  indorsed  upon  the  said  land  contract,  with 
the  understanding  that  the  $50  principal  would  be  paid  at 
a  future  date,  with  seven  per  cent,  interest;  that  on  Novem- 
ber 23, 1895,  the  sum  of  $100,  principal,  and  $15.05,  interest, 
became  due,  which  amount  was  legally  tendered  to  said 
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Warner  and  to  said  defendants  as  aforesaid.  They  stood'ia 
the  place  of  Warner,  and  were  bound  and  aflfected  by  all 
equities  existing  against  him  in  respect  to  the  premises.  The 
provisions  of  the  written  contract  for  the  sale  of  the  land  to 
Holmes,  dated  November  23,  1893,  recited  and  referred  to 
in  said  deed  of  October  9, 1896,  amounted  to  a  legal  waiver 
by  Warner,  who  executed  the  deed,  and  by  the  defendants, 
who  accepted  it,  of  all  defaults  of  payment  of  principal  and 
interest  that  had  matured  and  were  then  past  due  on  the 
contract;  and  it  seems  but  just  that  their  demand  of  the 
payment  of  the  purchase  money  secured  by  said  contract 
should  have  the  like  effect.  These  acts  of  waiver  occurred 
prior  to  the  time  the  defendants  acquired  their  claim  of  title. 
It  does  not  appear  that  Warner,  or.  the  defendants  as  his  as- 
signees, did  anything  after  they  had  acquired  their  interest 
to  fix  the  time  of  payment,  or  make  it  material  or  essential 
to  the  contract.  It  seems,  therefore,  that  the  plaintiff  had 
not  forfeited  his  equitable  rights  in  the  premises  at  the  time 
he  tendered  to  the  defendants  payment  of  the  money  due 
on  the  contract  in  December,  1895,  and  demanded  of  the 
defendants  a  conveyance  of  the  premises. 

The  imperfect  and  anomalous  condition  of  the  pleadings, 
and  the  peculiar  character  of  the  issues  developed,  have  re- 
sulted from  the  irregular  course  of  pleading  to  which  the 
parties  have  resorted.  The  matters  set  up  in  the  complaint 
and  answer  are  clearly  material  and  important  to  a  deter- 
mination of  the  rights  of  the  parties  in  and  to  the  premises 
in  dispute.  They  are  in  part  of  a  legal,  and  in  part  of  an 
equitable,  nature;  and,  although  not  brought  before  the 
court  by  any  regular  or  permissible  course,  evidence  was  di- 
rected to,  and  proper  findings  have  been  made  on,  all  these 
subjects,  so  that  no  difficulty  existed,  in  view  of  the  findings 
of  the  trial  court,  of  stating  and  adjudging  the  sums  to  be 
allowed  or  adjudged  to  each  of  the  parties,  and  embracing 

them  in  a  final  judgment.    It  would  doubtless  have  beea 
Vol.  99  —  37 
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more  in  conformity  with  correct  practice  had  the  court,  on 
motion  before  trial,  required  the  pleadings  to  be  reformed 
so  as  to  have  produced  issues  more  in  accordance  with  cor- 
rect practice  in  actions  of  ejectment,  in  which  there  are 
legal  and  equitable  controversies  to  be  determined,  but  no 
attempt  in  that  direction  seems  to  have  been  made.  It  does 
not  now  appear  necessary  or  essential  to  the  ends  of  justice 
to  set  aside  these  findings,  and  put  the  parties  to  the  expense 
and  delay  of  another  trial,  in  order  to  vindicate  a  mere  mat- 
ter of  method  or  form  of  procedure  or  trial,  when  it  is  evi- 
dent that  the  parties  have  had  a  fair  investigation  and 
determination  of  the  matters  in  controversy.  The  court  had 
jurisdiction  of  the  parties,  and  authority  to  hear  and  deter- 
mine the  entire  controversy.  In  fact,  it  would  seem  that 
the  parties,  respectively,  have  waived  all  right  to  object  to 
the  method  of  procedure  adopted,  and  have  substantially 
consented  to  it. 

We  perceive  no  reason  why,  in  the  condition  of  the  issues 
at  the  time  of  the  trial,  evidence  might  not  have  been  prop- 
erly received  to  show  what  sum  remained  due  and  unpaid 
from  the  plaintiff  to  the  defendants  for  unpaid  purchase 
money,  and  interest  thereon,  or  what  sum  should  be  allowed 
to  them  for  improvements  made  on  the  premises  while  they 
held  and  occupied  the  same,  excluding  the  plain  tiflf  from  the 
possession  thereof,  or  what  sum  should  be  allowed  to  the 
plaintiff  by  way  of  damages  or  for  waste,  as  against  the  de- 
fendants. Evidence  has  been  directed  to,  and  proper  find- 
ings have  been  made  on,  these  and  all  subjects  of  contro- 
versy contained  in  the  record,  so  that  no  practical  diflBculty 
existed,  in  view  of  the  findings  of  the  trial  court,  of  stating 
and  adjudging  the  sum  which  should  be  allowed  or  adjudged 
to  each  of  the  parties,  and  embraced  in  the  final  judgment. 
The  situation  was  plain,  and,  we  must  assume,  well  under- 
stood by  both  parties,  when  the  defendants'  demurrer  ore 
tenus  was  overruled.    They  took  no  steps  to  extricate  the 
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case  from  the  situation  in  which  it  had  been  placed  by  their 
failure  to  pursue  the  course  of  practice  the  law  had  pro- 
vided, and  we  see  no  substantial  objection  to  the  result  ar- 
rived at. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed, with  costs. 


Bkatt,  Eespondent,  vs.  Swift  and  others,  Appellants. 

May  S  —  May  24, 1808.  jgLi^' 

,  99        579 
Damages  for  conspiracy:  Credibility  of  witnesses,  '110       *259 

99        579; 

1.  One  who  is  driven  out  of  business  by  a  conspiracy  in  restraint  of  114       'SOB' 

trade,  and  compelled  to  sell  his  property  for  less  than  its  value,  is  12* *2Z' 

entitled  to  recover,  as  damages  therefor,  such  sum  as  would  meas- 
ure his  loss  of  profits  and  also  loss  by  diminution  in  the  value  of 
his  property  by  reason  of  the  unlawful  acts  of  the  defendanta 

2.  To  instruct  a  jury  that  "if  a  witness  has  sworn  falsely  as  to  any 

material  matter  you  are  at  liberty  to  disregard  his  entire  testi- 
mony," is  erroneous,  if  not  qualified  by  such  a  clause  as  *'  unless 
such  testimony  was  corroborated  by  other  credible  evidence." 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  A.  J.  Yinje,  Circuit  Judge.     Reversed. 

The  plaintiff  was  a  retail  butcher  at  Superior,  Wisconsin, 
between  December  1,  1893,  and  April  15, 1895.  On  the  lat- 
ter date,  he  alleges  that  he  was  forced  by  the  restraint  of 
trade  and  the  interference  therewith,  caused  and  brought 
about  by  the  defendants,  to  sell  out  his  business  and  aban- 
don the  same,  and  engage  in  other  enterprises  to  make  a 
living;  that  he  had  made  net  profits  and  gains  in  his  busi- 
ness of  about  $4,000  a  year  over  and  above  all  expenses,  and 
could  have  continued  to  have  made  that  much  had  his  busi- 
ness not  been  overthrown  by  the  defendants  as  alleged ;  that 
they  entered  into  an  agreement,  contract,  and  conspiracy  to 
and  with  themselves,  and  with  others,  in  restraint  of  trade. 
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in  particular  the  retail  butcher  trade  in  the  city  of  Superior 
and  its  suburbs,  to  menace,  hinder,  and  control  the  plaint- 
iff in  his  said  business  of  a  retail  butcher,  and  drive  him  out 
of  his  means  of  livelihood,  and  lessen  his  profits,  and  ruin 
his  business,  which  combination  was  called  "  Retail  Butch- 
ers' Association,"  having  a  constitution  and  by-laws,  show- 
ing a  part,  but  not  all,  of  the  purposes  of  said  conspiracy 
and  combination ;  that  some  of  its  purposes  were  to  monop, 
olize  the  sale  of  butchers'  meats  in  Superior,  at  the  expense 
of  the  people,  and  to  control  that  trade,  and  manage  the 
same,  solely  in  their  own  interests  and  others  united  with 
them,  and  to  coerce  plaintiff  into  joining  said  combination, 
monopoly,  and  conspiracy  against  his  will,  and  to  drive  him 
out  of  business  in  case  he  refused  to  join,  and,  to  that  end,  they 
reported  to  all  the  defendants  that  he  (said  plaintiff)  would 
not  join  said  combination,  and  that  he  had  been  guilty  of  un- 
mercantile  conduct,  promoting  excessive  competition,  house- 
to-house  peddling,  selling  adulterated  goods,  etc.,  in  conse- 
<]uence  of  which  the  defendants,  the  packing  companies, 
refused  to  sell  the  plaintiff  meats  or  goods  of  any  kind  in 
which  they  were  dealing,  except  for  prices  far  above  those  at 
which  they  sold  and  were  selling  to  the  other  defendants 
and  other  members  of  said  Butchers'  Union,  and  refused  to 
sell  goods  to  plaintiff  except  for  sums  far  in  excess  of  the 
market  price  for  goods  he  wished  to  purchase,  and  the  retail 
butchers,  in  like  manner,  and  in  pursuance  of  said  scheme, 
refused  to  sell  to  plaintiff  goods  they  had  for  sale,  and  which 
he  wanted  to  buy,  except  for  prices  far  above  the  market 
prices,  and  in  excess  of  prices  charged  by  them  to  other  peo- 
ple; that,  in  consequence  of  said  conspiracy,  plaintiff  became 
unable  to  purchase  meats  and  other  goods  needed  in  his 
business,  and,  to  all  practical  intents  and  purposes,  all  whole- 
sale dealers  in  Superior  and  Duluth  were  in  the  conspiracy, 
and  his  business  was  ruined,  and  he  was  forced  to  sell  out, 
which  he  did  April  15,  1895;  that  they  sought  to  make  him 
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join  the  Batchers'  Union,  at  an  expense  of  $25  a  year,  or, 
in  the  alternative,  to  ruin  his  business;  and  said  boycott 
or  refusal  to  sell  was  still  maintained  by  the  defendants  as 
against  the  plaintiff,  and  he  was  prevented  from  engaging 
in  the  retail  butcher  business,  and  from  earning  a  living 
thereby  for  himself  and  family,  and  whereby  also  he  was 
compelled  to  make  a  forced  sale  of  his  building  at  the  place 
aforesaid,  and  of  his  stock  of  goods  and  ice  stored  for  use  in 
his  business,  and  lost  thereby  $600,  to  which  extent  he  was 
specially  damaged  by  the  defendants  by  said  conspiracy  and 
other  acts  in  pursuance  thereof;  and  the  defendants  inflicted 
general  damages  to  the  plaintiff  of  about  $1,300.  The  an- 
swer put  in  issue,  and  in  substance  denied,  all  the  allega- 
tions of  the  complaint. 

The  evidence  was  very  lengthy  and  elaborate,  and  a  large 
number  of  witnesses  were  examined,  their  testimony  extend- 
ing over  several  hundred  pages.  It  appeared  from  the  evi- 
dence that  the  plaintiff  sold  and  transferred  to  one  Charles 
Eastlund,  of  Superior,  his  place  of  business,  on  Thompson 
avenue,  horse  and  wagon,  harness,  ice,  meat  block,  safe,  and 
all  tools  in  said  building,  etc.,  April  15, 1895,  when  he  went 
out  of  the  butcher  business.  Eastlund  took  possession  of 
the  place  after  the  plaintiff  sold  out.  The  action  was  founded 
on  the  provisions  of  ch.  219,  Laws  of  1893.  The  plaintiff,  in 
order  to  prove  the  damages  that  he  alleged  he  had  sustained, 
offered  to,  and  did,  give  evidence  as  to  the  value  of  the 
horse,  butchers'  tools,  scales,  ice,  chopping  blocks,  imple- 
ments, and  various  other  articles,  at  the  time  he  sold  out 
his  said  business  to  Eastlund ;  but  the  testimony  was  ob- 
jected to  as  irrelevant,  immaterial,  and  incompetent,  and  as 
tending  to  establish  an  improper  measure  of  damages.  The 
objection  was  overruled,  and  the  defendants  excepted.  No 
evidence  was  produced  showing  the  value  of  said  several 
articles  or  pieces  of  property  when  the  said  plaintiff  pur- 
chased the  same,  or  what  he  paid  therefor  at  the  time  he 
commenced  his  business. 


582  SUPEEME  COtTET  OF  WISCONSIN.  [99 

Bratt  vs.  Swift  and  others. 

The  court  instructed  the  jury  that  "  the  essence  of  the 
charge  of  conspiracy  is  a  common  design,  by  two  or  more 
persons,  to  do  an  unlawful  act,  by  unlawful  means;"  that 
they  should  be  satisfied  of  the  existence  of  this  common  de- 
sign to  a  reasonable  certainty,  and  by  a  preponderance  of 
the  evidence,  j^nd,  before  they  should  find  any  defendant 
guilty  of  such  charge,  they  should  be  likewise  satisfied  that 
he  knew  of  such  common  design,  or  of  a  portion  thereof, 
and  that  he  aided  or  abetted  in  furthering  it,  or  expressly 
or  tacitly  acquiesced  therein;  that,  if  the  plaintiff  was  en- 
titled to  recover  against  any  or  all  of  the  defendants,  they 
should  award  him  such  sum  as  he  had  suffered  in  his  busi- 
ness or  property  by  reason  of  the  alleged  illegal  acts  of  the 
defendants,  and,  among  such  elements  of  damage,  they  might 
include  loss  to  his  busiuess,  if  any,  from  the  time  he  claims 
they  began  to  interfere  therewith  until  the  time  he  sold  out; 
and  if  they  found  from  the  evidence  that  he  was  forced  to 
sell  out,  and  was  obliged  to  sell  at  a  loss,  by  reason  of  the 
alleged  illegal  acts  of  the  defendants,  then  they  might  con- 
sider such  loss  as  a  part  of  his  damages;  but  that,  before 
they  could  award  him  damages,  they  must  be  satisfied  from 
all  the  evidence  that  such  damages  were  caused  by  reason 
of  the  alleged  illegal  acts  of  the  defendants,  or  some  of 
them, —  that  is,  that  such  damages  were  the  necessary,  di- 
rect, and  immediate  result  of  defendants'  acts, —  and  they 
would  award  him  such  sum,  if  any,  as  in  their  judgment  the 
evidence  warranted,  bearing  in  mind  that  it  was  t|^e  daly 
of  the  plaintiff  to  dispose  of  his  business  and  property,  if 
forced  by  defendants  to  sell  out,  at  market  values  thereof,  or 
at  a  better  price  if  obtainable;  that  the  burden  of  proof  was 
upon  the  plaintiff  to  satisfy  the  jury  to  a  reasonable  cer- 
tainty, and  by  a  preponderance  of  the  evidence,  of  the  truth 
of  the  allegations  contained  in  the  complaint, —  that  is,  the 
burden  of  proof  was  upon  the  plaintiff  to  prove  his  case  to 
a  reasonable  certainty,  and  by  a  preponderance  of  the  eri- 
dence;  that  if,  as  to  any  controverted  question  of  fact,  the 
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evidence  was  so  evenly  balanced  that  they  were  unable  to 
determine  upon  which  side  the  truth  lies,  then,  as  to  such 
controverted  fact,  they  would  find  against  the  party  upon 
whom  the  burden  of  proof  lies  to  establish  it. 

There  was  evidence  before  the  jury  tending  to  sustain  the 
issue  on  the  part  of  the  plaintiiF,  and  tending  to  show  that 
he  was  entitled  to  a  verdict. 

The  court  further  instructed  the  jurj'^:  "If  you  are  satis- 
fied from  the  evidence  that  any  witness  has  willfully  sworn 
falsely  to  any  matter  or  thing  material  to  the  issues  in  this 
case,  then  you  are  at  liberty  to  disregard  the  entire  testimony 
of  such  witness.  There  are  two  points  in  this  instruction  to 
which  I  call  your  special  attention,  namely  —  First,  that  such 
false  swearing  must  be  wilful  and  intentional,  and  not  the 
result  of  inadvertence,  forge tfulness,  or  misunderstanding; 
and,  second,  that  it  must  relate  to  some  matter  or  thing  ma- 
terial to  the  issuer  of  the  case,  and  not  to  something  which 
is  not  in  any  way  connected  with  or  material  to  such  issues." 
The  defendants  excepted  to  said  instruction. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff  for  $460. 
A  motion  was  made  to  set  aside  the  verdict  and  for  a  new 
trial,  which  was  denied.  Judgment  was  entered  upon  the 
verdict  in  favor  of  the  plaintiff,  and  against  the  defendants, 
from  which  the  defendants  appealed. 

For  the  appellants  there  was  a  brief  by  liosSf  Dwyer  & 
Jlaiiitchy  and  oral  argument  by  W.  D.  Dwyer, 

D.  E.  Roberts^  for  the  respondent,  argued,  among  other 
things,  that  the  defendants  were  liable  for  all  the  direct  in- 
jury to  the  plaintiff  resulting  from  their  acts,  though  it  could 
not  have  been  contemplated  as  a  probable  result  of  such  acts. 
Brown  v.  C,  M.  &  St,  P.  B,  Co.  54  Wis.  355.  They  Avere 
therefore  liable  for  the  plaintiff's  loss  of  profits  in  business 
for  two  months,  and  for  the  difference  between  the  price  he 
got  for  the  property  sold  and  its  real  value.  Chicago,  B.  <& 
Q.  R.  Co.  V.  Meicalf,  44  Xeb.  848.     The  charge  in  respect 
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to  wilful  false  swearing  was  correct.  Allen  v.  Murray^  87 
Wis.  46;  F.  Dohmen  Co.  v.  Niagara  F.  Ins.  Co.  96  id.  38; 
Omaha  <&  H.V.  li.  Co.  v.  Krayenhuhl^  48  Neb.  553 ;  Little 
V.  Superior  B.  T.  R.  Co.  88  Wis.  402 ;  Cahn  v.  Ladd^  94 
id.  134. 

PiNNEY,  J.  1.  The  admission  and  reception  of  the  evidence 
oflFered  by  the  plaintiff  as  bearing  upon  his  damages,  to  show 
the  value  of  the  several  articles  or  pieces  of  property  which 
he  sold  to  Eastlund,  and  the  prices  for  which  he  sold  them 
when  he  sold  out  his  business,  was  erroneous.  The  evidence 
in  the  form  offered  tended  to  establish  an  erroneous  rule  of 
damages,  and  one  for  which  the  defendants  could  not,  under 
the  circumstances  as  they  appeared,  be  held  liable.  The 
wrongful  acts  imputed  to  the  defendants  did  not  injure,  or 
destroy,  or  deprive  the  plaintiff  of  the  use  of,  his  property. 
The  most  that  can  be  said  is  that  the  acts  of  the  defendants 
rendered  the  use  of  it  less  valuable  in  the  particular  business 
in  and  for  which  it  had  been  purchased  or  procured.  There 
was  no  evidence  offered  or  given  to  show  that  the  personal 
property  in  the  shop  or  place  of  business  had  been  in  any 
way  injured,  or  had  depreciated  in  value,  by  or  on  account 
of  the  alleged  conspiracy.  •  The  plaintiff  was  not  entitled  to 
measure  his  damages  as  if  his  property  had  been  entirely  de- 
stroyed. He  was  entitled  to  recover,  as  damages,  such  sum 
as  would  measure  his  loss  of  profits  and  also  loss  by  diminu- 
tion in  the  value  of  his  propei  ty  by  reason  of  the  wrongful 
acts  of  the  defendants;  but  such  finding  was  required  to 
be  based  upon  legal  evidence,  and  not  upon  mere  conjecture 
or  guesswork. 

2.  The  instruction  to  the  jury  in  respect  to  the  credibility 
of  the  evidence  —  that,  if  they  were  satisfied  from  the  evi- 
dence "  that  any  witness  had  wilfully  sworn  falsely  as  to  any 
matter  material  to  the  issues  in  this  case,  then  you  are  at 
liberty  to  disregard  the  entire  testimony  of  such  witness" — 
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was  erroneous,  the  court  failing  to  add  to  it  the  qualifying 
clause,  "  unless  such  testimony  was  corroborated  by  other 
credible  evidence."  Mercer  v.  Wright^  3  Wis.  645 ;  Morley  v, 
Dunbar^  24  Wis.  185 ;  Allm  v.  Murray,  87  Wis.  46.  The 
rule  on  this  point,  as  stated  in  Morley  v.  Dunlar,  supray  has 
for  many  years  been  established,  and  is  an  absolute  rule  of 
evidence  in  this  state. 

For  the  reasons  stated,  the  judgment  of  the  circuit  court 
is  erroneous. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
Tersed^  and  the  cause  remanded  for  a  new  triaL 


Washburn  County,  Respondent,  vs.  Thompson  and  others^ 

imp..  Appellants. 

May  4 — May  £4*  iS98. 

I 

County  hoard, power  to  settle  doubtful  claims:  Bond,  consideration  for:[ 

Pleading  defense. 

The  county  of  Washburn,  having  a  judgment  against  its  treasurer 
and  his  bondsmen  for  money  lost  through  depositing  the  same  in 
an  insolvent  bank,  and  having  exhausted  aU  legal  remedies  to  col- 
lect the  same,  and  the  assets  of  the  bank  being  in  the  hands  of 
an  assignee  under  a  voluntary  assignment  for  the  benefit  of  cred- 
itors, and  the  treasurer  having  conveyed  to  the  county  his  clainv 
against  such  bank  for  the  public  money  deposited  therein  and 
lost  as  aforesaid,  which  claim  the  county  held  as  security  for  the 
payment  of  the  judgment,  the  county  board  took  the  bond  of  the 
bank,  with  sureties,  to  secure  the  payment  of  such  collateral  claim 
in  one  year,  and  as  consideration  therefor,  named  in  the  bond, 
gave  that  time  to  the  bank  in  which  to  pay  such  indebtedness. 
Held: 

(1)  That  all  legal  remedies  having  been  exhausted  to  collect  the 
judgment,  under  express  statutes  on  the  subject^  the  duty  ta 
make  further  efforts  to  collect  it  devolved  on  the  county  boards 
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and  to  that  end  such  board  possessed  express  authority  to  make 
such  contracts  and  do  such  acts  as  in  its  wisdom  were  necessary 
and  proper. 

(2)  That  the  power  of  the  county  board  under  the  statute  was 
sufficiently  broad  to  enable  it  to  apply  to  the  situation  the  rules 
of  business  conduct  by  which  a  prudent  person  is  ordinarily  gov- 
erned under  similar  circumstances  in  his  privat  j  affairs. 

(3)  That  the  doctrine  that  the  governing  body  of  a  corporation 
nas  no  power  to  discharge  a  debt  due  to  it  without  payment,  does 
not  apply  to  debts  of  questionable  validity  before  final  judgment, 
or  debts  against  insolvent  parties  after  judgment 

(4)  That  though  a  municipal  board  must  confine  its  operations 
to  the  powers  conferred  upon  it  by  law,  and  has  no  power  to 
squander  or  give  away  corporate  property  or  discharge  debts 
against  a  solvent  party,  it  may  settle  disputed  or  doubtful  claims 
as  an  incident  to  the  right  to  maintain  and  defend  actions,  as  well 
as  under  the  express  power  conferred  by  statute  to  make  such 
contracts  and  do  such  acts  as  are  deemed  necessary  and  proper 
to  the  exercise  of  the  powers  and  privileges  granted  to,  and  duties 
charged  upon,  counties. 

(5)  That  the  giving  of  time,  without  interest,  for  the  payment 
in  one  year  of  a  claim  of  doubtful  collectibility,  in  consideration 
of  a  bond  with  sureties,  for  payment  at  that  time,  is  sufficient 
consideration  to  support  such  bond. 

(6)  That  the  fact  that  members  of  the  county  board  who  voted 
in  favor  of  taking  the  bond  were  interested  in  giving  the  bank 
time  to  pay  its  indebtedness,  if  a  defense  to  an  action  on'the  bond, 
is  not  available  unless  pleaded  and  insisted  on  as  such. 

[Syllabus  by  Marshall,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Wash- 
burn county :  A.  J.  Yinje,  Circuit  Judge.     Affirmed, 

The  action  was  to  recover  of  the  defendant  Shell  Lake 
Savings  Bank,  as  principal,  and  the  other  defendants  as 
sureties,  §14,354.57  on  a  bond  given  by  such  bank  to  the 
plaintiff,  with  interest  thereon  from  the  3d  day  of  Febru- 
ary, 1896.  The  complaint,  in  addition  to  a  copy  of  the 
bond,  contained  appropriate  allegations  showing  perform- 
ance of  all  the  conditions  precedent  to  the  right  of  the 
-county  to  recover  thereon  if  the  bond  was  a  valid  obliga- 


"Wis.]  JANUAEY  TERM,  1898.  587 

Washburn  County  vs.  Thompson  and  others. 

tion.  The  principal  issues  raised  by  the  pleadings  were: 
{1)  "Was  fraud  perpetrated  on  the  sureties  by  the  officers  of 
the  county  in  obtaining  the  bond  ?  (2)  Is  the  bond  void  for 
want  of  authority  on  the  part  of  the  county  board  to  accept 
it  under  the  circumstances? 

The  recitals  in  the  bond  were  to  the  effect  that  $14,354.57 
were  theretofore  deposited  in  the  Shell  Lake  Savings  Bank 
by  L.  H.  "Wang,  county  treasurer  of  Washhxcm  county;  that 
such  money  was  received  as,  and  in  fact  was,  public  funds 
of  said  county;  that  while  such  money  was  so  on  deposit, 
the  bank  suspended  business  and  made  a  valid  assignment 
for  the  benefit  of  its  creditors;  that  said  moneys  are  wholly 
unpaid  and  owing  to  said  Washhum  county  and  its  treas- 
urer; that  the  circuit  court  of  said  county  has  duly  dis- 
charged said  assignee  and  his  sureties,  and  directed  a  recon- 
veyance of  the  property  held  by  him  as  such  assignee,  to' 
the  bank,  to  enable  it  to  resume  business;  that  a  reassign- 
ment has  been  made  accordingly  and  the  bank  has  resumed 
business,  and  through  its  proper  officers  requested  the 
count}'-  and  its  treasurer  to  agree  not  to  withdraw  said 
money  from  the  bank  till  February  3,  1S95.  Appropriate 
provisions  were  contained  in  the  bond,  binding  the  princi- 
pal and  sureties  to  pay  the  sum  mentioned  therein,  to  wit, 
§14,354.57,  in  case  the  bank  failed  to  pay  the  same  on  or 
before  the  3d  day  of  February,  1S95. 

The. issues  formed  by  the  complaint  and  answer  were  tried 
by  the  court,  and  such  trial  resulted  in  there  being  filed  find- 
ings of  fact  to  the  eflfect  that  the  bond  sued  on  was  taken  as 
a  renewal  of  a  former  bond  in  substantially  the  same  form, 
with  the  same  sureties,  given  on  the  3d  day  of  February, 
1894,  and  that  no  fraud  was  practiced  upon  the  sureties  in 
such  bonds,  by  the  officers  of  the  county,  to  induce  them  to 
become  parties  thereto.  The  circumstances  on  which  the 
question  of  whether  the  bond  sued  on  is  void  for  want  of 
power  on  the  part  of  the  county  board  to  make  the  arrange- 
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ment  it  did  with  the  Shell  Lake  Savings  Bank,  and  take  the 
bonds  mentioned,  as  part  of  such  arrangement,  as  found  are 
as  follows: 

On  the  first  Monday  of  January,  1893,  and  until  January 
5,  1894,  L.  H.  "Wang  was  the  county  treasurer  of  the  plaint- 
iff, and  A.  C.  Probert,  Joseph  Riley,  and  F.  C.  Bailey  were 
the  sureties  upon  his  official  bond.  June  7,  1893,  the  de- 
fendant bank,  of  which  A.  C.  Probert  was  the  president  and 
principal  owner,  made  a  valid  assignment  to  A.  H.  Earle  for 
the  benefit  of  its  creditors.  At  the  time  of  such  assignment 
there  was  to  the  credit  of  said  county  treasurer,  in  said  bank, 
$14,178.38  as  state  fund,  representing  moneys  paid  by  the 
several  town  treasurers  to  the  county  as  their  respective  por- 
tions of  the  state  tax  for  the  year  1893 ;  and  there  was  also 
to  the  treasurer's  credit  some  $1,200  of  other  moneys.  Such 
proceedings  were  had  after  such  assignment  that  January 
16,  1894,  judgment  was  duly  rendered  in  the  circuit  court 
for  Washburn  county  against  its  treasurer  and  his  bondsmen 
for  the  moneys  due  from  the  bank  to  the  treasurer  as  afore- 
said, with  costs  and  penalties,  aggregating  $18,807.58.  Tran- 
scripts of  such  judgment  were  duly  docketed  and  executions 
issued  thereon  and  duly  returned  wholly  unsatisfied,  no  prop- 
erty being  found  out  of  which  to  satisfy  the  same  or  any 
part  thereof.  January  5,  1894,  "Wang  resigned  as  county 
treasurer,  and  turned  over  to  the  county  his  claim  against 
the  bank  for  the  aforesaid  public  money  deposited  therein, 
and  he  was  thereupon  re-elected  county  treasurer  by  the 
county  board,  but  said  bank  indebtedness  thereafter  re- 
mained wholly  under  the  control  of  the  board  as  county 
property.  February  3,  1894,  Probert  requested  the  county 
board  of  said  county  to  extend  the  time  of  payment  of  said 
bank  indebtedness,  and  to  consent  to  a  reassignment  of  the 
bank  assets,  and  release  him  from  the  aforesaid  judgment,  so 
that  the  bank  might  resume  business,  on  condition,  among 
other  things,  of  a  bond  in  the  sum  of  $14,354.57,  signed  by 
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the  bank  as  principal,  with  C.  C.  Thompson^  F,  J.  Median^ 
P,  </.  Pederson^  George  W,  Harrison^  P,  D.  Pike^  and  M.  M. 
Hageriy  as  sureties,  being  given  to  the  county  to  secure  pay- 
ment to  it  of  said  sum  of  money  on  or  before  February  3, 
1895,  the  bond  to  be  void  if  the  bank  failed  to  resume  busi- 
ness, and  in  that  event  the  judgment  against  Wang  and  his 
bondsmen,  rendered  as  aforesaid,  to  remain  in  full  force  and 
effect. 

The  request  was  presented  in  the  form  of  a  proposition, 
which  was  accepted  by  resolution  of  the  county  board  duly 
adopted,  and  thereafter  a  bond  proposed  as  aforesaid,  to 
secure  payment  to  the  county  of  $14,354.57,  signed  by  the 
Shell  Lake  Savings  Bank  through  Probert,  its  president,  and 
the  other  defendants  named  herein  as  sureties,  was  delivered 
to  the  board  and  duly  accepted  bj''  it.  Thereafter,  consent 
having  been  given  by  all  the  creditors  of  the  bank  with  the 
exception  of  the  holders  of  a  few  small  claims,  the  circuit 
court  duly  directed  a  reassignment  to  the  bank  of  the  prop- 
erty held  by  the  assignee  thereof,  which  was  accordingly  done, 
such  property  consisting  of  $8,000  in  money  and  $78,515.17 
of  other  assets.  The  claims  against  the  bank  at  that  time 
aggregated  $68,706.06.  February  3,  1895,  after  such  reas- 
signment, the  bank  resumed,  and  thereafter  continued  in 
business  till  the  fall  of  1895,  when  it  suspended,  being  hope- 
lessly insolvent.  February  3,  1895,  Probert,  on  behalf  of 
the  principal  and  sureties  in  the  aforesaid  bond,  applied  to 
the  county  board  for  an  extension  of  the  time  of  payment 
of  the  sum  secured  thereby  till  the  3d  day  of  February,  1896, 
and  such  application  was  duly  granted  by  a  resolution  of 
the  county  board  duly  adopted,  in  consideration  of  a  renewal 
of  the  bond  by  the  principal  with  the  same  sureties.  The 
bond  was  renewed  accordingly,  the  renewal  bond  being  the 
one  sued  on  in  this  case.  The  amount  due  on  such  bond  is 
$14,354.57  with  interest,  amounting  in  all  to  $14,773.36,  for 
which  the  plaintiff  is  entitled  to  judgment,  with  costs. 
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Judgment  was  entered  acc5rdingly,  from  which  all  of  the 
defendants  except  the  bank  appealed  on  exceptions  duly 
filed. 

For  the  appellants  there  was  a  brief  by  Zamareux,  Shea 
i&  Wrifiht^  attorneys,  and  Tomkins  cfe  Merrill  and  Spooner^ 
Sanborn  cfe  Spoomr^  of  counsel,  and  a  separate  brief  signed 
by  Willimn  F,  Vilas^  of  counsel,  and  oral  argument  by  A.  L. 
Sanborn  and  Mr.  Vilas.  They  argued,  inter  alia,  that  the 
deposit  of  the  county  moneys  in  the  bank  did  not  change  the 
title  thereto,  but  they  still  belonged  to  the  county,  and  the 
bank,  and  subsequently  its  assignee,  held  them  as  trustees  for 
the  county.  State  v.  McFetridge,  84  Wis.  473.  The  lien  of  the 
county  thereon  was,  under  sec.  3245,  R.  S.  1878,  prior  to  that 
of  other  creditors.  The  transaction  in  which  the  bond  in 
suit  was  taken  amounted  to  a  loan  of  the  moneys  to  the 
bank  for  a  definite  period,  which  the  county  board  had  no 
power  to  make.  The  powers  of  that  board  are  limited. 
Frederick  v.Dotiglas  Co.  96  Wis.  411;  Board  of  Supervisors 
of  Oconto  Co.  V.  Hall,  42  id.  59,  47  id.  208;  Butternut 'c. 
0' Motley,  50  id.  329;  Butler  v.  Milwaukee,  15  id.  497;  State 
V.  Buttles^  Fx^r,  3  Ohio  St.  309;  Nashville  v.  Sutherland  cfc 
Co.  92  Tenn.  335;  Thomas  v.  Richmond,  12  Wall.  349.  The 
loan  was  the  only  consideration  of  the  bond,  and  that  being 
ultra  vires  and  void,  the  bond  cannot  be  enforced.  Copper 
Mineri  Co.  v.  Fox,  16  Q.  B.  229;  Mecorney  v.  Stanley,  8 
Gush.  85,  87;  Shadbourne  v.  Daly,  76  Cal.  355,  359;  Bixler 
V.  Beam,  3  Pa.  (P.  &  W.),  282;  Rix  v.  Adams,  9  \t.  233; 
Jones  V.  Ashburnham,  4  East,  445;  Nelson  v.  Serle,  4  Mees. 
&  W.  795;  Wade  v.  Simeon,  15  L.  J.  0.  P.  (NT.  S.),  114. 

L.  H.  Mead,  district  attorney,  and  R.  M.  Bashford,  for 
the  respondent. 

Marshall,  J.  This  appeal  turns  on  the  question  of  whether 
the  bond  sued  on  is  a  valid  obligation,  and  that  is  subdivided 
into  whether  the  county  board  had  power,  under  the  circum- 
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stances,  to  take  the  first  bond,  and  whether  there  was  suffi- 
cient consideration  for  it  to  bind  the  obligors.  In  considering 
the  subject,  if  the  antecedent  propositions,  taken  as  the 
groundwork  for  discussion  and  reasoning,  are  wrong,  how- 
ever logically  and  clearly  the  ultimate  conclusion  be  reached,, 
the  fault  existing  at  the  start  will  necessarily  be  retained  at 
the  finish,  and  such  result  be  of  no  value  as  an  aid  to  a  proper 
solution  of  the  important  legal  question  before  us.  If  we 
could  safely  say  the  situation  of  the  parties  concerned  in  the 
transaction  and  the  circumstances  characterizing  the  final 
consummation  of  the  agreement,  of  which  the  bond  was  an 
essential  part,  were  as  assumed  by  the  distinguished  counsel 
who  very  ably  presented  appellants'  side  of  the  case  in  this 
court,  their  conclusions  would  seem  to  be  sound  and  based 
on  quite  familiar  legal  principles.  But  can  We  so  say  ?  There 
is  the  question  that  confronts  us  at  the  outset. 

Appellants'  counsel  assume  that  when  the  first  bond  was 
taken  there  were  $14,354.57  of  public  money,  either  in  the 
Shell  Lake  Savings  Bank  or  the  hands  of  its  assignee,  which 
belonged  to  the  county  in  its  own  right  or  as  trustee  for  the 
state,  and  that  the  county  board  loaned  that  money  to  the 
bank  for  one  year  in  consideration  of  the  bond  to  secure 
its  ultimate  payment.  "  That  was  the  sole  consideration  for 
the  bond,"  say  counsel;  and  they  again  say,  "The  pivotal 
question  is.  Do  county  boards  possess  lawful  power  under 
our  laws  to  agree  that  moneys  received  by  the  county  treas- 
urer for  taxes  shall  be  loaned  for  use  by  a  bank  or  other 
private  person,  for  a  year  or  such  time  as  they  shall  please  to 
grant? "  When  we  view  such  assumed  situation  in  the  light 
of  the  undisputed  facts  of  the  case,  as  we  understand  them, 
the  force  of  what  we  have  already  said,  to  the  effect  that 
right  conclusions  cannot  be  logically  and  safely  reached  un- 
less we  start  with  correct  premises,  is  quite  apparent. 

At  the  time  of  the  agreement  to  take  the  first  bond,  the 
county  had  a  judgment  against  its  treasurer  and  his  bonds- 
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men,  including  $14,178.35  paid  by  the  several  town  treasur- 
ers as  their  proportion  of  the  state  taxes  for  the  year  1893, 
and  not  yet  turned  over  to  the  state  treasurer,  and  $1,241.61 
of  other  county  funds,  all  of  which  the  county  treasurer  had 
lost  through  depositing  the  same  in  the  Shell  Lake  Savings 
Bank.  That  judgment  y^^%  jprima  facie  uncollectible,  all 
legal  remedies  to  that  end  having  been  exhausted  without 
realizing  anything  on  it.  The  claim  of  the  treasurer  against 
the  insolvent  bank  and  its  assignee,  representing  such  moneys, 
had  been  transferred  to  the  county  and  was  county  prop- 
-erty,  applicable  when  and  as  fast  as  collected,  in  discharge 
of  the  liability  of  the  treasurer  and  his  bondsmen  on  such 
judgment,  "there  was  no  money  in  the  hands  of  the  as- 
signee of  the  bank  out  of  which  to  pay  any  considerable  part 
of  such  claim.  The  county  was  a  mercvgeneral  creditor  of 
the  bank,  having  the  right  to  participate  in  the  distribution 
of  the  monev  realized  out  of  its  assets  with  other  creditors, 
all  representing  debts  of  nearly  $70,000.  The  amount  real- 
ized by  the  assignee,  after  more  than  six  months'  handling 
of  the  matter,  was  but  a  little  over  ten  per  cent,  of  such  in- 
debtedness; hence  the  real  value  of  the  county  claim  against 
the  bank  was  exceedingly  uncertain.  To  summarize:  The 
county  owned  a  judgment  against  its  treasurer  and  his  bonds- 
men, each  and  all  of  whom  were  insolvent,  and,  as  collateral 
thereto,  a  claim  against  an  insolvent  bank,  no  part  of  which 
was  immediately  collectible,  and  the  ultimate  value  of  which, 
and  the  time  when  such  value  would  be  realized  by  the 
county,  was  exceedingly  uncertain.  Under  such  circum- 
stances, was  it  competent  for  the  county  board  to  release 
one  of  the  bondsmen,  the  president  of  the  insolvent  bank, 
and  consent  to  a  reassignment  to  the  bank,  so  it  could  re- 
sume business  with  some  prospect  of  ultimately  paying  its 
indebtedness,  suspend  further  proceedings  to  collect  such 
judgment,  and  extend  the  time  for  the  bank  to  pay  the  claim 
on  condition  of  its  giving  a  bond  with  suflBcient  sureties  to 
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make  reasonably  certain  the  payment  thereof  at  the  end  of 
the  extension  period?  The  county  did  not  have  $14,175.35, 
or  any  other  sum  of  money,  which  its  board  undertook  to 
loan  to  private  parties,  as  counsel  assume,  so  the  observation 
that  such  board  had  no  control  over  public  money  except  to 
apply  it  according  to  law,  though  true,  does  not  apply  to  the 
case  before  us.  There  was  no  such  money  to  deal  with.  It 
had  been  lost  through  the  deposit  of  it  in  an  insolvent  bank, 
and  there  was  in  its  place  a  mere  claim  of  doubtful  value 
against  such  bank  and  an  insolvent  county  treasurer  and  his 
insolvent  bondsmen.  How  to  recover  the  lost  county  funds 
was  the  problem  that  confronted  the  county  board  and  which 
they  dealt  with  in  taking  the  bond.  They  did  not  resort  to 
the  bond  as  a  means  of  lending  money  to  private  persons, 
but  as  a  means  of  solving  the  problem  stated,  of  recovering 
public  money  that  had  been  lost.  A  discussion  by  counsel 
of  the  question  whether  the  county  board  had,  under  such 
circumstances,  power  to  take  the  bond,  would  have  been  ap- 
propriate and  helpful,  but  candor  compels  us  to  say  Ihat  we 
have  not  received  much  light  on  the  subject  from  their  briefs 
filed  in  the  case. 

True,  if  the  county  board  possessed  authority  to  take  the 
bond,  it  must  be  found  in  an  express  statutory  power,  or 
some  power  necessarily  incident  to  such  an  express  power, 
and  there  ought  to  be  no  serious  difficulty  in  pointing  out 
its  source  in  such  an  important  matter.  We  will  examine 
that  question. 

Sec.  650,  R.  S.  1878,  provides  that  a  county  may  sue  and 
be  sued,  and  make  such  contracts  and  do  such  acts  as  shall 
be  deemed  necessary  and  proper  to  the  exercise  of  the  pow- 
ers and  privileges  granted  to,  and  the  duties  charged  upon,  it. 
Sec.  652,  R.  S.  1878,  provides  that  the  powers  granted  to  a 
county  shall  be  exercised  by  its  county  board.  So  whatever 
powers  are  incident  to  the  right  to  sue  and  be  sued,  and  the 

power  to  make  whatever  contracts  and  do  whatever  acts  shall 
Vol.  99  —  a8 
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be  deemed  necessary  and  proper  to  the  exercise  of  the  pow- 
ers and  privileges,  and  the  duties  charged  upon  a  county,  are 
exercisable  by  its  county  board.  It  would  seem  to  rest  in 
souqd  reason  and  common  sense,  without  judicial  authority 
to  support  it,  that  the  right  to  sue  and  be  sued,  in  the  con- 
duct of  corporate  business,  must  necessarily  carry  with  it  the 
right  to  compromise  and  settle  disputed  or  doubtful  claims. 
Beach,  in  his  work  on  Public  Corporations  (at  g§  G38,  639), 
speaking  on  this  subject,  says,  in  substance:  The  law  is  well 
settled  that  public  corporations  have  power  to  effect  the 
compromise  of  claims  in  favor  of  or  against  them,  and  that 
such  power  is  a  necessary  incident  of  the  right  to  sue  and  be 
sued;  that  such  power  of  compromise  exists  whether  the 
corporation  is  a  party  plaintiff  or  defendant,  and  may  be 
exercised  at  any  time  before  the  validity  of  the  claim  is  fixed 
by  final  judgment,  and  afterwards  in  case  of  the  insolvency 
of  the  debtor.  To  the  same  effect  is  Dillon,  Mun.  Corp.  §  477, 
and  numerous  cases  in  courts  of  the  highest  respectability 
cited  by  both  text  writers.  In  Agneio  v.  Brall^  124:  111.  312, 
the  doctrine  that  the  governing  body  of  a  corporation  has 
no  power  to  discharge  a  debt  due  to  the  corporation  with- 
out payment,  is  expressly  limited  to  cases  where  the  debt  is 
against  parties  who  are  solvent.  The  court  said,  in  effect, 
that  while  it  is  a  plain  proposition  that  the  municipal  board 
must  confine  its  operations  to  the  powers  conferred  by  law, 
and  that  it  has  no  power  to  squander  or  give  away  corporate 
property,  or  discharge  a  debt  against  a  solvent  and  respon- 
sible party,  it  may  settle  disputed  or  doubtful  claims,  and 
that  follows  as  an  incident  to  the  right  to  maintain  and  de- 
fend actions. 

The  following  from  the  opinion  of  Adams,  C.  J.,  in  ColVma 
^.  TFc/cA,  68  Iowa,  72,  is  along  the  same  line  as  the  foregoing, 
and  appears  to  touch  this  case  unfavorably  to  appellants  at 
every  point:  "It  is  true  that  where  a  claim  has  been  re- 
duced to  judgment,  all  questions  pertaining  to  the  rightful- 
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ness  of  the  claim  have  been  adjudicated;  but  questions  may 
arise  subsequent  to  the  rendition  of  judgment,  and  where 
they  are  of  such  a  character  as  to  render  a  compromise 
expedient,  it  is  manifest  that  the  board  ought  to  have  the 
power  to  make  it.  Suppose,  for  instance,  that  the  financial 
condition  of  the  judgment  debtor  is  such  that  the  board  is 
unable  to  discover  any  way.  of  collecting  any  part  of  the 
judgment;  the  board  should  have  the  power  to  accept  a  part 
in  satisfaction  of  the  whole  of  its  judgment,  if  thereby  the 
best  interests  of  the  county  would  be  promoted.  The  rules 
of  business  conduct,  by  which  a  prudent  person  is  governed, 
are  applicable  to  a  county  in  the  management  of  its  affairs 
under  similar  circumstances."  Certainly,  if  it  be  true  that 
where  a  county  has  a  claim  against  an  insolvent  public  officer 
and  his  insolvent  bondsmen,  its  governing  board,  charged 
with  the  duty  of  caring  for  its  property  and  conducting  its 
business  affairs,  in  such  cases  is  powerless  to  use  the  methods 
which  ordinary  prudence  would  dictate  in  the  management 
of  such  business  by  a  private  person,  then  our  system  of 
county  government  is  indeed  most  woefully  weak  in  a  ma- 
terial particular.  We  are  unable  to  hold  that  such  weakness 
exists.  To  our  minds,  the  statutes  referred  to,  and  others 
hereafter  cited,  confer  express  power  on  the  board  to  meet 
such  situations.  In  Butternut  v.  O^Malley^  50  Wis.  329,  con- 
fidently cited  by  counsel,  a  far  different  question  was  pre- 
sented. The  facts  in  that  case  were  that  a  town  board 
attempted  to  rebate  a  judgment  affirmed  by  the  court  of  last 
resort  against  persons  whose  solvency  was  not  questioned. 
The  court  distinctly  indicated  in  the  opinion  that  the  case 
was  not  governed  by  authorities  to  the  effect  that  a  corpo- 
ration may  compromise  and  settle  disputed  or  doubtful 
claims. 

Under  sec.  984,  E.  S.  18Y8,  it  was  the  duty  of  the  chair- 
man of  the  county  board  to  prosecute  the  claim  against  the 
treasurer  and  his  bondsmen  to  judgment,  and  to  see  that  all 
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legal  remedies  for  its  collection  were  exhausted.  But  be- 
yond that  the  power  to  farther  proceed  to  collect  the  claim 
rested  wholly  with  the  county  board  if  any  power  in  that 
regard  existed  at  all.  No  special  provision  of  law  exists 
lodging  the  duty  anywhere  else.  Obviously,  the  county 
was  not  bound  to  lose  its  claim  because  the  sheriff  failed 
to  collect  the  judgment  on  the  executions.  Now,  sec.  669, 
subd.  6,  comes  in  at  this  point  and  provides  that  the  county 
board  shall  represent  the  county  and  have  the  care  of  the 
county  property  and  the  management  of  the  business  and 
concerns  of  the  county  in  all  cases  where  no  other  provisions 
exist.  It  follows  necessarily  that,  after  failure  to  collect 
the  judgment  on  execution,  the  duty  devolved  on  the  board, 
under  subd.  6  referred  to,  to  represent  the  county  and  con- 
duct its  business  in  regard  to  such  further  efforts  to  collect 
the  claim  as  in  the  judgment  of  the  board  were  proper;  and 
that  under  sees.  650,  652  the  board  was  clothed  with  broad 
discretionary  power  to  make  such  contracts  and  do  such  acts 
as  in  its  wisdom  were  necessary  and  proper  to  the  end  that 
the  county  might  finally  recover  the  debt  due  to  it. 

So  we  reason  easily  up  to  the  conclusion  that  the  county 
board  possessed  express  authority  to  take  the  bond  of  the 
Shell  Lake  Savings  Bank,  with  appellants  as  sureties  thereto, 
if  done  in  good  faith  and  deemed  necessary  by  the  board  in 
the  performance  of  its  duties  to  collect  the  debt  due  from 
its  treasurer  and  his  bondsmen  by  realizing  on  the  collat- 
eral claim  against  the  bank.  On  the  question  of  whether  the 
board  acted  in  good  faith  there  can  be  no  reasonable  con- 
troversy, as  that  was  in  effect  found  by  the  court  and  was 
not  excepted  to.  Not  only  good  faith,  but  good  business 
judgment,  w^as  exhibited  by  the  board,  if  we  are  to  test  their 
conduct  by  the  standard  of  ordinary  prudence  and  business 
sagacity  in  the  affairs  of  life. 

But  it  is  said  there  was  no  consideration  for  the  bond; 
that  the  recitals  show  that  the  only  consideration  was  a  loan 
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of  public  funds  to  the  bank, —  an  illegal  proceeding  render- 
ing the  whole  transaction  void.  In  the  light  of  the  circum- 
stances under  which  the  bond  was  taken,  it  is  considered 
that  its  language  will  not  adroit  of  the  interpretation  given 
by  appellants'  counsel.  The  recitals  show  that  there  existed 
a  debt  due  from  the  bank  to  the  county;  that  the  bank  was 
insolvent;  that  its  business  was  in  process  of  settlement  in 
assignment  proceedings  for  the  benefit  of  creditors;  that 
the  bond  was  given  to  secure  consent  of  the  county  to  a  re- 
assignment that  the  bank  might  resume  business  and  ulti- 
mately pay  its  debts,  and  one  year's  time  was  given  the 
bank  for  that  purpose.  True,  the  language  of  the  bond  is, 
"The  money  shall  not  be  withdrawn  from  said  bank  until 
one  year,"  but  that,  taken  in  connection  with  the  recitals, 
shows  merely  a  condition  that  the  bank  was  to  have  one 
year's  time  to  pay  its  debt.  In  our  judgment  such  condi- 
tion does  not  indicate,  and  should  not  be  taken  to  mean, 
that  the  money  belonging  to  the  county  was  then  in  the 
bank  or  the  hands  of  its  assignee. 

When  we  consider  that  the  county  was  the  owner  of  the 
claim  against  the  bank  as  a  mere  collateral  to  the  payment 
of  the  debt  of  its  insolvent  treasurer  and  his  bondsmen, 
against  whom  all  legal  remedies  had  been  exhausted,  and 
that  the  bond  was  a  means  of  securing  the  certain  collection 
of  such  collateral  claim,  instead  of  a  loan  of  money  by  the 
county  to  the  bank,  the  arguments  of  counsel,  made  with 
such  learning  and  ability  on  the  latter  theory,  lose  all  their 
force.  They  do  not  touch  the  real  situation,  and  we  may  safely 
say  that  upon  the  correct  theory  of  such  situation,  that  is, 
that  the  bond  was  given  to  secure  the  payment  of  a  debt  of 
doubtful  collectibility  upon  the  consideration  that  the  debtor 
would  be  permitted  to  handle  its  property  for  the  purpose 
of  paying  such  debt  instead  of  having  that  done  by  an  as- 
signee and  should  have  one  year  without  interest  to  make 
such  payment,  there  can  be  no  question  as  to  the  sufficiency 
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of  the  consideration  to  uphold  the  obligation,  or  as  to  the 
power  of  the  connty  board  to  take  it. 

There  is  a  further  point  made  that  several  members  of  the 
county  board  were  interested  as  creditors  of  the  bank  in 
having  it  resume  business;  that,  counting  out  such  inter- 
ested members,  a  sufficient  number  did  not  participate  in 
the  proceedings  and  consent  to  the  arrangement  whereby 
the  bond  was  taken,  to  make  the  action  of  the  county  board 
legal.  Whether  the  appellants,  on  the  facts,  in  any  event 
could  raise  that  question  may  well  be  doubted,  but  it  is  suf- 
ficient for  this  qase  to  say  that  no  defense  on  that  ground 
was  pleaded,  or  facts  found  by  the  trial  court  covering  that 
situation,  or  exceptions  taken  to  raise  the  question  in  this 
court. 

The  foregoing  leaves  nothing  further  that  need  be  said. 
If  the  first  bond  was  a  valid  obligation,  and  we  hold  that  it 
was,  the  cancellation  of  it,  and  giving  an  additional  term  of 
one  year  to  pay  the  debt  of  the  bank,  was  ample  considera- 
tion for  the  second  bond,  the  one  in  suit. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Ellis,  Appellant,  vs.  Allen  and  others,  Eespondents. 

May  Ji, — May  2J^  1898, 

(1)  Undertaking  on  appeal:  Waiver  of  irregularity,  (2-5)  Foredomrt 
of  mortgages:  Fraud:  Attorney  and  client:  Appeal:  Objection  to 
jurisdiction:  Costs, 

1.  The  consent  of  the  respondent  that  an  undertaking  on  appeal,  which 

on  exception  by  him  has  been  held  insufficient,  may  be  signed  bj 
a  new  surety,  and  when  so  signed  be  deemed  satisfactory,  is  » 
waiver  of  any  irregularity  in  that  mode  of  procedure. 

2.  A  mortgagee's  attorney,  having  obtained  a  judgment  of  foreclosure, 

had  his  own  brother  appointed  referee  to  make  the  sale,  and 
caused  the  land  to  be  bid  off  in  the  name  of  his  own  sister,  the 
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plaintiff  in  this  action,  and  the  mortgagee,  as  joint  purchasers,  by 
that  means  attempting  to  secure  for  himself  a  half  interest  in 
property  worth  $1,700  on  account  of  his  claim  for  services  amount- 
ing to  less  than  $200.  The  sister  had  no  interest  in  the  mortgage 
and  paid  no  money- on  the  sale,  but  she  claimed  that  the  attorney 
had  assigned  his  claim  to  her  in  payment  for  housekeeping,  and  it 
appeared  that  before  the  sale  the  attorney  had  sold  the  same  claim 
to  a  third  party,  who,  after  the  foreclosure  sale,  purchased  the  prop- 
erty from  the  mortgagee.  In  an  action  by  the  sister  for  partition, 
heldf  that  the  transaction  was  fraudulent. 

8.  An  attorney,  on  foreclosing  a  mortgage,  even  if  entitled  to  a  lien 
for  his  services,  is  not  thereby  entitled  to  bid  off  the  property  at 
the  sale  in  the  name  of  another  to  preserve  such  lien;  nor,  even 
though  the  mortgagee  may  have  consented  that  it  be  bid  off  in 
their  joint  names,  which  would  give  them  interests  in  proportion 
to  the  amount  invested  by  them  respectively,  is  he  authorized  to 
substitute  his  sister  in  place  of  himself,  so  that  she  could  claim  a 
half  interest 

4.  A  plaintiff  who  has  brought  a  suit  in  equity  cannot,  on  appeal  by 
her,  raise  the  objection  that  the  defendants'  answer  contests  her 
title,  and  the  action  should  have  been  at  law. 

-6.  In  the  taxation  of  costs,  witness'  fees  supported  by  the  usual  aflS- 
davit  of  disbursements  may  properly  be  taxed,  notwithstanding 
an  affidavit  by  a  stranger  to  the  effect  that  he  is  informed  and  be- 
lieves that  no  fees  were  paid  to  a  certain  witness  named  in  the 
bill  of  costs,  and  that  he  was  not  subpoenaed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Barron 
county:  A.  J.  Yinje,  Circuit  Judge.     Affirmed. 

On  March  4,  1898,  the  respondent  moved  to  dismiss  the 
appeal. 

James  Wiclcham,  for  the  motion. 

C.  F,  Lamhy  contra. 

The  following  opinion  was  filed  March  22,  1898: 

Per  Cukiam.  After  the  undertaking  in  this  case  had  been 
served,  defendants  dulj^  excepted  to  the  sufficiency  of  the 
sureties.  Notice  was  given  that  the  sureties  would  justify 
before  a  commissioner.  Both  parties  appeared,  and  upon 
the  examination  it  was  found  that  one  of  the  sureties  was 
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insufficient.  Thereupon  plaintiff  duly  presented  another 
surety,  who  was  duly  examined  by  defendants'  counsel  and 
found  sufficient.  He  then  signed  the  original  undertakings 
Avith  the  consent  of  all  concerned,  and  defendants'  counsel 
expressed  himself  as  satisfied  therewith.  The  undertaking 
so  signed  was  sent  up  to  this  court.  Defendants  now  move 
to  dismiss  the  appeal  on  the  ground  that  no  proper  under- 
taking has  been  served. 

The  motion  must  be  denied.  Consent  that  the  new  surety 
might  sign  the  old  undertaking  is  a  waiver  of  any  irregu- 
larity in  the  mode  of  procedure.  Motion  to  dismiss  the  ap- 
peal is  denied,  with  $10  costs. 

The  facts  were  as  follows: 

Prior  to  April,  1892,  one  Whigam  was  the  owner  of  a 
mortgage  on  W.  i  of  S.  W.  i,  section  23,  and  E.  ^  of  S.  E.  J, 
section  22,  township  32,  range  11  W.,  executed  to  him  by 
Ole  P.  Engen  and  wife,  for  the  sura  of  $1,000.  Whigam 
employed  J.  F.  Ellis  as  his  attorney  to  foreclose  said  mort- 
gage; and  on  April  10, 1892,  a  judgment  of  foreclosure  was 
entered  for  $1,271,  principal  and  interest,  and  $160.12,  solicit- 
or's fees  and  costs.  W.  H.  Ellis,  a  brother  of  J.  F.  Ellis, 
was  named  as  referee  in  the  judgment  to  make  sale  of  the 
mortgaged  premises;  and  on  August  31,  1894,  he  made  a 
sale  of  the  same,  and  caused  them  to  be  bid  oflf  in  the  names 
of  Whigam  and  ElizaletK  A.  Ellis  for  $1,729.83,  the  latter 
being  a  sister  of  J.  F.  and  W.  II.  Ellis,  and  a  deed  to  them 
jointly  was  made,  and  the  sale  duly  confirmed.  No  money  was 
paid  at  the  time  of  the  sale,  and  the  amount  for  which  the 
premises  were  sold  was  the  amount  due  for  principal,  interest, 
and  costs  on  the  judgment  at  that  time.  Afterwards,  and  on 
May  23,  1895,  the  Southwestern  Land  Company  purchased 
Whigam's  interest  in  the  property;  but  the  purchase  price 
was  paid  by  the  defendant  E.  W.  Allen^  and  the  title  was 
taken  in  his  name  as  securitv  for  the  money  advanced  by 
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hira  for  the  company.  Plaintiff  then  commenced  this  action 
for  a  partition  of  said  lands,  claiming  to  be  the  owner  of  an 
undivided  one-half  of  said  premises. 

The  defendants  answered,  denying  that  plaintiff  had  any 
interest  in  the  land,  and  alleged  that  the  claim  for  services 
of  J.  F.  Ellis  in  said  foreclosure  case,  and  for  expenses  in- 
curred therein,  had  been  duly  sold  and  assigned  to  the  South- 
western Zand  Company^  after  the  entry  of  judgment,  and  be- 
fore the  sale.  By  way  of  counterclaim,  they  set  up  the  facts 
as  before  stated,  and  alleged  that  the  taking  of  the  title 
at  the  foreclosure  sale  as  aforesaid  was  without  the  knowl- 
edge or  consent  of  Whigam,  and  was  so  taken  in  fraud  of 
his  rights;  that  plain tiflf  paid  no  part  of  the  consideration 
at  such  sale,  and  had  no  interest,  in  fact,  in  said  lands.  They 
asked  to  have  the  apparent  interest  of  plaintiff  adjudged 
void,  and  that  the  title  to  said  lands  be  declared  in  the  de- 
fendant E,  W,  Allen, 

The  case  came  on  for  trial  before  the  court,  and  the  find- 
ings of  the  court  are  substantially  as  stated  and  as  claimed 
by  the  defendants,  and  judgment  was  entered  accordingly. 
Plaintiff  moved  for  a  new  trial  upon  affidavits,  claiming  that 
Whigam  was  a  material  witness,  and  that  she  had  not  been 
able  to  secure  hi«  deposition ;  that  she  could  prove  b\^  him 
that  the  title  to  the  lands  at  the  foreclosure  sale  was  taken 
jointly  in  the  name  of  plaintiff  and  Whigam  by  his  express 
consent.  The  court  denied  the  motion.  Objections  were 
made  by  plaintiff  to  certain  items  of  disbursement  men- 
tioned iri  the  opinion.  The  plaintiff  appeals  from  the  judg- 
ment and  order  denying  a  motion  for  a  new  trial. 

For  the  appellant  there  was  a  brief  by  IL  0,  ElUwortJi^ 
attorney,  and  J.  F,  Ellis^  of  counsel,  and  oral  argument  by 
J.  F.  Ellis  and  F,  J.  Lamh,  To  the  point  that,  since  both 
parties  derived  their  title  from  the  same  foreclosure  judg- 
ment, sale,  deed,  and  order  of  confirmation,  neither  could 
question  its  validity,  they  cited  Tucher  v.  W/iiitlesey,  74:  Wi§. 
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74,  83 ;  Warner  v.  From,  36  id.  195,  200 ;  Newton  v.  Marshall^ 
C2  id.  8, 15;  Allen  v.Elderhln,  id.  627,  629;  Board  of  Sup  r^ 
of  Iowa  Co,  V,  21.  P.  R,  Co,  2i  id.  93;  Deery  v,  McCl'uiiock^ 
31  id.  195,  200;  Geisinger  v.  Beyl^  44  id.  260;  SaZi^ibury  v. 
Chadhourne^  45  id.  76;  Allie  v.  Schmitz^  17  id.  173;  Wdf 
River  L,  Co.  v.  Brown,  88  id.  646. 

For  the  respojidents  there  was  a  brief  by  WicJcham  db  Farr, 
and  oral  argument  by  James  Wickham. 

The  following  opinion  was  filed  May  24, 1898: 

Bardeen,  J.  We  do  not  care  to  enter  upon  any  very  pro- 
longed discussion  of  the  facts  involved  in  this  case.  The 
findings  of  the  trial  court  are  so  manifestly  correct,  and  so 
amply  supported  by  the  testimony,  that  no  useful  purpose 
would  be  answered  thereby.  The  plaintiff  claims  to  be  the 
owner  of  an  undivided  one-half  interest  in  the  premises  in 
question.  Her  pretended  claim  of  ownership  is  based  upon 
the  fact  that  her  brother,  an  attorney,  performed  services 
for  Whigam  in  foreclosing  a  mortgage  on  the  same.  His 
claim  for  services  and  disbursements  was  something  less  than 
$200.  At  the  foreclosure  sale,  the  referee,  another  brother 
of  the  plaintiff  and  her  agent,  caused  the  property  to  be  bid 
off  in  the  names  of  plaintiff  and  Whigam,  the  mortgagee. 
The  plaintiff  paid  no  money  at  the  time,  and  had  no  interest 
in  the  premises  or  in  the  mortgage.  The  plaintiff  was  not 
a  witness  at  the  trial,  but  it  Avas  attempted  to  support  her 
claim  to  the  land  by  showing  that  her  brother  J.  F.  Ellis 
owed  her  for  housekeeping,  and  had  transferred  to  her  his 
claim  for  services  in  the  foreclosure  suit. 

We  cannot  view  this  feature  of  the  case  with  any  sort  of 
patience.  The  attempt  to  secure  a  one-half  interest  in  a 
farm,  which  sold  at  foreclosure  sale  for  over  $1,700,  upon  a 
claim  resting  upon  so  flimsy  a  foundation  as  this,  is  well 
calculated  to  test  even  judicial  patience.  The  bidding  off  of 
the  land  in  the  manner  noted  was  a  whollv  unwarranted 
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proceeding.  The  attorney  may  have  been  entitled  to  a  lien 
for  his  services,  but  such  lien  did  not  invest  him  with  au- 
thority to  bid  off  the  land  at  the  sale  in  his  sister^s  name  to 
preserve  the  same.  But  the  court  has  found,  as  we  think 
upon  ample  evidence,  that  after  the  judgment  of  foreclosure 
was  entered,  and  before  the  sale,  Ellis  sold  his  claim  for 
services  to  the  defendant  the  Southwestern  Land  Company. 
This  throws  still  greater  suspicion  on  the  transaction.  It  is 
claimed  by  the  attorney  that  he  wrote  to  Whigam  that  he 
would  sell  on  the  foreclosure,  and  send  his  bill  for  services, 
and  Whigam  could  pay  him  for  what  he  had  done,  or  he 
would  bid  off  the  property  at  the  sale  in  his  and  Whigam's 
names  in  case  the  latter  did  not  want  to  pay  him  for  his 
services.  He  says  also  that  he  received  a  letter  in  reply, 
but  that  it  had  been  sent  to  New  York,  and  was  not  pro- 
duced. Admitting,  as  is  contended,  that  the  attorney  had 
authority  to  bid  off  the  land  as  suggested,  it  gave  him  no 
right  to  cause  the  title  to  be  taken  in  the  name  of  the  stran- 
ger. As  between  Whigam  and  the  attorney,  upon  the  con- 
summation of  such  a  sale,  their  interests  in  the  land  would 
be  in  proportion  to  the  amounts  each  had  invested  therein. 
But,  as  soon  as  the  stranger  appears  in  the  transaction,  we 
find  her  claiming  a  one-half  interest.  It  seems  quite  impos- 
sible to  reconcile  this  situation  upon  any  basis  of  good  faith. 
Upon  every  theory  of  correct  dealing  between  attorney  and 
client,  it  merits  the  condemnation  of  defeat. 

It  is  further  urged  by  plaintiff  that,  the  legal  title  being 
in  controversy,  the  court  ought  to  have  sent  the  parties  to 
a  court  of  law  to  settle  their  dispute,  as  was  suggested  in 
Deery  v.  McCUntocJt,  31  Wis.  195,  and  other  cases  in  this 
court.  So  far  as  we  are  aware,  in  all  of  the  cases  bearing 
upon  this  question  the  objection  to  the  jurisdiction  of  the 
court  was  asserted  b}''  the  defendant.  But  here  we  have  a 
plaintiff  planting  herself  in  a  court  of  equitj^  with  an  answer 
served  that  contests  her  title,  and  after  the  whole  question 
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has  been  litigated  and  she  has  been  defeated,  asking  this 
court  to  reverse  that  decision,  because,  forsooth,  the  court 
ought  not  to  have  entertained  the  case.  We  more  than  half 
suspect  that  her  true  reason  now  for  that  contention  is  be- 
cause she  was  sent  out  of  court  on  the  merits.  As  soon  as 
the  answer  containing  the  counterclaim  assailing  her  title 
Avas  served,  she  was  advised  of  her  peril.  She  might  then 
have  changed  the  scene  of  action,  and  sought  other  intrench- 
ments.  But,  having  elected  to  continue  the  fight,  she  has 
left  to  her  only  the  melancholy  recourse  of  the  defeated, — 
that  of  burying  her  dead,  and  carting  the  wounded  to  the 
hospital  under  a  flag  of  truce. 

Plaintiff  objects  to  an  item  of  $11.90  witness'  fees,  taxed 
by  defendants  for  one  Schultz.  The  taxation  is  supported 
by  the  usual  affidavit  of  disbursements.  Opposed  to  this  is 
an  affidavit  of  W.  H.  Ellis,  who  says  that  "  he  is  informed 
and  believes  "  that  said  witness  w^as  paid  nothing  to  attend 
the  trial,  and  was  not  subpoenaed.  The.item  was  properly 
-allowed.  The  same  may  be  said  of  the  item  of  $5.52  for 
telegraphing.  The  affidavits  printed  upon  which  the  motion 
for  a  new  trial  was  made  fail  to  show  any  good  reason  why 
the  case  should  have  been  reopened.  Several  other  objec- 
tions to  the  findings  were  raised,  but  they  are  so  unsubstan- 
tial that  we  do  not  deem  it  necessary  to  review  them  at 
length. 

lii/  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Wis.]  JANUAET  TERM,  1898.  605 

Field  and  others  ts.  Siegel  and  another. 


FiBLD  and  others,  Bespondents,  vs.  Siegel  and  another,  imp.,  1 99  a^ 

Appellants.  99^^  606 

1  347UUL   488 

May  4— May  f^  189S.  67tti754n 
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Action  for  conspiracy  to  defraud  creditor.  '115 I6' 

A  general  creditor  of  one  who,  when  perfectly  solvent,  without 
fraud,  purchased  goods  of  him  on  sixty  days  credit,  cannot  main- 
tain an  action  on  the  case  against  such  debtor,  and  against  other 
defendants  with  whom  he  subsequently  conspired  by  confessing 
judgment  on  fictitious  notes  to  place  all  his  property  beyond  the 
reach  of  such  creditor,  to  recover  damages  therefor. 

Appeal  from  an  order  of  the  superior  court  of  Douglas 
county:  Charles  Smith,  Judge.    Reversed. 

The  facts  of  the  casQ  appear  in  the  opinion. 

For  the  appellants  the  cause  was  submitted  on  the  brief 
of  Hughes^  Whitford  <&  GosnelL 

For  the  respondents  there  was  a  brief  by  W.  If.  Steele  and 
A.  T.  Rock^  and  oral  argument  by  TT.  Jf.  Steele,  Thej"  con- 
tended, inter  alia^  that  the  action  could  be  maintained  against 
the  debtor  and  all  who  conspired  with  him  to  defraud  the 
plaintiffs.  Place  v,  Mi7ister^  65  N.  Y.  89,  and  cases  cited; 
Work  Bros,  cfc  Co.  v.  McCoy ^  87  Iowa,  217;  Tucker  v.  Finchj 
66  Wis.  17;  Page  v.  Parker,  43  K  H.  303.  The  purchase 
-of  the  goods  having  been  made  with  intent  to  defraud  the 
plaintiffs,  the  purchaser  had  only  a  voidable  title,  and  the 
plaintiffs  had  an  interest  in  the  goods.  Adams  v.  Paige,  7 
Pick.  542;  Findlay  v.  IfcAllister,  113  U.  S.  104.  Even  "if 
the  purchase  was  not  fraudulent,  the  unlawful  acts  of  de- 
fendants, done  in  a  conspiracy,  constitute  a  cause  of  action. 
Penrod  v.  Morrison,  2  Pa.  (P.  &  W.),  126;  Mott  v.  Danforih, 
31  Am.  Dec.  468;  Hurwitz  v.  Ilurwitz,  30  N.  Y.  Supp.  208, 
9  Misc.  201 ;  Meredith  v.  Johns,  1  Hen.  &  M.  585 ;  Smith  v. 
Tonstall,  Carthew,  3,  4;  Kelsey  v.  Murphy,  26  Pa.  St.  78. 
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Cassoday,  0.  J.     This  is  an  appeal  from  an  order  over- 
ruling a  demurrer  to  the  complaint,  which  is  very  lengthy, 
and  alleges  numerous  facts  with  Unnecessary  detail,  but  is  to 
the  effoct  that  between  September  2,  1895,  and  November 
20,  1895,  the  plaintiflfs,  as  copartners  and  wholesale  mer- 
chants at  Chicago,  sold  and  delivered  to  the  defendants 
Cohen  &  Siegel,  as  partners,  and  at  their  request,  goods, 
wares,  and  merchandise  of  the  value  of  $1,155.98,  on  a  credit 
of  sixty  days  from  the  date  of  each  invoice,  for  which  they 
promised  and  agreed  to  pay  to  the  plaintiflfs  the  amount  of 
each  invoice  as  the  same  matured,  amounting  in  all  to  the 
sum  stated;  that  no  part  thereof  has  been  paid,  except  §1S 
November  15,  1895;  that  the  balance  of  $1,137.98  was  still 
due  and  unpaid;  that  Cohen  &  Siegel  during  the  summer 
and  fall  of  1895  in  like  manner  purchased  goods,  wares,  and 
merchandise  of  divers  other  wholesale  and  jobbing  mer- 
chants in  Chicago  and  elsewhere  on  credit,  and  became  and 
were  indebted  therefor  in  December,  1895;  that  between 
August  1, 1895,  and  December  29, 1895,  and  while  Cohen  & 
Siegel  were  possessed  of  a  stock  of  merchandise  of  the  value 
of  about  $30,000,  they,  together  with  the  othei'  defendants, 
did  wrongfully,  maliciously,  unlawfully,  and  fraudulently 
conspire,  connive,  and  contrive  together  to  defraud  the  cred- 
itors of  Cohen  &  Siegel,  including  the  plaintiflfs,  out  of  their 
just  demands  against  Cohen  &  Siegel;  that  in  pursuance  of 
such  conspiracy  to  defraud  their  creditors,  and  as  a  means 
to  eflfect  such  fraud,  Cohen  &  Siegel,  conspiring  with  the 
other  defendants,  made  and  delivered  a  large  number  of 
notes  to  the  other  defendants,  respectively,  or  firms,  dated 
at  different  times,  and  pa3^able  at  different  dates,  and  at  dif- 
ferent rates  of  interest,  in  the  aggregate  of  nearly  $10,000, 
and  upon  which  notes  judgments  were  fraudulently  taken 
by  confession,  and  by  the  several  defendants  acting  in  con- 
cert, December  30  and  31,  1895,  and  which  judgments  so 
fraudulently  confesi>ed  and  entered,  with  accumulated  costs, 
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amouDted  in  the  aggregate  to  the  sum  of  $10,145.84;  that 
immediately  upon  the  rendition  and  entry  of  such  judg- 
ments the  defendants  caused  executions  to  be  issued  thereon, 
in  due  form  of  law,  directed  and  delivered  to  the  sheriff,  and 
directed  and  instructed  him  to  levy  the  same  upon  all  the 
personal  property  and  assets  of  Cohen  &  Siegel,  and  to  tako 
the  same  into  his  possession,  and  to  sell  the  same  to  satisfy 
said  executions;  that  in  pursuance  of  such  instructions  the 
sheriff  on  December  30,  1895,  levied  upon,  seized,  and  took 
into  his  possession  all  the  property  of  Cohen  &  Siegel,  con- 
sisting of  their  stock  of  merchandise,  and,  after  duly  adver- 
tising the  same  for  sale  under  said  executions,  sold  the  same 
at  public  auction  February  11,  1896,  to  the  defendant  Isaac 
Rothstein,  for  an  amount  insufficient  to  satisfy  the  amounts 
claimed  to  be  due  on  said  executions. 

The  complaint  further  alleges  that  at  the  time  said  stock 
of  goods  and  merchandise  was  so  levied  upon  and  seized  by 
the  sheriff  under  said  several  executions,  the  same  was  well 
and  reasonably  worth,  and  of  the  reasonable  value  of,  §25,000 ; 
that  the  same  was  all  the  property  and  assets  the  defend- 
ants Cohen  &  Siegel,  or  either  of  them,  then  owned,  not  ex- 
empt, and  that  they  have  not  now,  nor  has  either  of  them, 
any  tangible  assets  or  property  out  of  which  the  plaintiffs 
can  make  satisfaction  of  their  said  claim  against  them,  above 
specified ;  that  Cohen  &  Siegel  were  not  at  any  of  said  times 
indebted  to  any  or  either  of  said  other  defendants  in  any 
sum  or  sums  whatever,  but  that  all  of  said  notes,  complaints, 
answers,  confessions  of  judgments,  and  judgments  were  and 
are  false  and  fictitious,  and  that  all  of  the  acts  of  said  de- 
fendants done  in  the  premises  (the  purchasing  from  the 
plaintiffs  of  the  several  invoices  of  goods  mentioned,  and 
contracting  the  indebtedness  due  to  the  plaintiffs  from  Cohen 
&  Siegel  aforesaid;  the  making  of  the  notes,  complaints, 
answers,  and  confessions  of  judgments;  the  issuing  of  exe- 
cutions thereon ;  the  sale  of  the  goods  and  chattels  of  Cohen  & 
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Siegel  thereunder;  and  the  purchase  thereof  by  Eothstein) 
were  all  so  made,  done,  or  caused  to  be  done,  as  part  of  one 
common  plan,  design,  and  conspiracy  on  the  part  of,  and 
participated  in  by,  all  of  the  defendants,  to  effectuate  and 
accomplish  by  means  thereof  a  fraudulent  conveyance  and 
transfer  of  all  the  property  and  assets  of  Cohen  &  Siegel  to 
the  defendant  Rothstein,  with  the  intent  and  for  the  pur- 
pose to  place  the  same  beyond  the  reach  of  their  bona  fide 
creditors,  and  with  the  intent  and  purpose  to  cheat  and  de- 
fraud the  plaintiffs  and  other  creditors  out  of  their  just 
demands  against  Cohen  &  Siegel,  and  prevent  the  plaintiffs 
from  resorting  to  the  property  and  assets  to  enforce  pay- 
ment of  their  said  claim;  that,  prior  to  the  sale  of  the  goods 
and  chattels  aforesaid  under  the  executions  aforesaid,  Cohen 
&  Siegel  had  and  possessed  ample  property  and  means  to 
have  paid  all  their  hona  fide  indebtedness  in  full,  and  at  all 
of  said  times  were  financially  responsible  and  solvent. 

The  complaint  prayed  judgment  against  the  defendants, 
and  each  of  them,  for  $1,137.98,  with  interest  from  Janu- 
ary 20,  1896,  and  costs  and  disbursements  of  this  action. 

The  demurrer  admits  to  be  true  the  several  allegations  of 
fact  contained  in  the  complaint.  If  they  are  true,  they  are 
certainly  disreputable  to  the  several  defendants,  and  such  as 
to  entitle  the  plaintiffs  to  a  remedy  in  an  appropriate  pro- 
ceeding against  them.  The  only  question  we  are  here  called 
upon  to  determine  is  whether,  upon  the  facts  alleged,  they 
are  entitled  to  recover  in  this  action.  The  complaint  is  re- 
plete with  allegations  of  fraud,  conspiracy,  and  concert  of 
action  by  and  between,  and  on  the  part  of,  the  defendants; 
but  none  of  them  relates  to  any  overt  act  in  contracting  the 
debt  or  procuring  the  goods.  Nevertheless,  the  complaint 
alleges,  in  effect,  that  during  the  time  between  August  1, 
1895,  and  December  29, 1895,  Cohen  &  Siegel,  as  copartners, 
were  possessed  of  a  stock  of  merchandise  of  the  value  of 
about  §30,000;  that  when  their  stock  of  goods  was  levied 
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upon  and  seized  upon  such  executions,  December  30,  1895, 
the  same  was  of  the  value  of  $25,000;  that  prior  to  the  sale 
of  such  goods  and  chattels  under  the  executions  aforesaid, 
February  11, 1896,  Cohen  &  Siegel  "  had  and  possessed  ample 
property  and  means  to  have  paid  all  their  lona  fide  indebt- 
edness in  full,  and  at  all  said  times  were  financially  respon- 
sible and  solvent."  Their  indebtedness  to  the  plaintiffs  was 
contracted  between  September  2,  1895,  and  November  20, 
1895;  and  so  it  appears  that  Cohen  &  Siegel  were  perfectly 
solvent  for  more  than  a  month  prior  to  the  time  when  any 
portion  of  the  plaintiflFs'  debt  was  contracted,  and  remained 
perfectly  solvent  for  nearly  three  months  after  the  last  item 
of  that  indebtedness  was  contracted.  It  is  not,  therefore, 
the  case  of  an  insolvent  debtor  purchasing  goods  on  credit, — 
much  less,  an  insolvent  debtor,  knowing  himself  to  be  insolv- 
ent, so  purchasing  goods  with  the  preconceived  purpose  of 
not  paying  for  them.     Lee  v.  Simmons^  65  Wis.  526. 

There  is  no  allegation  that  the  plaintiffs  were  induced  to 
sell  or  part  with  the  goods,  or  any  of  them,  to  Cohen  &  Sie- 
gel, on  credit,  by  reason  of  any  fraud,  false  statement,  rep- 
resentation, or  pretense  whatever.  Even  when  a  vendor 
parts  with  his  goods  upon  false  representations,  yet  it  is  well 
settled  that  such  representations  are  not  actionable  unless 
they  were  not  only  relied  upon  by  the  vendor,  but  related 
to  some  present  or  past  state  of  facts;  that  the  mere  failure 
to  perform  a  promise,  or  to  make  good  subsequent  condi- 
tions which  had  been  assured,  is  insufficient  to  maintain  an 
action  for  deceit.  Morrison  v,  Koch^  32  Wis.  254;  Patter- 
son V,  Wriyht,  64  Wis.  289 ;  Sheldon  v.  Davidson^  85  Wis.  141 ; 
Warner  v.  Benjamin^  89  Wis.  296;  Louis  F.  Fromer  ck  Co. 
V,  Stanley^  95  Wis.  56.  Whatever  may  have  been  the  secret 
and  ultimate  purpose  of  the  defendants,  or  any  of  them,  j'^et 
the  first  action  alleged  to  have  taken  place  in  regard  to  the 
transfer  of  Cohen  &  Siegel's  stock  of  goods  in  fraud  of  the 

plaintiffs  and  their  other  creditors  was  on  December  30, 
Vou  99  —  39 
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1895,  when  the  judgments  were  fraudulently  confessed  and 
the  property  seized  on  executions.  That  was  forty-one  days 
after  the  last  sale  of  goods  from  the  plaintiffs  to  Cohen  & 
Siegel.  It  is  the  case,  therefore,  of  a  firm  of  merchants, 
perfectly  solvent,  purchasing  goods  on  short  credit,  without 
any  fraud  or  false  statement,  representation,  or  pretense, 
and  then,  subsequently,  and  after  the  purchase,  conspiring 
with  the  other  defendants  to  dispose  of  their  property  in  the 
manner  indicated,  with  the  intent  on  the  part  of  all  such 
conspirators  to  defraud  the  plaintiffs  and  other  creditors  of 
such  solvent  firm. 

The  question  recurs  whether  an  action  on  the  case  can  be 
maintained  for  such  an  alleged  conspiracy.  The  adjudica- 
tions are  not  all  in  harmony.  The  Massachusetts  cases  are 
to  the  effect  that  no  such  action  can  be  maintained.  Thus, 
it  was  held  many  years  ago  that  "an  action  on  the  case  for 
the  fraud  of  the  defendant  in  purchasing  personal  property 
of  the  plaintiff's  debtor,  and  aiding  the  debtor  to  abscond  in 
order  to  prevent  the  plaintiff  from  enforcing  payment  of  his 
debt  by  attaching  the  property  or  arresting  the  body  of  the 
debtor,  cannot  be  sustained ;  but  the  proper  remedy  is  either 
to  attach  specifically  the  property  fraudulently  transferred, 
or  to  attach  it  in  the  defendant's  hands,  by  tho  trustee  pro- 
cess." Zamh  V.  Stone^  11  Pick.  527.  To  the  same  effect, 
Wellington  v.  Small^  3  Cush.  145 ;  Bradley  v.  Fuller^  118 
Mass.  239;  Dudley  v.  Brigge^  141  Mass.  582;  Dawe  v.  3f or- 
ris, 149  Mass.  188.  See,  ako,  Greene  v.  Kimble,  6  Blackf. 
552 ;  Moody  v.  Burton,  27  Me.  427-435.  In  this  last  case, 
as  well  as  some  of  the  others  cited,  the  learned  judge  writ- 
ing the  opinion  clearly  shows  that  "  the  loss  or  injury  would 
be  too  uncertain  and  remote  for  legal  estimation." 

So,  it  was  held  in  Connecticut  that :  "  An  action  for  fraud- 
ulent acts,  intended  to  induce,  and  by  which  a  creditor  was 
induced,  not  to  secure  a  debt  by  legal  process,  by  which 
means  he  lost  the  debt,  will  not  lie  at  common  law;  and 
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it  makes  no  diflference  if  a  conspiracy  for  the  purpose  is 
charged.  The  damages  are  too  remote.  They  must  be  a 
clear  and  necessary  consequence  of  the  fraudulent  act,  and 
of  a  character  to  be  clearly  defined  and  ascertained."  That 
was  an  action  of  trespass  on  the  case  at  common  law,  and 
was  brought  against  a  debtor  and  two  other  defendants, 
charging  a  conspiracy  to  defraud  the  plaintiff  of  his  debt, 
and  alleging  that  the  d^efendants  fraudulently  removed  the 
debtor's  goods  to  prevent  their  being  taken  by  legal  process; 
but  it  was  held  that  the  plaintiff  could  not  recover.  Atuttin 
V.  Barrows^  41  Conn.  287.  So,  it  has  been  held  in  Rhode 
Island  that:  "A.,  being  a  creditor  of  B.,  brought  trespass 
on  the  case  against  C.  and  others,  charging  them  with  con- 
spiring to  prevent  A.  from  obtaining  payment  out  of  the 
estate  of  B.,  and  with  receiving  from  B.  fictitious  mort- 
gages, by  means  of  which  they  took  B.'s  personalty,  and 
secreted  it,  so  that  A.  could  not  attach  it,  and  thus  lost 
his  claim.  It  appearing  that  A.  had  no  lien  on  B.'s  estate 
by  attachment,  levy,  or  otherwise,  and  was  only  a  creditor 
at  large  of  B.,  held,  that  the  action  could  not  be  maintained." 
Klous  V.  Hennessey,  13  R.  I.  332.  So,  it  has  been  held  in 
Maryland  that:  "In  an  action  on  the  case  against  several, 
founded  on  an  alleged  conspiracy  to  injure  the  plaintiffs, 
they  are  not  entitled  to  recover,  even  if  there  were  such  un- 
lawful conspiracy  among  the  defendants,  unless  the  plaintiffs 
can  show  that  they  have  in  fact  been  aggrieved,  or  have 
sustained  actual  legal  damage,  by  some  overt  act  done  in 
pursuance  and  execution  of  the  conspiracy.  No  action  lies 
for  simply  conspiring  to  do  an  unlawful  act.  It  is  the  doing 
the  act  itself,  and  the  resulting  actual  damage  to  the  plaint- 
iff, which  furnish  the  ground  of  the  action.  An  act  which, 
if  done  by  one  alone,  constitutes  no  ground  of  an  action  on 
the  case,  cannot  be  made  the  ground  of  such  action  by  alleg- 
ing it  to  have  been  done  by  and  through  a  conspiracy  of 
several.    The  quality  of  the  act,  and  the  nature  of  the  injury 


6 12  SUPEEME  COURT  OP  WISCONSIN.  [99 

Field  and  others  vs.  Siegel  and  another. 

inflicted  by  it,  must  determine  the  question  whether  the 
action  will  lie."  Kimhall  v.  Harman^  34  Md.  407.  So,  it  has 
been  held  in  Vermont  that:  "An  action  on  the  case  for  the 
fraud  of  the  defendant  in  combining  with  plaintiff's  debtor 
in  attaching  all  the  personal  property  of  the  debtor,  for  the 
benefit  of  the  debtor,  and  concealing, the  same,  in  order  to 
prevent  the  plaintiflf  from  enforcing  the  payment  of  his  debt, 
cannot  be  sustained;  but  the  proper  remedy  is  either  to 
attach  the  property  fraudulently  held,  or  charge  the  defend- 
ant as  trustee,  or  seek  aid  in  a  court  of  equity,  or  pursue  the 
defendant  personally,  under  the  statute,  for  being  a  party 
to  a  fraudulent  judgment  or  fraudulent  sale.  Nor  can  an 
action  on  the  case,  where  the  gist  of  the  action  is  the  fraud- 
ulent combination  and  conspiracy  of  the  defendant  with  the 
plaintiff's  debtor  to  secrete  the  property,  and  prevent  the 
plaintiff  from  obtaining  payment  and  security  for  his  debt, 
be  sustained."    Hall  v.  Eatoriy  25  Vt.  458. 

In  some  of  the  cases  relied  upon  by  counsel  for  the  plaint- 
iffs in  support  of  this  action,  the  fraud  and  conspiracy 
were  practiced  directly  upon  the  plaintiff,  and  operated  to 
destroy  or  impair  his  rights  of  property.  Pcbge  v,  Parker^ 
43  N.  H.  363;  Findlay  v.  McAllister,  113  U.  S.  104;  Place 
V,  Minster,  65  N.  Y.  89.  This  is  not  such  a  case.  It  has 
been  held  in  New  York  that  where  the  fraud  or  conspiracy 
is  not  actual  and  positive,  but  merely  constructive,  and 
where  it  did  not  concur  in  direct  injury  to  the  plaintiff,  the 
action  could  not  be  maintained.  Ross  v.  Wood,  70  N.  Y.  8; 
Jiraem  v.  Merchant^  Nat  Bank,  127  N.  Y.  608.  The  rule 
is  elementary  that  an  action  on  the  case  in  favor  of  a  gen- 
eral creditor  will  not  lie  against  the  fraudulent  vendee  or 
grantee  of  his  debtor.  Bump,  Fraud.  Conv.  (4th  ed.),  §  523. 
In  6  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  878,  879,  it  is  said, 
as  the  better  reason,  in  effect,  that  a  general  creditor  has 
no  such  present  or  vested  interest  in  the  goods  of  his  debtor 
as  will  render  liable  to  such  creditor,  in  an  action  on  the 


Wis.]  JANUARY  TERM,  1898.  613 

Hunter  and  another  vs.  Chicago,  St.  Paul,  Minneapolis  &  Omaha  R  Co. 

case  for  damages,  those  who  enter  into  a  conspiracy  to  re- 
move or  conceal  such  property  so  that  it  cannot  be  reached 
by  legal  process;  and  this  is  put  upon  the  ground  that  such 
a  loss  and  injury  are  too  uncertain  and  remote  for  legul  con- 
sideration.    This  view  meets  with  our  judgment. 

It  follows  that  the  complaint  does  not  state  a  cause  of  ac- 
tion. 

By  the  Court. —  The  order  of  the  superior  court  of  Doug- 
las county  is  reversed,  and  the  cause  is  remanded  with  di- 
rection to  sustain  the  demurrer,  and  for  further  proceedings 
according  to  law. 


Hunter  and  another,  Appellants,  vs.  The  Chicago,  St.  Paul, 
Minneapolis  &  Omaha  Railway  Company,  Respondent. 

May  4 — May  SJ^  1898, 
Highway:  Railroad  company^  liability  as  to  cattle  guards:  Appeal 

1.  In  order  to  recover  for  the  loss  of  an  animal  killed  by  falling  through 

a  trestle  bridge  on  a  railroad  track,  alleged  to  have  been  caused  bj 
the  failure  of  the  railroad  company  to  erect  and  maintain  cattle 
guards  at  a  highway  crossing,  as  required  by  sec.  1810,  S.  &  K  Ann. 
Stats.,  the  plaintiff  must  prove  that  a  legal  highway  existed  at  the 
point  in  question  across  the  company's  right  of  way.  Evidence 
showing  that  an  order  was  once  made  by  the  town  authorities 
purporting  to  lay  out  such  a  highway,  but  that  no  notice  of  the 
pendency  of  their  proceedings  was  ever  given  to  the  company; 
that  no  damages  were  ever  offered  or  paid;  and  that  there  was  no 
release  of  damages,  does  not  establish  such  a  highway. 

2.  Defects  in  laying  out  a  highway  across  the  right  of  way  of  a  rail- 

road company  are  not  cured,  under  the  provisions  of  sec.  1295,  R  S. 
1878,  by  the  opening  and  working  of  such  highway,  if  within  the 
three  years  specified  in  such  section  the  railroad  company  fences 
across  the  same  and  puts  in  gates. 
8.  Where  an  action  against  a  railroad  company  for  the  loss  of  an  ani- 
mal on  its  track,  alleged  to  have  been  caused  by  its  failure  to  main- 
tain cattle  guards  at  a  higliway  crossing,  was  tried  wholly  upon 
the  issue  of  highway  or  no  highway,  the  plaintiff  cannot,  for  the 
first  time  on  appeal,  claim  to  recover  on  the  ground  that  the  de- 
fendant failed  to  fence  its  track  at  that  point. 
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Appeal  from  a  judgment  of  the  superior  court  of  Douglas 
county:  Charles  Smith,  Judge.     Affirmed. 

This  is  an  action  to  recover  the  value  of  a  horse  alleged  to 
have  been  killed  by  the  neglect  of  the  defendant  to  place 
cattle  guards  at  a  highway  crossing.  The  complaint  alleged 
that  there  was  a  highway  known  as  "Eighteenth  Street,"  on 
the  south  line  of  the  city  of  Superior,  which  ran  east  and 
west,  and  crossed  the  track  and  right  of  way  of  the  defend- 
ant substantially  at  right  angles;  that  the  defendant  had 
failed  to  place  cattle  guards,  as  required  by  law,  at  the  cross- 
ing, and  that  a  horse  owned  by  the  plain tiflfs  wandered  onto 
the  defendant's  track  on  the  14:th  of  July,  1896,  by  reason 
of  the  absence  of  cattle  guards,  and  was  killed ;  that  notice 
of  the  claim  for  the  killing  of  such  horse,  as  required  by  ch. 
202,  Laws  of  1893,  was  served  on  the  company,  July  16, 1896. 
The  answer  consisted  of  a  general  denial. 

The  evidence  upon  trial  showed  that  the  horse  in  question 
belonged  to  the  firm  of  "W.  Hunter  &  Co.,  and  that  such 
firm,  at  the  time  of  the  killing  of  the  horse,  was  composed  of 
W.  Hunter^  T.  P.  Hunter,  and  S,  S.  Taylor;  that  in  the  y&dx 
1890  a  highway  was  attempted  to  be  laid  out  by  the  joint 
action  of  the  authorities  of  the  city  of  Superior  and  the  town 
of  Superior  upon  the  south  line  of  the  city,  which  was  de- 
signed to  be  a  continuation  of  Eighteenth  street;  that  such 
highway  crossed  the  track  of  the  defendant  company  at  right 
angles,  the  right  of  way  not  being  fenced  (the  record  of  the 
condemnation  proceedings  was  introduced  in  evidence,  and 
showed  no  service  of  any  notice  of  the  proceedings  upon  the 
<lefendant,  and  no  award  of  damages  to  the  defendant,  nor 
release  of  damages);  that  the  supposed  highway  was  par- 
tially worked  and  graded  by  the  city  authorities  up  to  the 
railroad  track  upon  both  sides,  and  that  the  railroad  author- 
ities caused  planks  to  be  put  between  the  rails  of  the  railroad 
track  at  the  crossing;  that,  in  the  year  1892,  the  railroad 
company  fenced  its  right  of  way,  and  put  sliding  gates  upon 
each  side  of  its  right  of  way  at  this  crossing,  which  gates 
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have  since  been  maintained,  and  were  in  place  at  the  time  of 
the  accident,  being  opened  and  closed  by  people  who  used 
the  highway ;  that  on  the  14th  of  July,  1896,  an  employee  of 
the  firm  of  W.  Hunter  &  Co.  took  the  horse,  and  went  out 
into  the  country  upon  this  highway,  across  the  railroad 
tracks,  through  the  gates,  and  went  about  a  mile  and  a  half 
further  east,  where  he  tied  the  horse  to  a  tree  and  went  to 
picking  blackberries,  the  country  being  open  and  unfenced; 
that  he  returned  in  about  an  hour  and  a  half,  and  found  the 
halter  broken  and  the  horse  gone;  that,  returning  to  the 
crossing,  he  found  the  gate  partially  open,  and  it  appeared 
by  the  hoof  tracks  that  the  horse  had  entered  upon  the  right 
of  way,  and  wandered  along  northward*  upon  the  right  of 
way  about  eighty  rods,  to  a  trestle  work  across  a  ravine, 
which  it  attempted  to  cross,  and  fell  down  into  the  ravine 
and  was  killed,  but  was  not  struck  by  any  train.  The  proofs 
show  that  proper  notice  was  given,  as  required  by  oh.  202, 
Laws  of  1893,  signed  by  TT.  Ilunter  and  S.  S.  Taylor.  There 
was  evidence  that  the  value  of  the  horse  was  $95  or  $100. 

A  verdict  for  the  defendant  was  directed  by  the  court,  and 
from  judgment  thereon  the  plaintiffs  appeaL 

D,  E.  lidberU^  for  the  appellants. 

For  the  respondent  there  was  a*brief  by  Pope  <&  Perrin^ 
and  oral  argument  by  Carl  C.  Pope. 

WiNSLow,  J.  Sec.  1810,  S.  &  B.  Ann.  Stats.,  requires 
every  railroad  company  to  construct  and  maintain  cattle 
guards  at  all  highway  crossings,  and  this  action  was  based 
upon  an  alleged  failure  to  fulfill  that  duty.  The  notice  served 
upon  the  company  previous  to  the  commencement  of  the  ac- 
tion specifies  that  the  absence  of  a  cattle  guard  at  the  public 
highway  crossing  was  the  cause  of  the  death  of  the  animal, 
and  the  complaint  reiterates  this  statement  as  the  sole  ground 
of  liability.  No  amendment  charging  any  different  ground 
of  negligence  was  made  upon  the  trial  nor  offered  to  be 
made,  and  thus  the  case  comes  to  this  court. 
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Upon  this  proposition  it  is  quite  certain  that  the  plaintiffs 
failed  to  make  a  case,  because  they  failed  to  prove  the  ex- 
istence of  a  highway.  It  is  true  that  they  proved  that  an 
order  was  made  by  the  city  and  town  authorities  purporting 
to  lay  out  a  highway  at  the  place  in  question  in  1890,  but 
the  proceedings  offered  in  evidence  showed  affirmatively  that 
no  notice  of  their  pendency  was  ever  given  to  the  railway 
company,  and  that  no  damages  were  ever  awarded  or  paid, 
and  there  was  no  release  of  damages.  Under  these  circum- 
stances, it  cannot  be  claimed  that  the  supposed  highway  was 
ever  legally  laid  out  across  the  defendant's  right  of  way. 
Nor  can  it  be  claimed  that  the  defects  were  cured  so  far  as  that 
part  of  the  street  across  the  defendant's  right  of  way  is  con- 
cerned by  the  provisions  of  sec.  1295,  K.  S.  1878,  which  cures 
defects  in  the  proceedings  after  a  highway  has  been  opened 
and  worked  for  a  term  of  three  years,  so  far  as  it  has  been 
so  opened  and  worked ;  because  the  proof  shows  affirmatively 
that  within  two  years  the  defendant  fenced  across  the  sup- 
posed highway,  and  put  in  gates,  which  act  was  clearly  a  de- 
nial of  the  existence  of  a  highway  and  stopped  the  running 
of  the  statute.  So  it  cannot  be  claimed  that  a  highway 
existed  either  by  force  of  the  condemnation  proceedings,  or 
by  voluntary  dedication,  or  by  the  limitation  statute  just 
referred  to,  and  it  is  not  perceived  how  a  highway  could  be 
created  across  the  defendant's  already  existing  right  of  way 
in  any  other  way. 

But  it  is  said  that,  if  there  was  no  highway,  then  the  right 
of  way  should  have  been  fenced  at  the  point  in  question,  and 
that  a  recovery  may  be  had  by  the  plaintiffs  by  reason  of 
failure  to  fence,  under  the  provisions  of  sec.  1810,  before 
cited.  With  regard  to  this  claim,  it  is  sufficient  to  say  that 
it  certainly  cannot  be  made  for  the  first  time  in  this  court 
No  such  ground  of  liability  was  claimed,  and  no  issue  thereon 
joined  or  tried,  in  the  trial  court.  The  whole  trial  was  upon 
the  issue  of  highway  or  no  highway,  and  the  action  cannot, 
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after  reaching  this  court,  be  changed  into  an  action  to  try 
the  question  of  defective  fencing. 

Other  questions  were  argued,  but,  as  we  regard  the  ques- 
tion which  we  have  discussed  as  decisive,  it  is  not  necessary 
to  notice  them. 

By  the  Cowri. —  Judgment  aflSrmed. 
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Eat,  Eespondent,  vs.  The  Lake   Supekiok  Terminal  & 
Transfer  Eailway  Company,  Appellant. 

Hay  6  —  May  f ^  1898. 

Jury  draum  under  existing  law:  Change  of  law,  effect  of:  Appeal:  Sepa^ 
rate  verdicts  as  to  past  and  future  damages, 

1.  Jurors,  drawn  and  obtained  for  a  term  of  court  according  to  the 

law  existing  when  so  drawn  and  obtained,  remain  jurors  for  such 
term  unless  excused  or  discharged  by  the  court,  regardless  of  any 
change  in  the  law  for  obtaining  jurors  made  subsequent  to  such- 
drawing  and  before  the  commencement  of  such  term. 

2.  Where  there  is  some  evidence  tending  to  support  the  findings  of 

the  jury,  the  decision  of  the  trial  court  refusing  to  set  aside  the 
verdict  as  contrary  to  the  evidence  cannot  be  disturbed  on  appeal. 
8.  The  fact  that,  in  a  verdict  for  damages  for  personal  injuries,  future 
loss  is  found  separate  from  past  loss,  does  not  constitute  error. 
[Syllabus  by  Marshall,  J.] 

Appeal  from  a  judgment  of  the  superior  court  of  Douglas 
county :  Charles  Saqth,  Judge.     Affirmed. 

Action  to  recover  compensation  for  personal  injuries  al- 
leged to  have  been  caused  by  negligence  of  defendant.  The 
complaint  contains  allegations  to  the  effect  that,  while  plaint- 
iff was  in  the  employ  of  the  defendant  as  a  flagman  and 
switchman,  at  the  intersection  of  a  public  street  and  defend- 
ant's road,  called  "Belknap  Crossing,"  his  duties  including 
that  of  coupling  cars  when  he  deemed  that  necessary  to  aid 
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in  keeping  the  crossing  clear,  and  while  he  was  in  the  per- 
formance of  such  duty  of  coupling  cars,  defendant's  engineer 
suddenly  and  negligently  backed  up  the  car  plaintiff  was 
about  to  couple  to  another  car,  whereby  his  hand,  without 
fault  on  his  part,  was  caught  between  the  bumpers  and 
severely  injured. 

At  the  commencement  of  the  trial,  defendant,  by  its  coun- 
sel, challenged  the  array  of  jurors  upon  the  ground  that  they 
were  drawn  by  the  clerk  of  the  court  from  the  list  of  names 
furnished  by  members  of  the  county  board,  and  that  the 
law  authorizing  that  was  repealed  three  days  after  such 
drawing,  so  that  the  manner  of  obtaining  jurors  at  the  time 
of  the  commencement  of  the  term  and  of  the  trial  of  this 
action,  was  regulated  by  ch.  380,  Laws  of  1897.  Such  mo- 
tion was  overruled,  to  which  due  exception  was  taken. 

The  injury  was  not  disputed  on  the  evidence,  but  it  was 
claimed  that  there  was  no  evidence  to  show  nefi:li<?ence  on 
the  part  of  the  engineer  in  backing  the  car,  and  further, 
that  plaintiflf's  duties  did  not  require  him  to  couple  cars, 
and  that  his  act  in  that  regard  was  purely  voluntary.  The 
court  submitted  both  questions  to  the  jury,  and  they  found 
in  plaintiff's  favor  and  assessed  his  damages  at  $750.  There 
was  a  motion  to  set  the  verdict  aside  as  contrary  to  the  evi- 
dence, and  because  it  was  excessive,  and  for  errors  in  giving 
and  refusing  instructions.  The  motion  was  denied  and  due 
exception  taken.  Judgment  was  entered  in  plaintiff's  favor 
and  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Pope  cfe  Perrtfij 
and  oral  argument  by  Carl  O.  Pope,  To  the  point  that  the 
drawing  of  the  jurors  in  this  case  on  August  21, 1897,  under 
the  law  then  existing,  was  annulled  by  the  repeal  of  that 
law  on  August  24,  1897,  and  the  defendant's  challenge  to 
the  panel  and  to  the  array  should  have  been  sustained,  they 
cited  State  ex  rel,  Voight  v,  Iloeflinger^  33  Wis.  694. 

Alexander  Athey^  for  the  respondent. 


Wis.]  JANUAET  TERM,  1898,  619 

Ray  Ts.  The  Lake  Superior  Terminal  &  Transfer  R  Ca 

Marshall,  J.  The  determination  of  the  trial  court  over- 
ruling the  challenge  to  the  array  of  jurors  cannot  be  dis- 
turbed. When  jurors  have  been  drawn  and  designated  accord- 
ing to  law  to  serve  at  a  term  of  court,  a  mere  change  in  the 
method  of  obtaining  jurors,  thereafter  made,  will  not  affect 
those  already  drawn,  but  they  will  continue,  notwithstand- 
ing such  change  in  the  law,  legal  jurors  for  the  term  unless 
excused  or  discharged  by  the  court. 

Several  errors  are  assigned,  all  involving  the  subject  of 
whether  there  was  evidence  to  sustain  the  verdict  on  two 
points:  (1)  Was  coupling  cars  within  the  scope  of  plaintiff's 
employment  so  as  to  bring  the  case  within  the  coemployee 
act  (ch.  220,  Laws  of  1893)?  And  (2)  was  actionable  negli- 
gence shown  on  the  part  of  the  engineer  in  the  manner  he 
caused  the  cars  to  move  back  as  plaintiff  was  about  to  make 
the  coupling?  It  is  considered  that  there  was  some  evidence, 
which  the  jury  had  a  right  to  believe  if  they  saw  fit,  tending 
to  prove  the  affirmative  of  both  such  questions.  Therefore, 
according  to  a  familiar  principle,  the  decision  of  the  trial 
court,  refusing  to  set  aside  the  verdict  and  grant  a  new  trial 
as  contrary  to  the  evidence,  cannot  be  disturbed. 

It  is  further  assigned  as  error  that  the  damages  are  excess- 
ive, particular  mention  being  made  of  the  fact  that  the  jury 
divided  the  recovery  into  two  elements  by  assessing  $500  of 
the  $750  for  future  loss.  No  reason  is  perceived  why  that 
should  be  held  to  affect  the  verdict.  Future  loss  was  an  ele- 
ment distinct  from  all  others,  and  one  for  which  plaintiff  had 
a  right  to  recover  if  he  had  a  right  to  recover  at  all.  Cer- 
tainly, the  fact  that  the  amount  assessed  for  that  element 
was  stated  separately  could  not  in  any  way  have  prejudiced 
the  defendant.  On  the  contrarv,  it  was  a  valuable  aid  in 
determining  whether  the  whole  verdict  was  excessive.  Ac- 
cording to  the  evidence  plaintiff's  hand  was  quite  severely 
Jnjured.  He  was  not  able  to  remove  the  bandages  for  three 
weeks,  he  suffered  considerable  pain,  and  the  cure  left  his 
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band  somewhat  maimed  and  out  of  shape,  one  of  the  fingers 
being  stiff  so  as  to  interfere  with  the  usefulness  of  the  band. 
We  cannot  say  that  a  verdict  of  $750  for  such  an  injury,  to 
a  man  fifty-five  years  of  age,  is  so  large  as  to  evince  passion 
and  prejudice  on  the  part  of  the  jury,  therefore  the  verdict 
cannot  be  disturbed  as  excessive. 

By  the  Court. —  The  judgment  of  the  superior  court  is  af- 
firmed. 


MoFaelane,  Eeceiver,  Eespondent,  vs.  Loudbk  and  another, 

imp.,  Appellants. 

2Iay  6 — May  MJ^  1898 

Appeal:  Evidence:  Presumption  as  to  date  of  deed:  Fraudulent  can- 

veyance, 

1.  In  order  to  justify  the  supreme  court  in  setting  aside  the  findings 
of  the  trial  court  upon  question^  of  fact,  the  evidence  must  clearly 
show  that  they  are  wrong. 

2L  A  deed  duly  executed  will  be  presumed  to  have  been  executed  on 
the  day  it  bears  date,  and  the  fact  that  it  had  no  certificate  of  the 
official  character  of  the  notary  who  took  the  acknowledgment  in 
another  state,  until  after  the  land  conveyed  had  been  attached  by 
creditors  of  the  grantor,  is  not  sufficient  to  overcome  that  pr&> 
sumption,  or  the  finding  of  the  court  that  it  was  so  executed. 

Z,  In  the  absence  of  fraudulent  intent,  a  deed  absolute  in  form,  given 
as  security  for  a  bona  fide  debt  previously  incurred,  is  not  fraudu- 
lent; and  the  mere  fact  that  such  deed  was  not  recorded  until 
after  the  land  had  been  attached  as  the  property  of  the  grantor,  is 
not  sufficient  to  show  it  to  be  fraudulent  as  to  creditors. 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county :  A.  J.  Vinje,  Circuit  Judge.    Affirmed. 

On  July  21,  1892,  the  defendant  Maud  McKenzie  was 
indebted  to  the  Security  Bank  of  Duluth  in  the  sum  of 
$4,894.85,  and  on  that  day  she  executed  and  delivered  to 
one  Paine,  manager  of  the  bank,  a  deed  of  the  S.  E.  i  of 
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the  S.  W.  i,  section  12,  township  48,  range  15,  as  security 
for  said  sum,  and  for  any  indebtedness  she  might  incur  there- 
after. This  deed  was  recorded  December  6,  1895.  Paine 
deeded  to  the  bank  December  13, 1895.  The  notes  evidenc- 
ing this  indebtedness  were  renewed  from  time  to  time,  and 
payments  made  thereon,  until  February  5, 1896.  At  that 
date  a  settlement  was  made,  and  the  balance  unpaid  was 
found  to  be  about  $4,093.  As  additional  security,  Mrs. 
McKenzie  executed  and  delivered  to  the  bank  a  deed  of 
another  forty  of  land,  described  as  the  S.  W.  J  of  the  S.  W. 
i,  section  12,  township  48,  range  15,  the  consideration  men- 
tioned being  one  dollar,  etc.  This  deed  was  recorded  May 
26,  1896.  On  April  23,  1896,  the  defendant  Louden  com- 
menced an  action  against  Mrs.  McIIenzie,  and  levied  an 
attachment  on  this  last-mentioned  forty.  Judgment  was 
entered  June  25,  1896,  for  $357.37.  On  the  same  date,  the 
defendant  Kline  also  commenced  a  suit,  attached  the  same 
land,  and  secured  judgment  June  25,  1896,  for  $743.70. 
The  bank  became  insolvent,  and  the  receiver  appointed  com- 
menced this  action.  The  complaint  sets  out  the  execution 
and  delivery  of  the  deeds  mentioned,  claiming  that  they 
were  mortgages,  and  seeks  to  foreclose  the  same  as  such. 
The  defendants  Louden  and  Kline  answered,  claiming  that 
the  last-mentioned  deed  was  executed  after  their  attach- 
ments, and  was  given  for  the  purpose  of  hindering,  delay- 
ing, and  defrauding  Mrs.  McKenzie's  creditors.  The  case 
was  tried  by  the  court,  and  findings  were  made  on  all  the 
issues  in  favor  of  the  plaintiff.  Judgment  of  foreclosure 
was  entered  for  plaintiff,  from  which  the  defendants  Lou- 
den and  Kline  appeal. 

For  the  appellants  the  cause  was  submitted  on  the  brief 
of  Reed  (&  lieed.  They  argued,  among  other  things,  that  an 
equitable  mortgage  given  for  a  precedent  debt  has  no  equity 
superior  to  that  of  a  subsequent  valid  judgment.  Pingree, 
Mortgages,  §  652 ;  Wheeler  v.  Kirtland,  24  N.  J.  Eq.  552.    The 
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fact  that  the  deed  in  this  case  was  absolute  in  form,  acd  its 
real  character  was  concealed  from  creditors,  shows  that  it 
was  fraudulent.  Boss  v.  Duggan^  5  Colo.  100;  Stevens  v. 
ninckleyy  43  Me.  440;  Moore  v.  Roe^  35  K  J.  Eq.  90;  Fuller 
V.  Griffith^  91  Iowa,  632;  Wait,  Fraudulent  Convej^ances, 
§§  238,  404;  Barker  v.  French^  18  Vt.  460;  Metropolitan 
Bank  V.  Godfrey,  23  111.  604;  Thompson  v.  Pennell,  67  Me. 
162;  Sims  v.  Gaines^  64  Ala.  392;  Zadd  v.  Wigging  35  N.  H. 
426;  Chenery  v.  P aimer ^  6  Cal.  122.  The  fact  that  the  deed 
was  withheld  from  record  for  a  long  time  is  evidence  of 
fraudulent  intent.  Wait,  Fraudulent  Conveyances,  §§  235- 
237. 

For  the  respondent  there  was  a  brief  by  Titus  <&  Mclntoshy 
and  oral  argument  by  T,  Z.  Mcintosh. 

Bardben,  J.    Unless  we  can  say  that  the  findings  of  fact 
of  the  circuit  court  should  be  disturbed,  its  conclusions  of 
law  must  be  sustained.    It  is  insisted  by  the  defendants  that 
the  court  should  have  found  that  the  deed  of  Februarv  5 
was  executed  subsequent  to  the  date  of  their  attachments. 
This  contention  is  based  upon  the  most  vague  and  unsatis- 
factory inferences.     In  order  to  warrant  this  court  in  set- 
ting  aside  the  findings  of  the  court  below  on  questions  of 
fact,  the  evidence  should  be  such,  at  least,  as  to  enable  us  to 
see  with  some  degree  of  clearness  that  the  finding  is  wrong. 
Mages  v.  Miss,  Biver  Logging  Co,  95  Wis.  377;  Catura  v. 
Kleiner,  95  Wis.  378 ;  Pomei^oy  v.  Heddles,  95  Wis.  455.   The 
only  facts  of  any  weight  relied  upon  to  upset  the  finding  in 
question  are  that  the  deed,  having  been  executed  in  Minne- 
sota, had  no  certificate  of  the  official  character  of  the  notary 
upon  it,  until  after  the  date  of  the  attachments,  and  that 
Mr.  Paine,  the  officer  of  the  bank  who  drew  the  deed,  did 
not  remember  positively  just  when  the  deed  was  executed. 
He  said  he  supposed  it  was  drawn  upon  the  date  which  ap- 
pears upon  it.    The  presumption  is  that  the  instrument  was 
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made  on  the  day  it  bears  date.  Jones,  Ev.  §  45 ;  19  Am.  & 
Eng.  Ency.  of  Law,  50.     See  PringU  v.  Dunn^  37  Wis.  449. 

The  fact  that  the  certificate  of  the  clerk  to  the  deed  is  of 
subseqaeot  date  to  that  of  the  deed  itself  is  perfectly  con- 
sistent with  good  faith.  That  it  was  of  subsequent  date  to 
the  attachment,  at  most,  gives  rise  to  a  mere  surmise,  of  lit- 
tle weight  in  overcoming  the  presumption  stated  and  the 
express  finding  of  the  court. 

It  is  farther  urged  that  the  undisputed  facts  found  show 
fraud.  It  will  be  noted  that  there  is  no  claim  but  that  Mrs. 
McEenzie  was  justly  indebted  to  the  bank;  nor  is  it  stated 
that  there  is  any  evidence  of  fraudulent  intent  on  the  part 
of  either,  except  such  as  is  inferable  from  the  transaction 
itself.  The  court  expressly  finds  that  no  such  intent  existed. 
The  fact  that  the  deed  was  withheld  from  record  from  Feb- 
ruary to  May  is  of  no  special  significance,  as  the  debts  which 
the  defendants  are  seeking  to  enforce  were  contracted  long 
prior  to  the  execution  of  the  deed.  There  was  no  agreement 
to  keep  it  from  the  records,  so  as  to  give  the  debtor  a  false 
credit;  and  the  fact  that  it  was  not  recorded  until  after  the 
attachments,  under  the  circumstances  in  proof,  becomes  un- 
important. For  the  purpose  of  this  case,  it  may  be  admitted 
that  where  one  takes,  as  security  for  a  previous  debt,  a  deed 
absolute  in  form,  and  conceals  the  true  nature  of  the  con- 
veyance, claiming  title  thereunder,  the  deed  will  be  treated 
as  fraudulent  as  against  a  judgment  creditor  of  the  grantor. 
But  there  is  no  evidence  here  that  the  bank  was  claiming  the 
title  to  this  land  except  as  security.  Mr.  Louden  was  in- 
formed that,  if  he  would  pay  what  Mrs.  McKenzie  owed,  he 
could  have  a  deed  of  all  the  property  the  bank  held.  There 
is  no  proof  that  the  debtor  was  insolvent,  and  it  affirmatively 
appears  that  she  had  other  property  at  the  time  the  deed 
was  executed.  It  is  settled  doctrine  with  most  courts,  as 
well  as  in  this  state,  that  a  deed  absolute  on  its  face  mav  be 
shown  to  be  a  mortgage.   Iloile  v,  Bailey^  58  Wis.  434;  P/ie- 
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Ian  V,  Fitzpairick^  84  Wis.  24:0.  And  while  such  a  convey- 
ance may  be  a  badge  of  fraud^it  will  be  upheld  where  no 
fraud  is  intended.  Such  a  conveyance  has  never  been  held 
fraudulent,  in  this  state,  per  se^  so  far  as  we  are  aware,  and, 
when  it  is  shown  that  the  transaction  is  honafide^  we  see  no 
reason  why  it  may  not  be  sustained.  The  question  of  good 
faith  having  been  litigated  and  aflSrmatively  established  in 
this  case  by  the  findings  of  the  court,  we  cannot  disturb  such 
conclusion  upon  any  such  vague  and  unsatisfactory  infer- 
ences as  are  here  urged  for  our  consideration. 

The  objection  to  the  finding  as  to  the  payment  of  taxes 
must  also  be  overruled.  There  is  some  evidence  to  support 
it,  although  perhaps  not  the  best.  After  Mr.  Paine  had 
given  some  testimony  about  the  payment  of  taxes,  defend- 
ants' counsel  moved  to  strike  out  all  evidence  as  to  the 
payment  of  taxes  on  the  ground  that  it  was  not  the  best 
evidence.  The  record  fails  to  show  any  ruling  of  the  court 
or  any  exception.  The  witness  afterwards  testified  that  he 
had  paid  over  $130  as  taxes,  and  the  court  allowed  the  claim 
at  this  amount.  It  would,  of  course,  have  been  more  satis- 
factory if  the  tax  receipt  had  been  produced  and  offered  in 
evidence.  The  case  of  Fuller  v.  Griffith^  91  Iowa,  632,  is 
cited  as  decisive  against  the  plaintiff.  An  examination  of 
the  facts  in  that  case  discloses,  as  the  court  found,  that,  up 
to  the  very  last  moment,  both  the  grantor  and  grantee  in 
the  deed  claimed  that  it  was  an  absolute  conveyance,  and 
not  given  as  security. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Richards,  Eespondent,  vs.  Land  &  River  Improvement  Com- 
pany, imp..  Appellant. 

May  6  —  May  ^4, 1898. 
Appeal,  what  reviewed:  Foreclosure  and  judgment  for  deficiency. 

1.  A  defendant,  who  was  personally  served  with  the  summons  and 
complaint  in  an  action  to  foreclose  a  mortgage,  but  did  not  ap- 
pear therein  nor  raise  the  objection  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action  against  him 
for  personal  liability  for  any  deficiency,  cannot  raise  that  objec- 
tion on  appeal  from  a  judgment  for  deficiency  rendered  against 
him  by  default,  and  from  an  order  denying  a  motion  to  set  aside 
suc^  judgment,  especially  where  the  complaint  is  sufficient  to  in- 
form such  defendant  that  the  plaintiff  claims  that  he  is  liable 
and  that  judgment  for  deficiency  will  be  taken  against  him. 

^  Neither  can  that  objection  be  raised  on  appeal  from  a  judgment  for 
deficiency  and  an  order  denying  his  motion,  made  at  a  subsequent 
term,  to  set  the  same  aside,  by  a  defendant  who  was,  by  the  orig- 
inal judgment  of  foreclosure,  declared  to  be  personally  liable  for 
any  deficiency^  where  such  original  judgment  has  not  been  ap- 
pealed from,  he  being  bound  thereby. 

Appeal  from  a  judgment  and  order  of  the  circuit  court  for 
Douglas  county :  A.  J.  Vinje,  Circuit  Judge.    Affirmed. 

The  facts  of  the  case  are  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Lyman  T.  Powell^ 
attorney,  and  Sj)ooner^  Sanborn  <&  Spoonerj  of  counsel,  and 
oral  argument  by  A.  Z.  Sanborn. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  J)icken807i,  Kennedy  cfe  Graham. 

Cassoday,  C.  J.  It  appears  from  the  record  that  January 
6,  1893,  the  defendant  Abraham  Levine,  for  value  received, 
made  his  promissory  note,  payable  to  the  order  of  the  de- 
fendant Land  &  River  Lmprovement  Company  January  6, 
1896,  for  $1,500,  with  interest  thereon  at  eight  per  cent,  per 
annum,  payable  semi-annually,  as  a  part  of  the  purchase  price 
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of  the  land  therein  described;  that  at  the  same  time,  and  ta 
secure  the  payment  of  such  note,  Abraham  Levine  executed 
and  delivered  to  the  company  his  mortgage  on  the  same 
land;  that  said  mortgage  was  duly  witnessed  and  acknowl- 
edged, and  was  recorded  January  14,  1893;  that  before  the 
note  became  due,  and  February  13, 1893,  the  defendant  Land 
cfe  River  Improveinent  Company  did,  by  its  indorsement  in 
writing  on  the  back  of  said  note,  for  value  received,  assign, 
transfer,  and  deliver  its  interest  in  said  note,  and  all  rights 
under  the  mortgage,  to  the  plaintiff,  with  its  indorsements 
thereon,  together  with  a  written  assignment  of  the  mort- 
gage, duly  executed,  witnessed,  and  acknowledged,  and  the 
same  was  recorded  June  29, 1893;  that  the  defendant  Abra- 
ham Levine  failed  to  comply  with  the  terms  of  the  note  and 
the  conditions  of  the  mortgage,  by  failing  to  pay  the  princi- 
pal sum  mentioned,  which  became  due  and  payable  January" 
G,  1896,  and  certain  portions  of  the  interest,  and  otherwise, 
and  of  which  failure  to  pay  the  Land  &  River  Improve- 
Tiient  Company  had  due  notice. 

On  February  24, 1896,  the  plaintiflP  commenced  this  action 
to  foreclose  such  note  and  mortgage.  The  complaint  therein 
alleged  the  facts  stated,  and  other  facts  more  in  detai],  and 
that  the  plaintiff  was  the  lawful  owner  and  holder  of  the 
note  and  mortgage,  and  the  amount  due  thereon,  and  prayed 
the  usual  judgment  of  foreclosure  and  sale,  and  that  the 
sheriff  be  required  to  make  report  of  sale  according  to  law; 
and  prayed  that  the  judgment  should  order  that  if  the 
moneys  arising  from  such  sale  should  not  be  sufficient  to 
satisfy  the  judgment,  costs  and  disbursements,  and  expenses 
aforesaid,  judgment  be  rendered,  upon  the  filing  and  con- 
firmation of  the  report  of  sale,  specifying  the  amount  of 
such  deficiency,  against  the  defendants,  Abraham  Levine 
and  Land  c6  River  Improvement  Company^  who  were  per- 
sonally liable  for  the  debt  secured  by  the  mortgage  for  the 
amount  of  such  deficiency,  with  interest  thereon  from  the 
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date  of  the  last-mentioned  report;  and  that  the  plaintiflf 
have  execution  therefor,  and  such  other  or  farther  judg- 
ment, order,  or  relief  as  is  provided  by  law  in  such  cases, 
and  as  may  be  just  and  equitable.  Such  complaint  and  the 
summons  in  the  action  were  personally  served  on  the  defend- 
ant the  Land  <&  River  Improvement  Company  February  24, 
^1896.  The  company  did  not  appear  in  the  action,  but  made 
defaults 

Judgment  of  foreclosure  and  sale  was  entered  in  the  ac- 
tion June  1,  1896,  reciting,  among  other  things,  that  a  ref- 
eree had  been  appointed  therein  to  compute  and  ascertain 
the  amount  due  to  the  plaintiff  upon  the  note  and  mortgage, 
also  which  of  the  defendants  were  personally  liable  for  the 
amounts  secured  thereby;  that  the  referee  had  reported, 
among  other  things,  that  there  was  due  to  the  plaintiff  on 
the  note  and  mortgage  $1,630.80,  and  $75  solicitor's  fees,  and 
that  the  defendant  Land  <&  River  Improvement  Company  was 
personally  liable,  as  indorser,  for  said  sura  of  money  secured 
by  the  note  and  mortgage.    The  court  adjudged  that  all  the 
allegations  of  the  complaint  were  true,  and  that  the  report 
of  the  referee  be  confirmed,  and  found  that  there  was  due  to 
the  plaintiff  the  amounts  stated.     It  was  further  adjudged 
that  the  defendant  Abraham  Levine  and  the  defendant  Land 
<&  River  Improvement   Company  were,  and  each  of  them 
was,  personally  liable  for  the  indebtedness  aforesaid;  that, 
if  the  proceeds  of  such  sale  be  insufficient  to  pay  the  amount 
aforesaid,  the  sheriff  should  specify  the  amount  of  such  de- 
ficiency in  his  report  of  sale;   and  judgment  for  such  de- 
ficiency was  thereby  ordered   to   be  separately  rendered 
against  the  defendants,  Abraham  Levine  and  Land  cfe  River 
Improvement  Company^  who  were  personally  liable  there- 
for, as  therein  adjudged,  on  or  before  the  coming  in  and 
confirmation  of  the  report  of  sale,  to  be  docketed  and  en- 
forced as  in  other  cases.     The  sheriff  made  such  sale,  and 
filed  his  report  thereof  July  20,  1897.     On  July  27,  1897,  it 
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was  ordered  by  .the  court  that  said  sale  be,  and  the  same 
was  thereby,  in  all  things  confirmed.  And  it  further  ap- 
pearing to  the  court,  by  the  sheriff's  report,  that  after  apply- 
ing the  proceeds  of  the  sale  to  the  amount  adjudged  to  be 
due  for  principal,  interest,  and  costs,  and  payment  of  the 
sums  in  and  by  the  judgment  and  decree  ordered  and  di- 
rected to  be  paid,  there  remained  a  deficiency  in  the  amount 
necessary  to  pay  the  sum  adjudged  to  be  paid  by  the  judg- 
ment and  decree,  to  the  amount  of  $772.77,  and  it  being  ad- 
judged by  the  court,  in  the  judgment  and  decree  entered 
therein,  that  the  defendant  Land  &  River  ImprovemeTtt 
Company  is  personall}^  liable,  and  that  the  plaintiff  have 
judgment  against  the  Land  <&  Siver  Improvement  Company 
for  any  such  deficiency,  it  was  therein  ordered  and  adjudged 
that  the  plaintiff  have  and  recover  of  the  defendant  Land 
dk  River  Improvement  Company  the  sum  of  $772.77,  and 
that  judgment  be  entered  accordingly,  and  that  the  said 
plaintiff  have  execution  therefor. 

On  November  9, 1897,  the  defendant  Land  cfe  River  Im- 
provement Company  moved  the  court,  upon  the  records  and 
files  in  this  suit,  and  upon  all  the  papers  made,  served,  and 
filed  therein,  and  upon  all  proceedings  therein  taken,  for  an 
order  vacating  and  setting  aside  the  judgment  rendered  and 
entered  in  this  suit  July  27,  1897,  against  the  defendant 
Land  <&  Rive?'  Improvement  Company  for  $772.77-  Upon 
the  hearing  of  that  motion,  November  10,  1897,  it  was  or- 
dered by  the  court  that  the  motion  be,  and  the  same  was 
thereby,  denied,  with  $10  costs.  From  that  order,  and  from 
the  judgment  for  deficiency  so  entered  July  27,  1897,  the 
defendant  Land  cfe  River  Im^provement  Com.pany  brings  this 
appeal. 

We  are  asked  to  reverse  the  judgment  for  deficiency,  and 
the  order  refusing  to  set  aside  that  judgment,  for  the  reason 
that  the  complaint  fails  to  state  facts  suflScient  to  constitute 
a  cause  of  action  for  personal  liability  of  the  defendant  the 
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Land  c6  River  Improvement  CompauTj  for  such  deficiency. 
Had  such  objection  been  made  at  the  proper  time  and  in  the 
proper  manner,  it  probably  would  have  been  available.  It  is 
true  that  it  is  one  of  the  objections  which  is  not  waived  by  fail- 
ing to  raise  the  same  by  demurrer  or  answer.  R.  S.  1878,  sec. 
2654.  Had  the  company  appeared,  however,  and  demurred 
ore  tenus^  much  greater  latitude  of  presumption  would  have 
been  indulged  to  sustain  the  complaint  than  upon  a  regular 
demurrer  thereto.  Hagenah  v,  Gefferty  73  Wis.  636.  Under 
that  section  it  has  also  been  held  by  this  court  that  it  is  too 
late,  on  appeal,  after  evidence  tending  to  show  a  cause  of 
action  has  been  admitted  without  objection  and  instructions 
given  without  exception,  to  invoke  the  objection  that  no 
cause  of  action  is  stated.  Vasaau  v,  Thompson^  46  "Wis.  345. 
The  complaint  in  the  case  at  bar  was  suflBcient  to  inform  the 
company  that  the  plaintiff  claimed  that  it  was  personally  lia- 
ble, as  indorser,  for  any  deficiency,  and  that  judgment  would 
be  taken  against  it  for  such  deficiency.  The  complaint 
was  personally  served  upon  the  Land  <&  River  Improvement 
Company^  but  it  made  no  appearance,  and,  of  course,  made 
no  objection  to  proofs,  nor  otherwise.  The  judgment  taken 
Avas  strictly  in  accordance  with  the  prayer  for  relief.  R.  S. 
1878,  sec.  2886.  This  court  has  recently  held  that  where  a 
defendant  preserves  no  exceptions  to  findings,  and  perfects 
no  bill  of  exceptions,  but  bases  his  appeal  on  the  record  sim- 
ply, he  cannot  take  advantage  of  any  defect  in  the  complaint 
for  foreclosure  of  the  mortgage,  arising  from  failure  to  make 
appropriate  allegations  on  which  to  base  reformation  or  dis- 
charge of  the  mortgage.     Kane  v.  Willianis^  ante^  p.  65. 

But  there  is  another  satisfactory  reason  why  the  objection 
now  raised  is  unavailable.  The  judgment  of  foreclosure  and 
sale  entered  June  1,  1897,  determined  the  rights  of  the  par- 
ties. It  adjudged  the  Land  dk  River  Improvement  Company 
to  be  liable  for  any  deficiencj\  That  judgment  is  binding 
upon  the  appellant,  and  is  not  appealed  from.    Kane  v.  Will- 
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iamsy  Hupra;  Gaynor  v.  BleweU^  86  Wis.  399.  The  judgment 
for  the  deficiency  was  not  entered  until  nearly  two  months 
afterwards,  and  the  motion  to  set  aside  that  judgment  was 
not  made  until  a  subsequent  term. 

By  the  Court — The  order  and  judgment  of  the  circuit 
court,  appealed  from,  are  both  affirmed. 


EooK,  Appellant,  vs.  Collins,  Garnishee,  Respondent. 

May  6 —May  S4, 1898, 

OamUhment:  Amendment  of  answer:  Waiver:  Chattel  mortgage  by  part- 
nership: Fraudulent  conveyance, 

1.  To  permit  a  garnishee  defendant,  whose  original  answer  was  a  de- 
nial of  liability  under  the  statute,  to  amend  such  answer  at  the 
trial,  after  the  plaintiff's  evidence  is  in,  by  admitting  his  holding 
of  certain  property  of  the  principal  defendant  and  setting  forth 

the  facts  showing  that  he  holds  the  same  as  collateral  security  for 
a  debt  owing  him  by  such  defendant,  was  not  an  abuse  of  dis- 
i  cretion. 

2.  The  objection  that  a  garnishee's  answer  is  not  verified  is  waived  if 

not  made  at  the  time  the  same  is  filed. 
S.  One  partner  has  power,  in  the  absence  and  without  the  knowledge 
j  of  his  copartner,  to  execute  a  chattel  mortgage  of  the  partnership 

property  to  secure  a  bona  fide  partnership  debt 

4.  "Whether  or  not  one  partner  may,  without  the  consent  of  his  copart- 
'    ner  who  is  accessible  for  consultation,  execute  a  mortgage  of  the 

entire  firm  property  to  secure  a  firm  debt,  when  the  effect  of  such 
mortgage  will  be  to  practically  terminate  the  business  of  the  firm, 
the  subsequent  acquiescence  or  consent  of  the  other  partner  will 
remove  all  question  as  to  the  validity  of  the  mortgage. 

5.  A  chattel  mortgage  is  not  rendered  void  by  the  fact  that  the  note 
secured  by  it  is  not  correctly  described  therein,  if  it  is  so  far  de- 
scribed that  it  appears  to  a  reasonable  certainty  to  be  the  one 
intended  to  be  secured. 

0.  Evidence  that  the  amount  of  the  debt  stated  in  a  chattel  mortgage 
given  to  secure  a  partnership  debt  includes  an  individual  debt  of 
one  of  the  partners,  though  tending  to  show  fraud,  may  be  re- 
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pelled  by  the  circumstances  sarrounding  the  transaction.  Such 
a  mortgage  will  be  a  lien  only  for  the  partnership  debt. 
7.  The  fact  that  the  garnishee  took  an  absolute  deed  of  property  as 
additional  security,  instead  of  a  mortgage,  is  not  conclusive  evi- 
dence that  the  transaction  was  fraudulent,  where  there  is  evidence 
of  good  faith  and  the  absence  of  fraudulent  intent. 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  E.  W.  Helms,  Judge.     Affirmed. 

This  is  an  action  of  garnishment  in  aid  of  execution,  com- 
menced November  9, 1895.  Execution  was  issued  on  a  judg- 
ment in  favor  of  the  plaintiff,  Sock,  and  against  Jacob  E. 
Erickson,  Nettie  C.  Erickson,  and  Michael  Collins,  as  copart- 
ners. The  original  garnishee  answer  was  a  statutory  denial 
of  liability,  upon  which  issue  was  joined.  Upon  the  trial 
an  amended  answer  was  allowed,  also  denying  liability,  but 
admitting  the  possession  of  certain  property  under  a  chat- 
tel mortgage,  and  a  deed  of  standing  timber,  executed  to 
the  garnishee  by  the  firm  of  Erickson  &  Collins,  as  collateral 
security  for  the  debt. 

The  issues  were  tried  by  the  court,  and  findings  were 
made  substantially  as  follows: 

(1)  That  the  plaintiff's  judgment  was  recovered  Novem- 
ber 9,  1895,  against  Jacob  E.  Erickson,  Nettie  C.  Erickson, 
and  Mike  Collins,  as  copartners. 

(2)  That  the  garnishee  defendant  had  no  dealings  what- 
ever with  the  defendant  Nettie  C.  Erickson;  and  that  the 
firm  of  Erickson  &  Collins  was  composed  of  Jacob  E.  Erick- 
son and  Mike  Collins;  and  that  the  property  held  by  the 
garnishee  was  property  formerly  belonging  to  the  firm  of 
Erickson  &  Collins,  and  received  by  the  garnishee  from  that 
firm. 

(3)  That,  at  the  time  of  the  service  of  the  garnishee  sum- 
mons, the  garnishee  defendant  had  in  his  possession  seven 
draft  horses  and  a  considerable  amount  of  other  personal 
property,  which  is  described  at  length   and  comprises  a 
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logging  outfit,  which  had  been  previously  owned  by  Erick- 
son  &  Collins,  and  used  by  them  in  a  general  logging  busi- 
ness; also  a  town  order  for  $300,  in  favor  of  Jacob  E. 
Erickson,  which  had  been  turned  over  by  said  firm  to  the 
garnishee  defendant  as  collateral  to  the  firm's  indebtedness 
to  him;  also  a  certain  accepted  order  made  by  the  firm 
upon  one  John  A.  Bardon,  all  of  which  property  was  held 
by  the  garnishee  defendant  as  security  for  the  debt  of  Erick- 
son &  Collins  to  him. 

(4)  That  the  garnishee  defendant,  on  the  2d  day  of  July, 
1894,  loaned  the  firm  of  Erickson  &  Collins  $1,200  in  cash, 
and  took  their  note  therefor,  with  interest  at  ten  per  cent. ; 
and  that  no  payment  had  been  made  upon  said  note  at  the 
time  of  the  execution  of  the  collateral  securities  aforemen- 
tioned, except  interest  up  to  the  17th  day  of  February,  1895. 

(5)  That,  during  the  winter  of  1894  and  1895,  the  gar- 
nishee had  loaned  to  the  defendant  Mike  Collins  about  $150, 
most  of  which  was  used  by  said  Mike  Collins  personally,  but 
that,  when  said  moneys  were  advanced,  Mike  Collins  agreed 
to  give  a  firm  cheek  for  the  sum,  but  no  firm  security  had 
been  given  therefor. 

(6)  That,  during  the  winter  of  1894  and  1895,  Erickson  & 
Collins  had  a  contract  with  one  Gilbert,  of  Duluth,  Minne- 
sota, for  the  sale  of  a  large  quantity  of  logs,  to  be  paid  for 
upon  delivery  at  the  mouth  of  the  Nemadji  river;  but  that 
said  firm  were  unable  to  deliver  said  logs  in  the  spring  of 
1895  without  the  construction  of  expensive  dams,  and  con- 
secjuently  said  firm  were  greatly  embarrassed,  and  were  in 
financial  difficulties. 

(7)  That  said  firm  were  indebted  to  various  creditors  in 
the  spring  of  1895  to  an  amount  exceeding  $6,000,  and  had 
no  money  to  pay  such  debts  except  as  they  should  receive  it 
from  said  Gilbert  contract,  and  were  at  that  time  grossly 
insolvent,  and  the  garnishee  defendant  knew  that  they  were 
being  pressed  by  creditors  and  were  insolvent. 
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(8)  That  in  May,  1895,  the  garnishee  defendant  demanded 
payment  of  his  note,  and  finally,  in  June,  Jacob  E.  Erickson 
gave  an  order  upon  Gilbert,  in  favor  of  John  A.  Bardon, 
cashier  of  the  Bank  of  Superior,  for  all  moneys  which  might 
become  due  the  firm  from  Gilbert,  which  order  was  accepted 
by  Gilbert  conditionally,  after  deducting  all  counterclaims 
against  Erickson  &  Collins;  and  a  further  order  ^vas  then 
given  by  Erickson  on  behalf  of  the  firm  to  John  Bardon,  in 
favor  of  the  garnishee  defendant,  which  order  was  accepted 
by  Bardon,  payable  out  of  any  moneys  received  by  him  from 
Gilbert  on  account  of  the  looforino^  contract. 

(9)  That  all  the  negotiations  with  regard  to  said  order 
were  made  on  behalf  of  the  firm  by  Jacob  Erickson,  the  said 
Mike  Collins  having  been  absent  from  the  city  of  Superior 
from  the  latter  part  of  May  until  the  latter  part  of  June,  and 
his  whereabouts  being  unknown;  that,  during  said  absence, 
Erickson,  on  behalf  of  the  firm,  gave  a  chattel  mortgage 
upon  a  portion  of  the  logging  outfit  of  said  firm  for  the  sum 
of  $1,000,  to  another  creditor  of  said  firm. 

(10)  That  Mike  Collins  returned  to  Superior  in  the  latter 
part  of  June,  1895,  and  executed  and  delivered  to  the  gar- 
nishee defendant,  July  8, 1895,  a  chattel  mortgage  upon  the 
logging  outfit,  as  security  for  the  said  §1,200  note  held  by 
the  garnishee  defendant,  with  accrued  interest  and  the  §150 
which  had  been  loaned  by  the  said  garnishee  to  Mike  Col- 
lins; and  that  Mike  Collins  also  executed,  at  about  the  same 
time,  to  the  garnishee,  on  behalf  of  the  firm,  a  quitclaim 
deed  of  certain  timber  which  was  held  by  the  firm  under  a 


contract  ffivincj  them  the  ri<i:ht  to  cut  and  remove  said  timber 
within  a  certain  time,  it  being  supposed  that  such  right  was 
worth,  perhaps,  $1,000  or  $1,200,  but  no  proof  being  intro- 
duced on  the  trial  of  the  value  thereof;  that  said  deed  was 
given  to  secure  the  said  $1,200  note;  that  said  chattel  mort- 
gage was  executed  without  the  knowledge  of  Erickson,  but 
that  Erickson  learned  of  its  existence  in  August  following, 
but  made  no  objection  to  the  mortgage  at  any  time. 
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(11)  That  the  garnishee  defendant  took  possession  of  that 
part  of  the  property  described  in  his  chattel  mortgage  which 
was  not  covered  by  chattel  mortgages  of  other  creditors, 
about  November  1, 1895,  and  was  in  possession  thereof  when 
the  garnishee  summons  was  served  on  him,  and  caused  the 
same  to  be  sold  on  his  mortgage  at  public  sale,  November 
16,  1S95,  and  bid  the  same  in  for  $400,  the  reasonable  value 
thereof  at  the  time  of  the  service  of  the  bummons  being 
$550. 

(12)  That,  at  the  time  of  the  service  of  the  garnishee  sum- 
mons, no  part  of  the  $1,200  note  had  been  paid,  except  the 
sum  of  $220,  paid  to  him  by  Bardon  in  October,  out  of  the 
moneys  received  by  him  on  the  so-called  Gilbert  order. 

(13)  That  the  said  chattel  mortgage  and  other  securlLies 
obtained  bv  the  o:arnishee  defendant  from  said  firm  were 
taken  by  him  in  good  faith,  as  security  for  his  claim  against 
the  firm,  and  without  intention  on  his  part  to  hinder,  delay, 
or  defraud  any  of  the  creditors  of  Erickson  &  Collins. 

(14)  That,  at  the  time  of  the  commencement  of  the  gar- 
nishee action,  the  garnishee  defendant  was  entitled  to  hold 
all  the  property  then  held  by  him  of  the  defendants  to  an 
extent  necessary  to  satisfy  the  balance  due  on  his  $1,200 
note  and  interest. 

(15)  That  there  is  due  and  owing  the  plaintiff  upon  his 
judgment  against  Jacob  E.  Erickson,  Nettie  C.  Erickson, 
and  Mike  Collins  the  sum  of  $353.59,  with  interest  from  De- 
cember 12,  1895. 

Upon  these  facts,  the  court  found  that  the  garnishee  de- 
fendant was  rightfully  in  possession  of  all  the  property 
w^hich  he  then  held,  formerly  belonging  to  Erickson  &  Col- 
lins, and  was  entitled  to  hold  the  same  until  payment  of  the 
balance  due  upon  his  note  of  $1,200,  and  that  the  plaintiffs 
complaint  should  be  dismissed,  with  costs.  From  a  judg- 
ment in  accordance  with  these  findings,  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  C,  R.  Fridley  and 
A.  T,  RocJc^  and  oral  argument  by  Mr.  Rock,    They  argued, 
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among  other  things,  that  it  was  an  abuse  of  discretion  to 
permit  the  garnishee  to  file  his  amended  answer  in  this  case, 
because  it  is  inconsistent  with  his  original  answer,  and  it 
changes  the  issue.  Sec.  2830,  S.  &  B.  Ann.  Stats.;  Balhton 
Spa  Bank  v.  Marine  Bank,  16  Wis.  125,  140.  It  was  not 
verified.  Sees.  2759,  2763,  S.  &  B.  Ann.  Stats.;  Davis  v, 
Pawleitey  3  Wis.  300;  Plati  v.  Sank  Co.  Bank,  17  id.  222. 
It  was  his  absolute  duty  to  state  the  f^cts  in  his  original 
answer.  Sec.  2760,  S.  &  B.  Ann.  Stats.;  Zusk  v.  Galloioay, 
52  Wis.  164;  Schuerman  v.  Foster,  82  id.  319.  To  admit  it 
at  the  trial  acted  as  a  surprise  to  the  plaintiff.  2  Wade,  At- 
tachments, §  371 ;  John  B,  Davis  Z.  Co.  v.  First  Nat.  Bank, 
84  Wis.  1-3.  It  was  error  to  admit  the  chattel  mortgage  in 
evidence  and,  to  support  it,  a  note  not  correctly  described 
therein.  Herman,  Chattel  Mortgages,  §  59;  Whiting  v. 
Beebe,  12  Ark.  421;  Shores  v.  Doherty,  65  Wis.  153;  Follett 
V.  Heath,  15  id.  601 ;  Andrews  v.  Powers,  35  id.  644.  It  was 
a  fraud  for  the  garnishee,  being  amply  secured  and  knowing 
that  his  debtors  were  insolvent,  to  take  an  absolute  deed  as 
additional  security.  Bleiler  v.  Moore,  94  Wis.  385 ;  Collins 
V.  Coricith,  id.  514;  Lomhard  v.  Dows  cfe  Co.  ^^  Iowa,  243. 
One  partner  cannot  dispose  of  property  necessary  to  carry 
on  the  partnership  business,  either  in  payment  of,  or  as  se- 
curity for,  a  firm  debt,  without  the  consent  of  his  copart- 
ners. Bates,  Partnership,  §  401 ;  Hevritt  v.  Sturdevaiit,  4  B. 
Mon.  453;  MxLssey  v.  Holt,  24  X.  H.  248;  Lowman  v.  Sheets, 
124  Ind.  416;  Hudson  v.  McKenzie,  1  E.  D.  Smith,  358; 
Drake  v.  Thyng,  37  Ark.  228;  Blakerv.  Sands,  29  Kan.  551; 
Sloan  V.  Moare,  37  Pa.  St.  217.  The  partner  who  executed 
the  mortgage  committed  a  fraud  upon  his  copartners  in  ap- 
plying partnership  property  to  the  payment  of  his  individual 
debt.  liogers  v.  Batchelor,  12  Pet.  229;  Dob  v.  Halsey,  16 
Johns.  34;  Davenport  v.  Runlett,  3  N.  11.  386;  Sauntry  v. 
Dunlap,  12  Wis.  304;  Yiles  v.  Bangs,  36  id.  131;  Keith  v. 
Armstrong,  65  id.  225.    The  fraud  vitiates  the  whole  trans- 
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action.  Taking  an  absolute  deed  as  a  security  is  a  badge  of 
fraud.  Sims  v.  Gaines,  64  Ala.  392;  Zadd  v.  Wigging  35 
N.  H.  426 ;  Chenery  v.  Palmer,  6  Cal.  122. 

For  the  respondent  there  was  a  brief  by  Catlin^  BuUer  <& 
Lyons,  and  oral  argument  by  Titos,  E.  Lyons, 

WiNSLow,  J.  The  evidence  in  this  case  was  voluminous, 
and  it  is  not  deemed  necessary  to  review  it  in  this  opinion. 
It  is  sufficient  to  say  that  there  was  ample  evidence  to  sus- 
tain the  findings  of  the  trial  court,  and  hence  the  questions 
to  be  discussed  will  be  simply  questions  of  law. 

1.  A  question  of  practice  is  raised.  The  original  answer 
of  the  garnishee  defendant  consisted  of  a  denial  of  liability 
under  the  statute.  Upon  the  trial,  and  at  the  close  of  the 
plaintiff's  testimony,  the  garnishee  defendant  was  allowed 
to  interpose  an  amended  answer,  against  a  general  objection 
by  the  plaintiff,  setting  forth  the  facts  as  to  the  holding  of 
the  collateral  securities.  This  answer  was  not  verified,  but 
no  objection  was  made  upon  that  ground,  nor  was  any  sur- 
prise claimed;  and  in  fact  it  is  difficult  to  see  how  any  claim 
of  surprise  could  be  made,  because  the  transactions  set  up 
in  the  amended  answer  were  the  very  transactions  upon 
which  the  plaintiff's  claim  of  liability  was  founded.  We  can 
see  no  error  in  this  ruling.  Such  amendments  are  frequently 
allowed  at  the  circuit,  and  their  allowance  rests  in  the  sound 
discretion  of  the  trial  court.  If  the  objection  that  the 
amended  answer  was  not  verified  was  relied  on,  it  should 
have  been  made  at  the  time  of  the  filing  of  the  answer.  Not 
being  made  at  that  time,  it  was  waived.  Grace  *o*  Newbre, 
31  Wis.  19. 

2.  It  is  objected  that  the  chattel  mortgage  upon  the  log- 
ging outfit  was  invalid,  because  made  by  one  partner  alone, 
without  the  knowledge  of  his  copartner.  The  general  power 
of  one  partner  to  pay  firm  debts  out  of  firm  property  in  the 
ordinary  course  of  business  is  well  established;  and,  if  he 
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may  pay  a  debt,  no  good  reason  is  perceived  why  he  may 
not  secure  its  payment  by  pledging  or  mortgaging  firm 
.  property.  It  has  been  held  by  this  court  that  one  partner 
may,  in  the  absence  of  his  copartner,  mortgage  the  firm 
property  to  secure  a  lona  fide  partnership  debt  (Jlarje  v, 
Campbell,  78  "Wis.  573);  also,  that  one  partner  may  make  a 
valid  voluntary  assignment  of  the  personal  property  of  the 
firm  for  the  benefit  of  creditors  where  the  other  partner  has 
absconded  (yoshmik  v.  Drquhart,  91  Wis.  513).  There  has 
been  some  diversity  of  opinion  upon  the  question  whether 
one  partner  may,  without  the  consent  of  his  copartner  who 
is  accessible  for  consultation,  mortgage  the  entire  firm  prop- 
erty to  secure  a  firm  debt,  when  the  eflFect  of  the  mortgage 
would  be  to  practically  terminate  the  business  of  the  firm, 
although  the  weight  of  opinion  seems  to  favor  the  validity 
of  such  a  mortgage.  Jones,  Chattel  Mortgages,  §  46.  But 
it  is  certain  that  the  subsequent  acquiescence  or  consent  of 
the  other  partner  would  remove  all  question  as  to  the  valid- 
ity of  the  mortgage.  Jones,  Chattel  Mortgages,  supra.  Such 
acquiescence  was  proven  in  the  present  case. 

3.  It  is  claimed  that  the  mortgage  was  void,  because  the 
note  which  it  was  given  to  secure  was  not  correctly  described, 
and  because  it  was  intended  to  secure  thereby  the  individual 
debt  of  Mike  Collins  as  well  as  the  firm  debt.  The  note  held 
by  the  garnishee  defendant  was  for  $1,200,  and  was  dated 
July  2,  1894;  but  it  was  described  in  the  chattel  mortgage 
as  a  note  for  $1,400,  bearing  date  July  2, 1804.  The  evidence 
shows  beyond  question  that  the  $1,200  note  was  the  only 
note  held  by  the  garnishee,  and  that  it  was  intended  to  be 
secured  by  the  mortgage.  The  diflFerence  in  amount  arose 
from  the  fact  that  there  was  about  $50  of  interest  due  upon 
it,  and  the  parties  attempted  to  include  in  the  mortgage  the 
$150  indebtedness  of  Mike  Collins.  Thus,  it  appears  that 
the  correct  date  was  given,  but  not  the  correct  amount.  It  is 
not  like  the  case  of  Follett  v.  Heath,  15  Wis.  GOl,  where  the 
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description  of  the  debt  was  false  in  every  respect,  but  rather 
like  the  case  of  Paine  v.  Benton^  32  Wis.  491,  where  the  de- 
scription was  correct  in  some  particulars  and  false  in  others, 
and  where  it  was  shown  by  the  proof  that  the  note  in  evi- 
dence was  the  note  intended  to  be  secured.  "  It  is  sufficient 
if  the  note  is  so  far  described  that  it  appears  with  reasonable 
certainty  to  be  the  note  intended  to  be  secured."  Weber  v. 
Illing^  (S(S  Wis.  79.  The  fact  that  the  individual  indebtedness 
of  Mike  Collins  of  $150  was  attempted  to  be  covered  by  the 
mortgage,  and  that  the  amount  of  the  mortgage  was  thus 
improperly  swelled  to  $1,400,  was  undoubtedly  evidence  tend- 
ing to  show  fraud,  but  did  not  necessarily  render  the  mort- 
gage fraudulent  in  law.  The  inference  of  fraud  may  be 
repelled  by  the  circumstances  surrounding  the  transaction. 
Bradley  Co,  v.  Paul^  94  Wis.  488.  In  the  present  case  the 
trial  court  was  of  the  opinion  that  the  inference  of  fraud 
was  overcome  by  the  proofs,  and  we  cannot  say  that  such 
conclusion  was  wrong.  The  mortgage  is  only  security  for 
the  amount  of  the  firm  debt  secured  thereby,  and,  as  to  the 
individual  debt  of  Mike  Collins,  it  is  not  a  lien.  Crilib  v. 
Morse,  77  Wis.  322. 

4.  The  garnishee  defendant  took  an  absolute  deed  of  cer- 
tain timber,  as  additional  security  for  the  payment  of  his 
debt;  and  it  is  now  claimed  that  the  fact  that  he  took  a 
deed,  instead  of  a  mortgage,  is  quite  convincing  evidence  of 
fraud.  Undoubtedly,  the  fact  that  the  deed  does  not  truly 
state  the  exact  transaction,  and  hence  is  well  calculated  to 
deceive  creditors,  is  to  be  considered;  but  deeds  are  fre- 
quently given  as  security  only,  and,  when  they  are  satis- 
factorily shown  to  have  been  given  in  good  faith  and  with- 
out intent  to  defraud,  we  know  of  no  iron-clad  rule  which 
declares  them  void.  Bump,  Fraud.  Con  v.  (4th  ed.),  §  55; 
Carey  v.  Dyer,  97  Wis.  554. 

5.  There  are  many  claims  of  error  in  the  admission  of 
evidence;  but  as  this  action  was  tried  by  the  court,  and  as 
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there  was  ample  competent  evidence  to  sustain  the  findings^ 
it  becomes  unnecessary  to  consider  these  claims.  It  does 
not  seem  necessary  to  discuss  other  points  made,  as  they  re- 
late to  questions  or  inferences  of  fact,  and  we  have  discussed 
all  the  purely  legal  questions  which  are  of  any  serious  im- 
portance, involved  upon  the  appeal. 
By  the  Court. —  Judgment  affirmed. 


Collins,  Appellant,  vs.  Hoehle,  Eespondent, 

May  6  —  May  SJ^  1898, 

Witness,  impeachment  of. 

The  rule  that  a  party  cannot  impeach  his  own  witness  is  violated  by 
permitting  such  party  to  read  from  the  testimony  given  by  such 
witness  in  another  case,  and  to  examine  him  in  relation  thereto, 
for  the  purpose  of  contradicting  his  testimony  at  the  trial 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county :  A.  J.  Yinje,  Circuit  Judge.     Heversed. 

Action  for  the  conversion  of  certain  personal  property  de- 
scribed in  the  complaint  of  the  alleged  value  of  $400,  being 
a  part  of  a  logging  and  lumber  camp  outfit,  alleged  to  have 
been  taken  by  the  defendant  by  his  duly-authorized  agent 
and  deputy  November  12,  1805,  and  converted  to  his  own 
use.  The  cause  was  tried  at  the  August  term  of  the  circuit 
court  for  Dpuglas  county,  but  the  verdict  then  rendered, 
and  the  judgment  entered  thereon,  were  afterwards  set  aside, 
and  a  new  trial  ordered,  which  resulted  in  a  verdict  and 
judgment  in  favor  of  the  defendant,  from  which  the  plaintiff 
appealed. 

The  defendant  justified  the  taking  and  conversion  charged 
as  sheriff  of  Douglas  county,  under  an  execution  issued  upoa 
a  judgment  rendered  November  9,  1895,  in  the  municipal 
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<5ourt  of  Douglas  county,  ia  an  action  wherein  A.  T.  Rock 
was  plaintiff,  and  J.  E.  Erickson,  Michael  Collins,  and  Nettie 
C.  Erickson,  copartners  as  Erickson  &  Collins,  were  defend- 
ants, for  the  sum  of  $489.05  damages  and  $7.75  costs.  Said 
execution  was  directed  to  the  defendant,  Hoehle^  then  sheriff 
of  Douglas  county,  by  virtue  of  which  he  levied  on  the  goods 
and  chattels  mentioned  in  the  complaint,  and,  after  having 
advertised  them  for  sale  on  execution,  sold  them  accordingly, 
and  paid  over  to  A.  T.  Rock,  the  execution  creditor,  the  sum 
of  $146.60,  being  the  proceeds  of  the  sale,  less  $50.50,  his 
lawful  costs  and  disbursements.  Such  taking,  sale,  and  con- 
version are  the  grounds  of  the  plaintiff's  cause  of  action. 

The  defendant  alleged  that  the  only  right,  title,  and  in- 
terest which  the  plaintiff  claims  or  had  to  any  of  the  goods 
and  chattels  levied  on  and  sold  was  derived  from  and  under 
a  chattel  mortgage  thereon,  dated  May  16, 1895,  purporting 
to^have  been  executed  by  the  firm  of  Erickson  &  Collins, 
said  execution  defeildants,  which  mortgage,  it  is  alleged, 
was  fraudulent  and  void  as  against  their  creditors,  particu- 
larly the  said  A.  T.  Rock,  because  it  was  executed  and  de- 
livered to  the  plaintiff,  John  Collins^  by  Michael  Collins, 
purporting  to  act  for  and  on  behalf  of  said  firm  of  Erickson 
&  Collins,  but  without  the  knowledge  or  consent  of  the 
other  members  of  said  firm,  and  that  the  said  act  of  Michael 
Collins  had  never  been  ratified;  that  at  the  time  said  mort- 
gage was  given  said  firm  of  Erickson  &  Collins  was  hope- 
lessly insolvent,  and  indebted  to  various  parties  in  large 
amounts,  which  they  were  unable  to  pay  —  all  of  which  the 
plaintiff  herein,  John  Collins^  well  knew.  It  was  further 
claimed  that  it  had  been  given  long  after  the  firm  of  Erick- 
son &  Collins  had  been  dissolved,  and  not  only  to  secure  an 
alleged  debt  of  said  firm  to  the  plaintiff,  but  a  debt  of  $200 
owing  to  him  by  Michael  Collins  as  well,  at  the  request  of 
John  Collins;  that  it  was  given  and  received  for  the  express 
purpose  of  defrauding  the  other  member  or  members  of  said 
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firm  of  Erickson  &  Collins,  and  to  hinder,  delay,  and  defraud 
the  creditors  of  said  firm,  especially  A.  T.  Rock,  said  execu- 
tion creditor, —  all  of  which  was  w^ell  known  to  the  plaintiff, 
John  Collins^  the  mortgagee. 

It  appeared  from  the  testimony  of  the  deputy  sheriff  and 
of  John  Collins,  Jr.,  that  the  property  in  question  was  in  the 
possession  of  said  John  Collins,  Jr.,  under  a  chattel  mortgage 
to  John  Collins^  Sf\;  that  Mike  Collins  is  the  Collins  that 
was  a  member  of  the  firm  of  Erickson  &  Collins,  namely, 
Mike  Collins  and  Jake  Erickson.  The  plaintiff  testified,  in 
substance,  that  he  had  loaned  the  firm  of  Erickson  &  Col- 
lins the  sum  of  $2,000,  §800  of  which  they  had  paid,  and 
that  he  loaned  them  $1,200  more,  the  firm  giving  him  a 
note,  which  James  Collins  signed,  but  that  he  did  not  receive 
any  part  of  the  money  which  was  actually  given  to  Erickson 
&  Collins;  that  said  firm  was  then  indebted  to  various  cred- 
itors in  considerable  amounts,  and  did  not  have  money  to 
pay  their  debts,  and  no  money  was  coming  to  them  unless 
they  could  get  it  from  Gilbert  on  their  logging  contract ; 
that  the  mortgage  of  July  8th  was  for  the  $1,200  note  and 
the  $200  advanced  to  Mike  Collins  from  time  to  time,  as 
stated  in  the  testimony ;  that  he  got  the  mortgage  from 
Erickson  <fe  Collins  as  a  company,  and  went  right  up  the 
same  day,  and  put  it  on  record;  that  at  the  time  the  mort- 
gage was  given  to  him  he  had  received  no  payment  on  the 
note,. no  part  of  the  principal,  but  there  was  some  interest 
due  at  the  time;  that  they  were  owing  him  other  moneys  at 
the  time;  that  he  loaned  them  in  the  neighborhood  of  $200. 
The  note.  Exhibit  C,  is  the  note  which  the  chattel  mortgage. 
Exhibit  A,  was  intended  to  secure.  Exhibit  C  was  then  re- 
ceived in  evidence,  as  well  as  said  Exhibit  A.  Considerable 
evidence  was  produced  by  the  defendant  tending  to  show 
that  the  note  and  mortgage  under  which  the  plaintiff  claimed 
title  to  the  property  in  question  were  fraudulent  and  void  as 

against  the  creditors  of  Erickson  &  Collins,  the  mortgagors. 
Vol.  99  — 41 
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The  plaintiff  testified  that  he  took  possession  of  all  the 
property  under  his  mortgage,  and  claimed  to  hold  all  of  it 
for  the  payment  of  the  same.  "  The  mortgage,  I  suppose,  is 
to  cover  the  $1,200,  and  the  balance  that  was  loaned  after- 
wards. Bat  nothing  was  ever  said  to  me  about  giving  me 
a  $4,000  mortgage.  I  was  never  offered  and  never  agreed 
to  take  a  $4,000  mortgage.  Never  had  a  talk  with  Jake  or 
Mike  or  anybody  else  about  a  $4,000  mortgage.  All  I  looked 
for  in  any  of  my  talks  with  Mike  or  Jake  was  to  secure  the 
payment  of  the  debt  which  Erickson  &  Collins  owed  me;  I 
didn't  have  any  other  object.  I  don't  think  I  did  have  a 
talk  with  Mike  about  security  before  he  went  away.  I  don't 
remember  it  if  I  did.  If  I  did  testify  that  way  last  fall  in 
this  court,  I  testified  to  the  truth  certainly.  I  got  this  mort- 
gage after  Mike  came  back.  I  held  this  note  of  $1,200  and 
the  firm  owed  me  $200  besides.  This  $200  made  up  the  bor- 
rowed money.  I  gave  it  to  Mike  Collins  for  company  pur- 
poses." Thomas  E.  Lj'^ons,  a  witness  for  the  plaintiflF,  testified 
that  some  time  in  May,  1895,  Mike  Collins  came  to  his  office 
and  directed  a  chattel  mortgage  to  be  drawn  up  for  $4,000; 
that  he  drew  the  mortgage,  and  at  that  time  two  or  more 
typewritten  copies  were  made;  that  Mike  took  one  of  them 
away,  and  the  other  remained  in  the  office.  "In  July  —  I 
think  the  8th  —  Mike  and  his  father  came  to  the  office,  and 
wanted  a  chattel  mortgage  drawn  up,  and  I  took  the  cop}^ 
which  remained  in  the  office,  and  made  changes  in  the  amount 
and  the  description  of  the  note  as  it  now  stands^  and  it  was 
then  executed  and  delivered  to  John  Collins?^ 

The  defendant  moved  to  dismiss  the  action,  and  for  a  non- 
suit upon  the  whole  case,  and  more  particularly  for  the 
reason  that  the  evidence  showed  that  the  mortgage  in  ques- 
tion was  given  to  secure  the  $1,200  note,  with  interest 
reckoned  at  $85,  and  the  private  account  of  Mike  Collins, 
aggregating  $200,  and  that  the  evidence  showed  the  mort- 
gage to  be  fraudulent  and  void. 
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Michael  Collins,  a  witness  for  the  defendant,  testified:  "I 
was  formerly  a  member  of  the  firm  of  Erickson  &  Collins 
and  signed  defendant's  Exhibit  6.  I  think  it  was  on  the 
16th  of  May,  1895.  I  and  Jake  Erickson  had  some  conversa- 
tion, in  which  it  was  understood  that  this  mortgage  should 
be  drawn.  Q.  What  was  the  conversation?  Mr,  Lyons: 
We  [the  plaintiff]  object  to  any  evidence  as  to  the  parties' 
object  in  the  drawing  of  this  $4,000  chattel  mortgage, —  con- 
versations between  Erickson  and  Collins  in  reference  to  it. 
The  Court:  It  is  admitted  on  the  express  statement  of  counsel 
that  they  will  show  plaintiff's  connection  with  and  knowl- 
edge of  it.  (Exception  taken.)  Witness:  The  conversation 
was  that  Erickson  and  I  talked  over  our  business  matters,  the 
situation  of  the  firm,  and  the  $1,200  that  we  owed  my  father, 
and  came  to  the  conclusion  that  we  would  not  pay  that  $1,200 
at  that  time;  that  we  would  draw  up  a  mortgage  in  his 
favor  for  that  $1,200  debt,  but  with  the  intention  that,  if  we 
got  hard  up,  we  probably  might  get  some  money  from  him 
to  help  us  out  in  the  business.  At  that  time  we  had  lots  of 
money  coming  to  us  to  pay  our  debts.  My  father  was  not 
there  when  we  had  that  talk.  I  did  not  subsequently  have 
a  talk  with  my  father  concerning  the  conversation  or  arrartge- 
ments  that  I  and  Jake  reached.  I  never  had  any  talk  with 
my  father  about  that  $4,000  mortgage.  I  was  sworn  on  the 
trial  of  the  case  of  Olson  against  Collins  in  the  superior  court. 
Q.  I  will  ask  you  if  you  did  not  testify  in  that  case  as  fol- 
lows concerning  your  father's  knowledge  of  this  mortgage 
(offering  to  read  from  a  transcript,  defendant's  Exhibit  7). 
(Objected  to  by  plaintiff  as  incompetent,  irrelevant,  imma- 
terial, and  also  upon  the  ground  that  the  defendant  cannot 
impeach  his  own  witness.  Objection  overruled,  and  excep- 
tion.) The  following  questions  and  answers  were  then 
read  to  witness  from  the  transcript  of  his  testimony  given 
in  the  superior  court,  in  the  case  of  Sam  Olson  against  John 
Collins:  *Q.  Did  he  (meaning  your  father)  know  anything 
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about  this  proposition  of  yours  and  Jake's,  when  you  had 
this  mortgage  first  drawn,  to  have  it  drawn  for  $4,000,  and 
give  it  to  him  to  secure  him?  Didn't  you  tell  him  about 
that?  A.  Yes,  sir.'  Q.  Did  you  so  testify  in  the  superior 
court  ?  A.  I  don't  remember  testif  vinff  that.  I  don't  believe 
that  I  ever  told  him.  If  I  did  so  testify  it  is  not  true.  (Read- 
ing further  from  transcript):  'Q.  Did  you  tell  him  at  the 
time  what  your  object  was  in  doing  it?  A.  Yes,  sir.'  I 
don't  remember  so  testifying  in  the  superior  court.  If  I  did 
so  testify  it  is  not  true.  Q.  What  was  that  mortgage  of 
$4,000  drawn  for?  (Objected  to  by  plaintiff  as  immaterial. 
Objection  overruled,  and  exception.)  A.  It  was  drawn  for 
the  purpose  of  staving  off  this  debt  of  $1,200,  and  of  raising 
some  money, —  in  getting  the  money  that  we  had  due  us 
to  pay  our  other  creditors,  and  still  go  on  with  our  work. 
I  requested  Mr.  Lyons  to  draw  this  mortgage,  but  it  was  by 
request  of  both  Erickson  and  myself.  Q.  Was  not  one  of 
the  purposes  for  which  this  mortgage  was  drawn  to  stand 
off  the  rest  of  your  creditors  until  such  time  as  you  could 
get  your  logs  down?  (Objected  to  as  irrelevant  and  imma- 
terial. Objection  overruled,  and  exception.)  A.  I  expect 
it  was  partly  for  that  purpose.  I  suppose  that  had  some- 
thing to  do  with  the  making  of  this  mortgage  for  so  much. 
I  executed  this  mortgage  in  Mr.  Lyons'  office.  Then  took 
it,  and  gave  it  to  Jake  Erickson.  He  said  he  would  take  it, 
and  think  it  over." 

Jacob  E.  Erickson,  a  witness  for  the  defendant,  testified 
that  he  was  requested  to  go  up  to  Mr.  Lyons'  office,  and 
sign  the  instrument,  by  Mike  Collins;  and  the  old  man,  Mr. 
Collins  (the  plaintiff),  was  present  there.  "  I  told  him  I  would 
look  it  over,  and  see  what  it  was,  and  then  he  handed  it  to  me, 
and  I  kept  it.  The  plaintiff  in  this  case  had  some  further 
talk  with  me  about  signing  this  mortgage  at  my  house.  It 
was  after  Mike  had  gone  away,  and  before  he  came  back. 
He  says,  'Why  don't  you  sign  the  mortgage,  or  the  paper?' 


Wis.]  JANUARY  TERM,  1898.  645 

Collins  vs,  Hoehle. 

I  think  he  used  the  word  '  paper,'  or  he  wanted  the  note 
paid.  He  asked  me  why  I  didn't  sign  the  paper.  I  told 
hira  it  was  more  than  the  $1,200  note  called  for, —  $4,000, — 
and  that  I  would  not  do  anything  then  without  consulting 
our  attorney,  Mr.  Rock.  I  had  some  other  talk  with  him 
about  signing  that  mortgage  up  in  Catlin,  Butler  &  Lyons' 
office.  It  started  with  giving  an  order  on  Gilbert  for  his 
note,  and  I  told  him  I  wouldn't  give  any  order.  That  was 
before  Mike  got  back,  and  after  he  had  gone  away.  I  don't 
recollect  that  1  ever  had  any  other  talk  with  him  about 
security.  Q.  Now,  Jake,  how  did  it  come  that  this  $4,000 
mortgage  that  you  hold  there  was  drawn?  (Objected  to  as 
irrelevant,  incompetent,  and  immaterial.  Objection  over- 
ruled, and  exception.)  A.  The  purpose  or  object  for  which 
the  mortgage  was  drawn  was  to  bar  other  creditors  out, — 
depriving  other  creditors  from  deriving  any  bejiefit  from 
what  was  in  the  concern.  Mike  Collins,  talking  it  over,  sug- 
gested that  we  draw  up  a  mortgage  for  $4,000  to  bar  other 
creditors  out  from  deriving  anv  benefit  out  of  what  was  in 
the  concern.  At  that  time  the  firm  was  heavilv  indebted. 
There  were  bills  pressing  and  one  or  two  suits  pending  at 
the  time.  I  believe  there  was  one  judgment.  The  firm  did 
not  then  have  money  to  pay  these  bills  with  that  were  due 
and  pressing.  I  believe  the  indebtedness  of  the  concern  was 
somewhere  between  four  and  five  thousand. dollars,  includ- 
ing: the  Collins  note." 

The  defendant  then  offered  in  evidence  page  30  of  the 
transcript  of  the  testimony  of  the  witness  Mike  Collins  given 
in  the  superior  court  in  the  case  of  Olson  against  Collins, 
and  the  same  was  received,  and  read  to  the  jury,  over  plaint- 
iff's objection.  "  Q.  You  and  Jake  frequently  talked  over 
the  situation  of  your  affairs  in  connection  with  his  claim 
against  you?  A.  Yes.  Q.  He  knew  about  how  your  busi- 
ness stood,  didn't  he?    A.  My  father?     Q.  Yes,  sir.     A.  I 
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think  not.  '  Q.  He  knew  you  were  owing  people?  A.  I  don't 
know  as  he  did.  Q.  You  never  told  him  so,  did  you  ?  A.  No, 
sir.  Q.  Did  he  know  anything  about  this  proposition  of 
yours  and  Jake's,  when  you  had  this  mortgage  first  drawn 
for  $4,000,  and  gave  it  to  him  to  secure  him?  Did  you  not 
tell  him  about  that?  A.  Yes,  sir.  Q.  Didn't  you  tell  him  at 
the  time  what  your  object  was  in  doing  it!    A.  Yes,  sir." 

Defendant  offered  in  evidence  page  14  of  transcript  of 
plaintiflf's  evidence  given  in  the  former  trial  of  this  case,  as 
follows :  "  I  don't  think  Erickson  &  Collins  had  money  at  that 
time  to  pay  the  bills  that  were  being  pressed.  Erickson  said 
it,  and  Mike  Collins,  too.  He  told  me  in  that  conversation 
about  Jake  wanting  to  make  an  assignment.  You  and  him 
had  papers  got  out  for  an  assignment,  and  he  wouldn't  sign 
it,  and  they  wanted  him  to  sign  it,  and  he  wouldn't  do  it." 

Defendant  then  offered  in  evidence  page  2  of  the  deposi- 
tion of  plaintiff  taken  before  C.  R.  Fridley,  court  commis- 
sioner: "I  Sidn't  have  any  conversation  with  Erickson  & 
Collins,  or  either  of  them,  relative  to  giving  me  security  for 
that  debt  when  they  borrowed  the  money.  I  did  last  May. 
I  had  a  talk  with  both  of  them.  I  didn't  ask  them  for  a 
mortgage.  They  offered  to  give  me  a  mortgage.  I  knew 
the  firm  was  indebted  to  several  other  people.  I  learned 
while  Mike  was  away  that  several  other  men,  whom  they 
were  owing,  were  pressing  payment  of  their  claims.  I  didn't 
suppose  they  had  any  money  at  that  time  to  pay  either  my 
claim  or  any  other  claim  that  was  due." 

At  the  close  of  the  testimony  the  plaintiff  moved  the  court 
^o  strike  out  all  the  evidence  relating  to  the  agreement  of 
Erickson  &  Collins  to  give  a  $4,000  mortgage  to  the  plaint- 
iff for  the  purpose  of  hindering  and  delaying  their  creditors, 
and  to  the  execution,  preparing,  and  signing  of  that  mort- 
gage, which  motion  was  denied,  and  exception  taken.  The 
plaintiff  moved  the  court  to  direct  a  verdict  in  his  favor, 
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which  motion  was  denied,  and  the  plaintiff  excepted.  The 
jury  found  a  verdict  in  favor  of  the  defendant,  and  the  court 
denied  a  motion  to  set  the  same  aside  and  grant  a  new  trial. 

For  the  appellant  there  was  a  brief  by  Catlin^  Butler  db 
Lyona^  and  oral  argument  by  ThoB,  E.  Lyons. 

A.  T.  Eocky  for  the  respondent. 

PiNNBY,  J.  The  cross-examination  bv  the  defendant  of 
his  own  witness  Michael  Collins,  and  the  introduction  of 
contradictory  statements  made  by  him,  was  for  the  purpose 
of  his  impeachment,  and,  beyond  doubt,  was  effective  for 
that  purpose.  The  defendant  voluntarily  called  Mike  Col- 
lins as  a  witness  in  his  own  behalf,  without  being  under  any 
legal  necessity  or  obligation  to  do  so.  Under  the  universal 
and  well-settled  rule  of  evidence,  the  defendant  should  not 
hav^  been  allowed,  under  the  circumstances  stated,  to  im- 
peach him.  This  rule  was  violated  repeatedly,  and  in  a 
marked  degree,  as  the  foregoing  statement  of  the  case  clearly 
shows.  The  law  upon  this  subject  in  this  state  has  been 
definitely  settled.  Bicharda  v.  State,  82  Wis.  172-180.  The 
rule  is  there  stated  to  be  that,  while  a  party  may  show  that 
the  testimony  of  his  own  witness  is  incorrect  or  false  in  a 
matter  material  to  the  issue,  he  cannot  bo  allowed  to  im- 
peach such  witness  by  direct  testimony  either  of  his  bad 
reputation  for  veracity,  or  that  he  testifies  to  one  thing  in 
court  and  asserts  the  falsity  of  it  out  of  court.  This  rule  is 
elementary.  The  defense  sought  to  establish,  b}'^  the  testi- 
mony of  Mike  Collins,  a  fraudulent  intent  on  the  part  of 
Erickson  &  Collins  and  participation  in  it  by  the  plaintiff. 
The  admission  in  evidence  of  his  statement  to  the  effect  that 
he  had  informed  the  plaintiff  of  such  intent  could  not  but 
exercise  a  prejudicial  influence  upon  the  plaintiff's  case. 

In  Smith  v.  Dawley,  92  Iowa,  312,  one  Effie  Childs  was  a 
witness  for  the  defendant,  and  her  testimonv  was  favorable 
in  part  to  the  plaintiff,  and  afterwards  the  defendant  sought 
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to  impeach  her  by  introducing  a  letter  written  by  her,  which 
the  court  rejected,  and  this  was  assigned  as  error;  but  the 
court  upheld  the  ruling,  saying:  "  Conceding  that,  if  defend- 
ant was  misled  by  the  witness,  and  he  placed  her  on  the 
stand  in  pursuance  of  what  she  had  said  her  testimony  would 
be,  he  might  show  to  the  court  or  jury  the  facts  leading  to 
her  being  called  as  a  witness,  it  does  not  follow  that  he  can 
be  allowed  to  impeach  his  own  witness  in  violation  of  the 
general,  if  not  of  the  universal,  rule."  To  the  same  eflFect 
is  Adams  v.  Wheeler^  97  Mass.  67,  where  it  was  held  that  a 
party  could  not  be  allowed  to  prove  by  a  witness  statements 
previously  made  by  a  witness  called  by  himself,  inconsistent 
with  his  testimony  at  the  trial,  which  would  not  be  admis- 
sible as  independent  evidence,  and  could  have  no  effect  but 
to  impair  his  credit  with  the  jury.  In  Peopl-e  v.  Safford^  5 
Denio,  112,  where  the  point  was  material,  the  court,  after 
adverting  to  the  conflict  of  cases  and  text-books  on  the 
subject,  proceeded,  as  it  is  there  said,  to  consider  it  on  prin- 
ciple, and  determined  that  a  party  cannot  prove  contradict- 
ory statements  made  by  his  own  witness.  The  court  held 
that  such  evidence  is  only  allowable  with  a  view  to  the  im- 
peachment of  the  witness,  which  is  not  open  to  the  party 
producing  him.  In  Thompson  v.  Blanchard^  4  N.  Y.  303, 
311,  a  new  trial  was  granted  for  a  violation,  of  the  rule  in 
question.  Coulter  v.  Am.  Merchant^  Union  Exp.  Co,  56 
N.  Y.  585-589;  Steams  v.  Merchants'  Bank,  53  Pa.  St.  490. 
It  appears  to,  have  been  held  in  England,  by  the  decided 
weight  of  authority,  that,  even  when  a  party  was  surprised 
by  the  testimony  of  his  witness,  he  could  not  impeach  him 
by  proof  of  different  statements  made  by  him  out  of  court 
before  the  trial.  But  this  question  was  set  at  rest  by  a  stat- 
ute allowing  a  party  to  prove  that  his  own  witness  had  made 
a  statement  inconsistent  with  his  present  testimony,  but  this 
was  allowed  only  in  case,  in  the  opinion  of  the  judge,  such 
witness   proved  to  be  adverse,  and  only  after  laying  the 
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foundation  for  impeachment  as  in  other  cases.  It  seems  that, 
although  the  conflict  of  opinion  upon  this  question  which 
arose  in  England  has  continued  in  the  American  courts,  it 
appears  to  be  the  rule,  supported  by  the  great  weight  of  au- 
thority, that,  in  the  absence  of  statute,  a  party  cannot  be 
allowed  to  offer  direct  proof  by  other  witnesses  either  of 
the  bad  character  of  his  own  witness  for  truth  and  veracity, 
or  that  he  has  previously  made  statements  inconsistent  with 
his  present  testimony.  3  Jones,  Ev.  §  858,  and  cases  cited; 
1  Greenl.  Ev.  §  444. 

This  rule  has  been  so  applied  that,  when  one  party  calls  a 
witness  of  the  adverse  party  to  prove  certain  facts,  he  is 
thereby  prevented  from  impeaching  such  witness;  and  so, 
even  where  a  litigant  calls  the  adverse  party  as  his  own 
witness  to  prove  matters  not  merely  formal,  or  where  he  is 
not  compelled  by  law  to  call  him.  In  Jones,  Ev.,  supra^  it 
is  said :  "  Although  the  weight  of  authority  sustains  the  view 
that  a  party  cannot  prove  the  contradictory  statements  of 
his  own  witness  to  discredit  him,  yet  the  party  is  not  wholly 
without  remedy,  if  surprised  or  deceived  by  the  testimony. 
In  such  a  case  he  may  interrogate  the  witness  in  respect  ta 
previous  statements  inconsistent  with  the  present  testimony, 
for  the  purpose  of  probing  his  recollection.  He  may,  in  this 
way,  show  the  witness  that  he  is  mistaken,  and  give  him  an 
opportunity  to  explain  the  apparent  inconsistency.  This  is 
also  proper  to  show  the  circumstances  which  induced  the 
party  to  call  the  witness.  But,  where  the  sole  effect  of  an- 
swers to  such  questions  would  be  to  discredit  the  witness, 
the  questions  should  be  excluded ;  and,  if  the  recollection  of 
the  witness  is  not  refreshed  after  such  questions,  th^  party 
cannot  prove  his  contradictory  statements  by  other  wit- 
nesses." 

The  erroneous  ruling  of  the  circuit  court  in  this  regard  re- 
quires a  reversal  of  the  judgment  appealed  from. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 
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HuGuiER,  Administrator,  Respondent,  vs.  Lord,  imp.,  Ap- 
pellant. 

May  6 — May  S4, 1S98, 

Appeal:  Review  on  evidence. 

On  appeal,  where  the  only  questions  are  whether  the  findings  of  fact 
are  correct  upon  the  evidence,  the  judgment  will  not  be  disturbed 
unless  the  preponderance  of  evidence  is  clearly  against  such  find- 
ings. 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  A.  J.  Vinje,  Circuit  Judge.     Affirmed. 

Action  to  recover  the  amount  due  on  a  $1,500  promissory 
note  dated  June  25,  1892,  due  July  1, 1895,  made  by  defend- 
ants, payable  to  Anders  Pederson  or  order,  and  alleged  to 
have  been  by  him,  for  value,  before  maturity,  duly  indorsed 
and  transferred  to  plaintiflF's  intestate,  Annie  Huguier.  The 
important  disputed  questions,  under  the  pleadings  and  evi- 
dence, were  whether  Annie  Huguier  became  the  honu  fide 
owner  and  holder  of  the  note,  so  as  to  cut  oflF  defenses 
thereto  in  favor  of  the  makers  as  against  the  payee,  Anders 
Pederson,  and  if  not,  whether  the  note  was  void  for  want 
of  consideration. 

The  case  was  tried  by  the  court,  and  resulted  in  findings 
in  plaintiff's  favor  on  both  questions  mentioned,  and  that 
while  Pederson  owned  the  note,  and  was  indebted  to  plaint- 
iff's intestate  on  a  $0,000  note  secured  by  a  real-estate  mort- 
gage, she  partially  released  such  mortgage  in  consideration 
of  Pedcrson's  transferring  to  her,  as  collateral  security  for 
the  payment  of  her  $6,000  note,  the  note  in  suit;  that  the 
transfer  was  made  by  delivering  the  note,  duly  indorsed,  to 
John  A.  Bardon,  agent  for  Annie  Huguier;  that  after  such 
transfer  Pederson  died,  and  thereafter  the  note  was  deliv- 
ered by  Bardon  to  the  plaintiff;  that  the  amount  due  on  the 
debt,  for  which  the  note  was  turned  out  as  security,  at  the 


Wis.]  JANUAET  TEEM,  1898.  651 

Huguier  v&  Lord. 

time  of  the  trial,  exceeded  the  amount  due  on  the  note  in 
suit,  and  that  therefore  plaintiff  was  entitled  to  judgment 
for  the  principal  and  interest  due  on  the  collateral  note, 
amounting  to  $2,076.66. 

The  evidence  shows  that  about  the  time  the  agreement 
was  made  to  give  Annie  Huguier  collateral  security  in  con- 
sideration of  her  releasing  a  part  of  the  mortgage  security 
she  held  as  aforesaid,  the  note  in  question  was  in  the  hands 
of  John  A.  Bardon,  as  cashier  of  the  Bank  of  Superior,  and 
that,  for  the  purpose  of  temporarily  carrying  out  such  agree- 
ment, Pederson  made  and  left  with  Bardon  an  instrument 
of  which  the  following  is  a  copy: 

"Superior,  Wis.,  June  19th,  1893. 

"  In  case  of  my  death  (before  a  more  satisfactory  adjust- 
ment of  this  loan),  I  hereby  assign  as  col.  security  to  Mrs. 
A.  Huguier,  or  in  case  of  her  death,  to  her  son  Augtcst 
Huguier  the  within  contracts,  promissory  notes,  insurance 
policies,  etc.,  now  left  in  charge  of  John  A.  Bardon  as  my 
attorney  to  complete  said  transfer  and  assignments. 

[Signed]  "  A.  Pederson." 

The  evidence  further  shows  that  some  time  after  the  mak- 
ing and  leaving  of  such  paper  as  aforesaid,  and  while  Mr. 
Pederson  was  in  his  last  sickness,  Mr.  Bardon  took  the  note 
in  question  to  him  for  the  purpose  of  having  a  transfer 
thereof  made  to  Annie  Huguier  so  that  she  would  actually 
hold  the  title  thereto  as  collateral  security  for  the  payment 
of  the  §6,000  note;  that  to  effect  such  purpose,  Pederson  in- 
dorsed the  said  note  in  blank  and  delivered  the  same  back 
to  Mr.  Bardon  as  agent  for  Annie  Huguier;  that  he  retained 
the  same  as  such  agent  till  after  Pederson's  death  and  until 
he  delivered  the  same  to  Annie  Huguier,  her  agent  or  per- 
sonal representative. 

Exceptions  were  filed  to  the  findings  of  fact  made  on  the 
disputed  questions  between  the  parties.  Judgment  was  ren- 
dered in  accordance  with  the  findings  and  conclusions  of  the 
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trial  court  for  the  amount  due  on  the  note  in  suit,  and  de- 
fendant Lord  appealed. 

For  the  appellant  there  was  a  brief  by  Hughes  (kWhitf or d^ 
and  oral  argument  by  R,  D.  Whitford. 

For  the  respondent  there  was  a  brief  by  McCaxidand  <j& 
Smit/i,  and  oral  argument  by  K  F,  McCaudand. 

Maeshall,  J.  It  is  not  claimed  but  that  the  conclusions 
of  law  are  warranted  by  the  findings  of  fact  and  support  the 
judgment.  All  errors  assigned  go  to  the  question  of  whether 
the  facts  were  correctly  found  by  the  trial  court  on  the  evi- 
dence. As  often  heretofore  said  in  similar  cases,  it  is  not 
deemed  advisable  to  discuss  evidence  in  detail,  and  point  out 
the  particular  portions  which  tend  to,  and  those  that  do  not, 
support  the  findings.  That  would  only  lead  to  lengthy  opin- 
ions having  no  value  as  guides  in  future  cases.  So  it  is 
deemed  sufficient  to  say  here,  in  support  of  the  conclusion 
we  have  reached,  that  after  a  careful  examination  of  the  evi- 
dence preserved  in  the  record,  we  are  unable  to  say  that  it 
clearly  preponderates  against  the  findings  of  fact;  therefore 
the  judgment  cannot  be  disturbed  on  that  ground  {Nicholson 
V.  Colema7i,  90  Wis.  639 ;  Zoei  v.  O'Brien,  93  Wis.  249) ;  and 
there  being  no  other  ground  urged,  the  judgment  must  be 
aftirmed. 

Bi/  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


RoBBBTSON,  Respondent,  vs.  Pabker,  Appellant. 

May  6 — May  SJ^  1898, 

Judge,  personal  liability  for  tort:  Criminal  jurisdiction  of  municipal 

judge:  Abandonment, 

1.  Id  order  to  render  a  judge  of  a  municipal  court  liable  in  damages 
for  erroneously  assuming  jurisdiction  to  pass  judgment  upon  and 
commit  to  prison  a  person  brought  before  him  for  a  crime  of  which 
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he  liad  no  jurisdiction  except  to  examine  and  hold  to  bail  or  com- 
mit for  trial,  such  judge  must  have  acted  wilfully,  maliciously,  or 
corruptly  in  exercising  such  jurisdiction. 
2.  It  seems  that  a  municipal  judge,  invested  by  ch.  278,  Laws  of  1895, 
with  jurisdiction  "to  hear,  try  and  determine  all  criminal  actions 
arising  in  said  county,  not  punishable  in  state  prison,"  has  no  juris- 
diction to  try  and  pass  judgment  upon  a  person  charged,  un  ier 
sec,  4587c,  S.  &  B.  Ann.  Stats.,  with  abandoning  and  unreasonably 
refusing  and  neglecting  to  provide  for  his  wife,  but  his  power  is 
limited  to  holding  the  accused  to  bail  or  committing  him  for  trial. 

Appeal  from  an  order  of  the  superior  court  of  Douglas 
county:  Charles  SanxH,  Judge.    Affirmed. 

The  complaint  alleges  that  defendant  was  judge  of  the 
municipal  court  of  Douglas  county,  which  court  is  of  limited 
jurisdiction,  with  no  power  to  determine  a  criminal  action 
the  punishment  for  which  may  be  imprisonment  in  the  state 
prison;  that  on  July  21,  1897,  the  defendant  issued  a  war- 
rant for  arrest  of  plaintiff  to  answer  the  charge  of  abandon- 
ing his  wife,  under  sec.  4587<?,  S.  &  B.  Ann.  Stats.;  that 
plaintiff  was  arrested,  and  on  July  22,  1897,  after  a  hear- 
ing, the  defendant  wilfully,  unlawfully,  maliciously,  and  cor- 
ruptly sentenced  plaintiff  to  the  workhouse  for  Douglas 
county  for  thirty  days,  well  knowing  that  he  had  no  right 
or  jurisdiction  so  to  do;  that  a  commitment  was  issued,  and 
plaintiff  was  imprisoned  for  the  space  of  twenty-two  hours, 
when  he  was  discharged  upon  a  writ  of  Jiaheaa  corj>u8.  He 
claims  damages  in  the  sum  of  $500.  The  defendant  entered 
a  general  demurrer,  which  was  overruled.  The  defendant 
appeals  from  the  order  overruling  his  demurrer. 

John  A,  Murphy^  for  the  appellant,  argued,  mter  alia^  that 
the  defendant,  as  judge  of  the  municipal  court,  under  pro- 
ceedings for  the  examination  of  the  plaintiff,  of  which  he 
had  jurisdiction  by  sec.  4587(?,  S.  &  B.  Ann.  Stats.,  acquired 
jurisdiction  of  the  person  of  the  plaintiff  and  of  the  subject 
matter,  and  had  the  right  to  determine  the  question  of  his 
jurisdiction  to  pass  sentence,  and  his  decision  of  that  ques- 
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tion  was  judicial,  which,  if  erroneous,  did  not  render  him 
personally  liable.  Austin  v.  Vrooman^  14  L.  R.  A.  138 ;  But- 
ler V.  Potter,  17  Johns.  145;  Prigg  v.  Adams^  2  Salk.  674; 
Clark  V.  Holdridge,  58  Barb.  64;  Proudjit  v.  Henmon,  8 
Johns.  391 ;  Grove  v.  Van  Duyrij  44  N.  J.  Law,  654;  Bradley 
V,  Fisher^  13  Wall.  335 ;  State  ex  rel,  McCall  v.  Cohen^  16  S.  C. 
19%\  Lange  v,  Benedict^  73  N.  Y.  12;  Ackerley  v,  Parkinson^ 
3  Maule  &  S.  411;  Busteed  v.  Parsons^  54  Ala.  393,  25  Am. 
Rep.  688. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Geo,  C.  Cooper.  He  argued  that  the  municipal  court  of 
Douglas  county  was  a  court  of  inferior  jurisdiction  and  its 
judge  was  protected  only  when  he  acted  within  his  jurisdic- 
tion. That  he  acted  in  good  faith  was  no  defense,  but  that 
he  acted  wilfully,  corruptly,  or  maliciously  enhanced  the 
damages.  Truesdell  v.  Comhsy  33  Ohio  St.  186;  Sheldon  v. 
Hill,  33  Mich.  171;  La  Roe  v.  Poeaer,  8  id.  587;  Lanpher  v. 
Dewell,  56  Iowa,  153;  Piper  v.  Pearson,  2  Gray,  120;  Clarke 
V.  3fay,  id,  410;  Sullivan  v.  Jones,  id.  570;  Rutherford  v. 
Holmes,  66  N.  Y.  368;  Knowles  v,  Davis,  2  Allen,  61;  Down- 
ing vrHerrick,  47  Me.  462.  Jurisdiction  of  the  subject  mat- 
ter for  one  purpose  is  of  no  avail  in  an  action  for  the  exercise 
of  excessive  jurisdiction.  Patzackv.  Von  Gerichten,  10  Mo. 
App.  424;  Vanderpool  v.  State,  34  Ark.  174;  Cooley,  Torts, 
416,  417;  TramweU  v,  Russellville,  14  Ark.  105;  Wickes  v. 
Clutterbuck,  2  Bing.  483 ;  Austin  v.  Vrooman,  14  L.  R.  A.  138. 

Bakdeen,  J.  It  was  conceded  on  the  argument  that  the 
defendant,  as  judge  of  the  municipal  court  of  Douglas 
county,  had  no  legal  right  to  pronounce  judgment  against 
the  plaintiff  at  the  time  and  in  the  manner  set  forth  in  the 
complaint.  Ch.  278,  Laws  of  1895,  invests  said  judge  with 
jurisdiction  "  to  hear,  try  and  determine  all  criminal  actions 
arising  in  said  county,  not  punishable  in  state  prison,"  and 
"  to  hold  to  bail  all  persons  charged  with  other  offenses 
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against  the  laws  of  the  state  of  Wisconsin."  The  plaintiff 
was  charged  with  abandoning  his  wife,  and  unreasonably 
refusing  and  neglecting  to  provide  for  her,  contrary  to  sec. 
4587c,  S.  &  B.  Ann.  Stats.  This  section  declares  such  an 
offense  to  be  a  misdemeanor,  and  as  a  penalty  provides  that 
such  parent  or  husband,  "  on  conviction  thereof,  shall  be 
punished  by  imprisonment  in  the  county  jail,  not  less  than 
fifteen  days,  ten  days  of  which  imprisonment,  in  the  discre- 
tion of  the  court,  the  food  may  be  bread  and  water  only,  or 
by  imprisonment  in  the  state  prison  not  exceeding  one  year; 
except  in  counties  having  workhouses,  commitment  may  be 
made  to  such  workhouse  in  the  discretion  of  the  court." 
Sec.  4587<i  provides  that  "the  several  county  and  municipal 
courts  of  the  state  shall  have  concurrent  jurisdiction  with 
the  circuit  court  of  all  offenses  arising  under  this  act,  and 
every  such  county  and  municipal  court  shall  be  deemed  open 
at  all  times  to  hear,  try  and  determine  all  cases  arising  under 
this  act."  Other  sections  provide  that  the  judges  of  courts 
of  record  and  court  commissioners  are  authorized  to  issue 
process  for  the  arrest  and  examination  of  offenders  under 
the  act,  and  that  when  a  person  was  bound  over  for  trial 
the  record  of  such  examination  should  be  forthwith  trans- 
mitted to  the  county  or  municipal  court  of  the  proper  county. 
Under  these  provisions,  there  can  be  no  doubt  but  that  the 
defendant,  as  such  municipal  judge,  had  full  authority  to 
issue  a  warrant  for  the  arrest  of  plaintiff  upon  the  proper 
complaint  being  made,  and  to  hold  and  conduct  an  examina- 
tion. The  complaint  is  apparently  drawn  upon  the  assump- 
tion that  he  had  such  right,  but  the  contention  is  that  he  had 
no  right  to  try  the  plaintiff  for  that  offense.  As  examining 
magistrate,  the  defendant  was  acting  directly  within  the  lines 
of  his  authority.  In  that  regard  he  had  jurisdiction  of  the 
subject  matter  and  of  the  person  of  the  plaintiff,  and  his  au- 
thority continued  up  to  the  time  he  assumed  to  pass  sentence 
and  to  issue  a  commitment.    At  this  point  he  is  met  with 
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the  question  of  whether  he  had  a  right  to  pass  judgment 
on  the  plaintifif.  lie  finds  that  the  act  creating  the  offense 
provides  that  the  several  municipal  courts  of  the  state  shall 
have  concurrent  jurisdiction  with  the  circuit  courts  of  all 
such  offenses.  He  erroneously  decides  that  the  proceedings 
before  him  have  been  equivalent  to  a  trial,  and  that  he  is 
invested  with  authority  to  exercise  his  discretion,  and  send 
the  plaintiff  to  the  workhouse  of  the  county.  '  He  acts  upon 
the  assumption  that  the  law  giving  the  municipal  courts  of 
the  state  authority  to  try  and  determine  such  cases  gave  him 
such  authority.  In  this  he  was  in  error.  His  power  to  act 
was  limited  to  holding  the  accused  to  bail  or  committing 
him  for  trial.  Up  to  the  moment  of  pronouncing  sentence, 
he  had  possessed  ample  power  to  do  what  he  had  done.  In 
the  decision  of  the  question  that  he  had  jurisdiction  to  pro- 
nounce judgment,  did  the  magistrate  render  himself  liable 
in  damages  to  the  plaintiff?  He  did  erroneously  decide  that 
he  had  power  to  try  the  plaintiff,  but  did  such  erroneous  de- 
cision render  him,  as  to  all  future  acts,  a  trespasser?  There 
are,  we  frankly  admit,  decisions  holding  squarely  that  it  did, 
but  they  are  based  upon  the  proposition  that  the  rights  of 
the  individual  are  paramount  to  all  public  interests  involved, 
and  that  when  such  rights  are  unlawfully  invaded  his  right 
of  redress  is  absolute.  This  right,  however,  has  been  limited 
to  cases  where  the  offending  officer  is  one  possessing  inferior 
or  limited  jurisdiction.  Judges  of  courts  of  superior  or  gen- 
eral jurisdiction  possess  such  immunit}'',  even  when  it  is  al- 
leged that  they  have  acted  wilfully  and  corruptly.  But, 
as  to  officers  possessing  limited  jurisdiction,  the  lines  are 
drawn  tighter,  and  there  are  cases  in  the  books  holding  them 
to  the  strictest  accountability  for  their  judicial  acts.  But  in 
later  years  the  doctrine  has  been  somewhat  relaxed. 

It  requires  no  argument  to  show  that  the  doctrine  of  judi- 
cial immunity  is  absolutely  essential  to  the  very  existence 
of  the  judicial  office.    A  magistrate  could  not  be  respected 
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or  independent  if  his  motives  for  his  oflBcial  action,  or  his 
conclusions,  could  be  put  in  question  at  the  instance  of  every 
<iisappointed  suitor.  In  treating  of  this  subject,  the  text- 
books and  decisions  lay  down  the  proposition  that  the  officer, 
in  order  to  entitle  himself  to  claim  the  immunity  that  belongs 
to  judicial  conduct,  must  act  within  the  bounds  of  his  juris- 
diction. As  a  general  proposition  of  law,  this  statement 
must  be  accepted,  but  the  embarrassment  arises  when  it  is 
attempted  to  be  applied  to  cases  in  which  the  public  officer 
is  called  upon  to  decide  whether  or  not  a  particular  case  is 
within  his  jurisdiction,  and  he  falls  into  error  in  arriving  at 
that  conclusion,  and  whether  he  can  be  held  responsible  if 
he  acts  in  excess  of  his  jurisdiction.  Grove  v.  Van  Duyn,  44 
N.  J.  Law,  654,  is  a  case  in  which  these  questions  are  dis- 
cussed with  great  learning  and  ability.  Beasley,  C.  J.,  thus 
announces  the  rule:  "When  the  judge  is  called  upon  by  the 
facts  before  him  to  decide  whether  his  authority  extends 
over  the  matter,  such  an  act  is  a  judicial  act,  and  such  officer 
is  not  liable,  in  a  suit,  to  the  person  affected  by  his  decision, 
whether  such  decision  be  right  or  wrong.  But  when  no 
facts  are  present,  or  only  such  facts  as  have  neither  legal 
value  nor  color  of  legal  value  in  the  affair,  then,  in  that 
event,  for  the  magistrate  to  take  jurisdiction  is  not,  in  any 
manner,  the  performance  of  a  judicial  act,  but  simply  the 
commission  of  an  unofficial  wrong.  This  criterion  seems  a 
reasonable  one.  It  protects  a  judge  against  the  consequences 
of  every  error  of  judgment,  but  it  leaves  him  answerable  for 
the  commission  of  wrong  that  is  practically  wilful.  Such 
protection  is  necessary  to  the  independence  and  usefulness 
of  the  judicial  officer,  and  such  responsibility  is  important 
to  guard  the  citizen  against  official  oppression." 

There  is  a  distinction  running  through  many  of  the  cases 
between  a  proceeding  instituted  and  carried  on  by  a  magis- 
trate, where  the  initial  act  failed  to  secure  jurisdiction,  or, 

having  secured  it,  he  had  lost  it  by  neglect  of  legal  require- 
VOL.  99  —  42 
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ments,  and  those  where  jurisdiction  has  been  secured,  and, 
during  the  progress  of  the  investigation,  the  magistrate,  in 
view  of  the  situation,  decides  that  he  possesses  greater  power 
than  he  actually  possesses.  Brosde  v.  Sanderson^  86  Wis. 
368;  Frazier  v.  Turner^  76  Wis.  562;  and  Lueck  v.  Heislery 
87  Wis.  644,  are  cases  upon  which  the  magistrate's  liability 
is  established  under  the  rule  that  void  process  or  absolute 
loss  of  jurisdiction  ^e7wZ^n^  Z«V^  renders  him  responsible  to 
the  injured  party. 

In  discussing  the  question  herein  involved,  we  extract 
the  following  from  Mr.  Bishop's  Non-Contract  Law  (§  783): 
"  Most  of  the  cases  exhibit  an  inclination  to  be  specially  se- 
vere on  justices  of  the  peace  and  other  inferior  magistrates, 
compelling  them,  in  distinction  from  the  rule  as  to  the  su- 
.  perior  judges,  to  respond  in  damages  whenever  their  judicial 
act  was  without  jurisdiction.  But,  in  reason,  if  judges  prop- 
erly expected  to  be  most  learned  can  plead  official  exemp- 
tion for  their  blundering  in  the  law,  a  fortiori  those  from 
whom  less  is  to  be  expected,  and  who  receive  less  pay,  should 
not  be  compelled  to  respond  in  damages  for  their  mistakes 
honestly  made  after  due  carefulness."  After  stating  that 
the  better  authorities  appear  greatly  to  limit  the  strict  rule 
of  liability,  the  learned  author  further  says:  "Plainly,  in 
reason,  if  a  judicial  officer  of  whatever  grade  should  take 
jurisdiction  where  he  knew  he  had  none,  or  without  due  care 
to  ascertain  the  law,  he  should  answer  in  damages  to  the 
party  injured,  and  so,  it  is  believed,  are  the  authorities;  and 
in  legal  reason,  also,  this  should  constitute  the  only  excep- 
tion to  the  general  rule  of  exemption,  as  to  which  the  grade 
of  the  judicial  office  should  be  deemed  immaterial."  We 
might  cite  many  other  protests  and  criticisms  by  courts  and' 
text  writers  condemning  the  strictness  and  injustice  of  the 
rule.  The  current  of  modern  legal  thought  is  unquestion- 
ably in  favor  of  the  proposition  cited.  Thompson  v.  Jackson^ 
93  lowa^  376,  27  L.  E.  A.  92. 
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In  Austin  v.  Vroomany  128  N.  T.  22(9,  it  was  held  that  a 
justice  of  the  peace  "was  not  personally  liable  for  errone- 
ouslj'  deciding  that  he  had  jurisdiction  to  try  a  defendant 
who  had  tendered  bail  and  demanded  a  trial  by  jury,  where 
the  justice  had  jurisdiction  of  the  ofifense  and  the  defend- 
ant, except  for  such  offer  and  demand,  if  the  magistrate 
acted  in  good  faith.  In  JBell  v.  McEinney^  63  Miss.  187, 
the  defendant,  mayor  and  ex  officio  justice  of  the  peace,  fined 
and  committed  plaintiff  to  jail  for  an  offense  committed  out- 
side of  the  corporate  limits  of  the  town,  over  which  he  had 
no  jurisdiction  except  to  bind  the  party  over  to  await  the 
action  of  the  grand  jury.  Held^  that  he  was  not  liable  if 
he  acted  in  good  faith.  The  test  in  these  and  many  other 
cases  that  might  be  cited  is  whether  the  magistrate  acted 
in  good  faith.  It  is  true  that  there  are  cases  where  the 
question  of  good  faith  is  no  defense,  if  the  magistrate  ex- 
ceeded his  jurisdiction.  Truesdell  v.  Comhs^  33  Ohio  St.  186; 
Patzack  v.  Von  Gerichten^  10  Mo.  App.  424;  and  Vander- 
pool  V.  State,  34  Ark.  174,  are  cases  holding  this  rule  to  the 
limit  of  strictness.  We  are  content,  however,  to  join  in  the 
increasing  procession  of  states  that  have  adopted  and  are 
following  the  more  humane  and  less  stringent  test  of  lia- 
bility in  cases  of  this  kind.  We  have  been  led  to  prolong 
this  discussion  because  of  the  very  able  and  earnest  argu- 
ment of  counsel  on  both  sides  upon  this  question,  and  with 
the  hope  that  it  will  aid  in  the  future  determination  of  this 
case. 

Returning,  now,  to  the  complaint,  we  find  it  alleged,  in 
substance,  that  the  act  of  the  defendant,  in  sentencing  and 
committing  the  plaintiff,  was  wilful,  malicious,  and  cor- 
rupt, and  performed  when  he  well  knew  that  he  had  no 
right  or  authority  so  to  do.  The  motives  and  good  faith  of 
the  defendant  are  directlv  challenojed,  and  the  demurrer 
admits  the  truth  of  these  allegations.  It  being  admitted 
that,  under  the  law,  the  sentencing  and  commitment  of 


99    660 
1 109    105 


660  SUPKEME  COUKT  OF  WISOONSm.  [99 

Barthell  vs.  Hencke  and  another. 

plaintiff  were  beyond  the  authority  of  defendant,  and  by 
the  pleading  that  the  act  was  wilfully,  maliciously,  and 
corruptly  done,  and  with  full  knowledge  of  his  want  of  au- 
thority, we  see  no  escape  from  the  conclusion  that  the  com- 
plaint states  a  cause  of  action. 

By  the  Court. —  The  order  of  the  superior  court  of  Doug- 
las county  is  affirmed. 


Babthbll,  Appellant,  vs.  Henoeb  and  another,  Bespondents. 

May  e^May  XJ^  1893, 

Corporations:  Attachment  of  stock:  Service  on  de  jure  officer:  Collateral 

attach 

■  Where  a  person  who  has  been  illegally  elected  secretary  and  treas- 
urer of  a  corporation  has  taken  possession  of  the  corporate  books 
and  papers,  and  is  recognized  by  the  corporation  as  such  officer, 
his  right  to  the  office  must  be  recognized  by  outsidera  Jurisdic- 
tion in  proceedings  to  attach  corporate  stock  under  sec.  2980,  R  SL 
1878,  cannot  therefore  be  obtained  by  service  of  a  copy  of  the  writ 
on  the  dejure  secretary. 

Appeal  from  an  order  of  the  superior  court  of  Douglas 
county :  Charles  Smith,  Judge.    Affirm^. 

Barthell  sued  the  defendants  upon  promissory  notes.  The 
defendants  were  nonresidents  and  no  service  was  obtained 
upon  them,  but  they  owned  stock  in  two  "Wisconsin  corpo- 
rations, and  a  writ  of  attachment  was  issued,  and  the  officer 
executing  the  writ  attempted  to  attach  such  shares  of  stock 
under  sees.  2738,  2989,  R  S.  1878,  by  leaving  a  copy  of  the 
writ  with  one  Charles  E.  Barthell,  whom  he  certified  to  be 
the  secretary  and  treasurer  of  both  corporations.  Charles 
E.  Barthell  gave  the  officer  certificates,  as  required  by  sea 
2989,  E.  S.  1878,  certifying  that  the  defendants  Bendke 
owned  certain  shares  of  stock  in  the  said  corporations  ex- 
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ceeding  in  par  value  the  notes  sued  on,  and  signed  such  cer- 
tificates as  secretary  and  treasurer  of  the  two  corporations. 
The  officer  made  due  return  of  the  writ,  and  an  order  for 
service  by  publication  of  the  summons  was  duly  obtained, 
under  which  personal  service  was  made  on  the  defendants 
in  the  state  of  Minnesota.  No  appearance  being  made,  judg- 
ment by  default  was  entered  for  the  amount  due  on  the 
notes,  execution  was  issued,  and  the  stock  levied  upon. 
Thereupon  the  defendants  appeared  specially,  for  the  pur- 
pose of  moving  to  set  aside  the  attachment,  judgment,  and 
execution,  upon  affidavits  tending  to  show  that  Charles  E. 
Barthell  was  not  an  officer  of  the  corporations  at  the  time 
of  the  service  of  the  writ  of  attachment  upon  him,  nor  the 
custodian  of  any  of  their  books  or  papers.  Testimony  was 
taken  upon  the  motion,  and  the  court  found,  among  other 
things,  that  Charles  E.  Barthell  was,  at  the  time  of  the  serv- 
ice of  the  writ  of  attachment,  secretary  and  treasurer  dejure 
of  both  corporations,  but  that  Fred  W.  Hencke  was  the  sec- 
retary and  treasurer  de  factOj  and  had  possession  of  the 
books,  papers,  and  records  thereof.  Thereupon  the  court 
vacated  the  judgment,  attachment,  and  execution  levies  as 
void  for  want  of  jurisdiction,  and  the  plaintiff  appeals. 

H,  V.  Gard^  for  the  appellant,  contended,  inter  alia^  that 
service  on  an*  officer  who  is  such  officer  dejure  only  is  good. 
Eel  JSiver  Nav.  Co,  t;.  Struver^  41  Cal.  616;  Badger  v.  U.  8. 
93  U.  S.  604;  Salamanca  v.  Wilson^  109  id.  627;  Beach, 
Priv.  Corp.  §  233!  There  can  be  no  de  facto  officer  apart 
from  the  dejure  officer,  where  there  is  another  individual 
claiming  to  hold  the  title  to  the  office  and  the  right  to  act 
therein.  Beach,  Priv.  Corp.  §  233;  Thomp.  Corp.  §  3898; 
Ellsworth  W.  Mfg.  Co.  v.  Faunce^  79  Me.  440 ;  Genesee  Ind. 
Sch.  Dist  v.  McDonald^  98  Pa.  St.  444;  Moses  v.  Tompkins^ 
84  Ala.  613. 

For  the  respondents  there  was  a  brief  by  Titus  <&  Mcin- 
tosh^ and  oral  argument  by  T.  L,  Mcintosh. 
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WiNSLow,  J.  Corporate  stock  can  only  be  attached  by 
leaving  an  attested  copy  of  the  writ  with  "  the  clerk,  treas- 
urer, or  cashier"  of  the  corporation,  if  there  be  such  an  offi- 
cer; otherwise  with  any  officer  or  person  who  has  custody 
of  the  books  and  papers  of  the  corporation.  E.  S.  187S,  sec. 
2989.  In  the  present  case  the  copy  was  left  with  a  man  who 
had  been  legally  elected  secretary  and  treasurer.  Two  days 
prior  to  the  service  of  the  writ,  however,  meetings  of  both 
corporations  had  been  held,  and  another  person  had  been 
elected,  who  had  immediately  taken  possession  of  the  corpo- 
rate books  and  papers.  No  sufficient  notice  of  these  meet- 
ings had  been  served  on  Charles  E.  Barthell,  who  owned  one 
share  of  stock  in  each  corporation.  Therefore,  althoagh  all 
the  other  stockholders  were  present,  it  seems  that  no  legal 
election  of  new  officers  could  be  held.  Upon  this  fact  the 
appellant  claims  that  Barthell  was  still  the  dejure  secretary 
and  treasurer,  and  so  that  the  attachment  was  eflfective.  This 
claim,  however,  cannot  be  sustained.  Conceding  that  the 
election  of  the  new  secretary  and  treasurer  was  invalid,  he 
still  took  and  retained  possession  of  the  books  and  papers 
of  his  office,  and,  as  to  third  persons,  he  was,  to  all  intents 
and  purposes,  the  secretary  and  treasurer  of  the  corpora- 
tions. The  title  to  corporate  offices  cannot  be  tried  in  this 
way.  One  who  is  acting  as  officer  of  a  corporation,  and  who 
is  recognized  by  the  corporation  itself,  and  is  in  possession 
of  his  office,  must  be  recognized  as  such  officer  by  outsiders 
in  all  merely  collateral  proceedings.  His  right  can  only  be 
attacked  in  a  direct  action  brought  for  that  purpose  by  a 
stockholder  or  by  one  authorized  by  law  to  sue.  Peojila 
ex  rel.  McConville  v,  HillSy  1  Lans.  202;  Mechanics  J/^at.  Bank 
V.  R.  C.  Burnet  Mfg.  Co,  32  N.  J.  Eq.  236;  1  Cook,  Stock, 
§620;  3  Thomp.  Corp.  §  3897. 

It  follows  that  there  was  no  legal  attachment  of  the  de- 
fendants' stock,  and  hence  that  no  jurisdiction  was  obtained, 
and  the  proceedings  were  rightly  vacated. 

By  the  Court — Order  affirmed. 
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Dana,  Eespondent,  vs.  Duluth  Tbust  Company,  imp.,  Ap-  . 

pellant.  im^\ 

May  7— May  £4, 1898. 

Principal  and  agent:  Purchase  of  tax  title  by  agent:  Reimbursement, 
when  required  as  a  condition  of  relief:  Mortgages:  Duty  of  owner 
of  equity  of  redemption  to  pay  taxes:  Equity:  Statute  of  frauds. 

Plaintiff's  agent,  in  duty  bound  to  care  for  his  mortgage  securities, 
agreed  with  another  to  purchase  a  tax  certificate  on  certain  of  the 
mortgaged  lands,  take  a  tax  deed  thereon,  by  judicial  proceedings 
quiet  title  thereto  as  to  all  persons  but  plaintiff,  such  other  to 
obtain  a  deed  from  the  mortgagor,  take  possession  of  the  lands  and 
collect  the  rents  in  the  meantime  for  such  agent's  use,  ahd  then 
that  the  property  should  be  sold,  plaintiff's  mortgage  be  paid,  such 
agent  be  reimbursed  for  his  expenditures  not  covered  by  rents  re- 
ceived, and  the  balance  be  divided  between  the  parties  to  the  enter- 
prise. The  agreement  was  made  and  carried  out  without  knowl- 
edge of  plaintiff,  up  to  and  inclusive  of  perfecting  the  title  under 
the  tax  deed,  such  other  taking  the  deed  from  the  mortgagor,  with 
a  covenant  therein  to  pay  the  mortgage  debt.  In  the  meantime 
the  value  of  the  property  depreciated  so  as  to  be  inadequate  to 
secure  plaintiff's  debt  Upon  plaintiff's  discovering  the  facts,  ac- 
tion was  brought  to  vacate  the  tax  deed,  and  the  agent  defended 
upon  the  theory,  only,  that  he  possessed  a  lien  for  taxes,  merged 
in  the  deed,  paramount  to  the  principal's  lien  under  his  mortgage. 
Held: 

(1)  That  the  rule,  that  an  agent  cannot  speculate  with  property 
of  the  principal  under  his  charge,  to  the  prejudice  of  the  principal, 
renders  voidable  a  tax  deed  obtained  by  such  agent,  of  such  prop- 
erty, which  is  satisfied  in  equity,  however,  by  requiring  the  prin- 
cipal, as  terms  of  avoiding  such  deed,  to  reimburse  the  agent  for 
the  expenditures  necessary  to  protect  such  principal's  interest  in 
the  land,  with  interest  thereon. 

(2)  That  the  rule  requiring  such  reimbursement  does  not  apply 
-where  the  agent  is  in  receipt  of  rents  from  the  property  sufficient 
to  pay  the  taxes,  nor  in  any  case,  unless  the  agent,  by  a  proper 
showing,  places  the  court  in  a  position  to  do  complete  equity  by 
its  decree. 

(8)  That  where  the  plaintiff  shows  the  existence  of  the  relation 
Tendering  the  taking  of  the  tax  deed  wrongful,  circumstances  call- 
ing for  terms  of  setting  it  aside,  under  the  rule  stated,  are  purely 
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defensive,  and  unless  made  to  appear,  the  judgment  should  go 
absolutely. 

(4)  That  when  a  person,  so  circumstanced  as  to  be  in  duty  bound 
to  pay  the  taxes,  purchases  a  tax  certificate  or  takes  a  tax  deed,  it 
operates  as  a  redemption  from  the  taxes  and  gives  such  purchaser 
no  right  to  a  lien  to  recover  his  expenditures. 

(5)  That  it  is  the  duty  of  a  person,  in  possession  under  a  deed 
conveying  to  him  an  equity  of  redemption  from  a  mortgage,  to 
pay  the  taxes  on  the  property,  and  if  the  possession  and  title  are 
held  in  trust  for  the  grantee  and  another,  both  are  bound  to  pay 
the  taxes  as  between  tliem  and  the  mortgagee  of  the  property,  so 
that  the  purchase  of  a  tax  certificate  on  the  property  by  either 
operates  as  a  redemption  from  the  tax. 

(6)  That  the  fact  that  the  agreement  between  the  person  in  pos- 
session and  holding  the  title  and  such  other  is  verbal  and  void 
under  the  statute  of  frauds,  cannot  be  invoked  by  either  in  de- 
fense of  a  claim  under  the  tax  certificate  or  tax  deed,  under  the 
rule  that  courts  of  equity  will  not  permit  the  use  of  the  statute  of 
frauds  to  commit  a  fraud. 

(7)  That  an  agreement,  stated  in  the  foregoing,  having  been 
made  and  partially  carried  out  without  the  knowledge  of  plaintiff^ 
on  the  theory  that  his  interests  were  not  to  be  imperiled,  the 
agent  became  thereby  estopped  from  changing  his  position  in  that 
regard  to  plaintiff's  prejudice. 

[Syllabus  by  Marshall,  J.J 

Appeal  from  a  judgment  of  the  superior  court  of  Douglas 
count}':  Charles  Smith,  Judge.    Affirmed. 

An  action  in  equity  involving  the  question  of  whether  a 
real-estate  mortgage  owned  by  plaintiff  is  a  lien  on  property 
described  therein,  paramount  to  the  claim  of  defendant  Du- 
luth Trust  Company  under  a  tax  deed  acquired  by  such  com- 
pany while  acting  as  agent  for  the  plaintiff  in  respect  to 
caring  for  his  mortgage  securities,  including  the  one  in  ques- 
tion. The  trial  court  found  the  issue  of  law  in  plaintiff's 
favor  on  the  following  facts: 

From  May,  1892,  to  November,  1894:,  the  trust  company 
"was  plaintiff's  agent  in  respect  to  loaning  money  on  real 
estate  in  Duluth,  Minnesota,  and  Superior,  "Wisconsin,  and 
collecting  and  remitting  interest  paid  on  such  loans,  and 
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looking  after  his  affairs  in  regard  to  mortgage  securities, 
among  them  that  in  question,  not  receiving  or  expecting  any 
compensation  for  its  services  other  than  indirect  benefits 
growing  out  of  being  able,  through  the  arrangement  with 
plaintiff,  to  place  loans  for  him  and  make  commissions  thereon 
from  the  borrowers.  On  the  1st  day  of  October,  1893,  while 
acting  as  such  agent,  the  trust  company  acquired  by  pur- 
chase, at  its  face  value  of  $233.91,  a  tax-sale  certificate  on 
the  mortgaged  property,  on  the  tax  sale  of  1892  for  the 
taxes  of  1891,  and  concealed  that  fact  from  the  plaintiff. 
On  the  24th  day  of  June,  1894,  defendant  Stephenson,  for 
the  consideration  of  $1,  obtained  a  conveyance  from  the 
mortgagors  of  their  equity  of  redemption  in  the  property, 
by  a  deed  containing  a  clause  obligating  him  to  pay  plaintiff's 
claim  against  the  mortgagors.  Such  conveyance  was  ob- 
tained pursuant  to  an  agreement  entered  into  between  the 
trust  company  and  defendants  Stephenson  and  TJpham,  to 
the  effect  that  Stephenson  should  take  such  conveyance,  the 
trust  company  perfect  the  title  to  the  property  by  a  tax  deed 
and  the  prosecution  of  an  action  to  judgment,  quieting  title 
in  it  as  against  all  persons  but  plaintiff;  that  the  company 
should  advance  all  money  necessary  in  the  meantime  to  pro- 
tect the  title  from  tax  liens,  keep  up  interest  due  plaintiff,  and 
pay  the  expenses  of  the  judicial  proceedings;  that  Stephen- 
son and  Upham  should  collect  all  rents  from  lessees  of  the 
property  and  pay  the  same  to  the  trust  company  to  be  ap- 
plied upon  its  advances;  that  title  being  perfected  in  such 
company  as  contemplated,  the  property  should  be  sold,  and 
out  of  the  proceeds  plaintiff's  mortgage  debt  be  paid,  then 
the  balance  due  the  company  for  expenditures,  under  the 
agreement,  and  the  residue  be  equally  divided  between  the 
company  and  TJpham  and  Stephenson.  The  entire  scheme 
was  carried  out  up  to  and  inclusive  of  a  judgment  of  the 
proper  court,  quieting  title  to  the  property  in  the  trust  com- 
pany against  all  persons  but  plaintiff,  who  was  not  made  a 
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party.  All  the  defendants,  including  TJpham  and  Stephen- 
son, allowed  the  case  to  go  by  default.  The  proceedings 
mentioned  were  carried  on  without  knowledge  of  the  facts 
on  plaintiff's  part,  or  of  any  default  of  the  mortgagors. 
The  date  of  the  trust  company's  tax  deed  was  April  8, 1895, 
and  May  16th,  thereafter,  in  order  to  protect  its  interest,  it 
redeemed  the  property  from  the  tax  sale  of  1892  at  a  cost 
of  $524.34.  During  all  the  time  mentioned,  plaintiff  was 
relying  on  the  trust  company  as  his  agent  to  look  after  his 
interest  in  the  property  and  inform  him  of  anything  neces- 
sary to  be  done  in  the  premises.  When  the  mortgagors  first 
made  default  in  the  conditions  of  the  mortgage,  the  prop- 
erty was  adequate  security  for  the  debt  due  plaintiff,  but 
by  the  time  he  discovered  the  facts  it  had  greatly  depre- 
ciated in  value  and  become  inadequate  security  for  such 
debt,  and  the  mortgagors  had  become  wholly  insolvent. 

The  trust  company  made  no  claim  to  the  premises  under 
its  tax  deed,  other  than  a  lien  to  secure  a  reimbursement  of 
the  monej's  paid  out  for  taxes,  with  interest  on  such  moneys 
from  the  time  paid.  The  court  decided  that  the  company 
was  not  equitably  entitled  to  any  protection  for  its  expen- 
ditures in  acquiring  tax  liens  on  the  property  or  payment 
of  taxes  thereon,  and  rendered  judgment  accordingly,  ad- 
judging the  tax  deed,  and  all  claims  of  the  trust  company 
for  moneys  expended  for  taxes,  void  as  to  plaintiff.  From 
that  the  trust  company  appealed. 

For  the  appellant  there  was  a  brief  by  Mb Catcsland  d 
Smith,  and  oral  argument  by  M  F,  McCausland. 

For  the  respondent  there  was  a  brief  by  Henry  J.  Jordan, 
attorney,  and  S.  T.  cfe  Wm,  Harrison^  of  counsel,  and  oral 
argument  by  Mr,  Jordan. 

Marshall,  J.  It  is  familiar  that  the  relations  between 
principal  and  agent  are  such  that  the  latter  cannot  right- 
fully speculate  with  the  property  of  the  former  under  his 
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charge,  or  acquire  any  interest  therein  to  the  prejudice  of 
his  principal.  So,  if  such  property  be  real  estate,  the  agent 
cannot  acquire  a  valid  tax  title  thereon,  or  any  interest 
therein,  in  breach  of  his  duty  to  his  principal.  Geidnger  v. 
Beylj  71  Wis.  358.  But  the  rule  in  that  regard  is  satisfied 
in  equity  by  avoiding  a  tax  deed  wrongfully  obtained,  at 
the  suit  of  the  principal,  on  condition  of  his  reimbursing  the 
agent  for  the  money  such  principal  would  have  been  obliged 
to  expend  to  discharge  the  tax  lien  had  the  agent  not  ac- 
quired it,  with  legal  interest  thereon.  That  is  elementary. 
Authorities  need  not  be  cited  to  sustain  it.  As  counsel  for 
appellant  contend,  it  is  so  laid  down  by  all  text  writers  and 
recognized  by  all  courts.  McMahon  v.  MoGraw,  26  Wis. 
614;  jptsk  V.  Brunette^  30  Wis.  102;  Geisinger  v.  Beyly  supra; 
Ellsworth  V.  Cordrey^  63  Iowa,  675;  Cooley,  Taxation,  502; 
Black  well,  Tax  Titles,  §  598;  Black,  Tax  Titles,  §  287.  The 
reason  of  such  rule  springs  from  the  principle  which  under- 
lies our  whole  system  of  equity  jurisprudence,  viz.  that  he 
who  seeks  equity  must  do  equity.  The  tax  being  a  burden 
on  the  land,  collectible  out  of  that  as  the  primary  fund, 
paramount  to  all  other  claims  upon  it,  the  mortgagee  is 
obliged  to  discharge  such  burden,  if  those  whose  duty  it  is 
to  pay  the  taxes  fail  to  do  so,  in  order  to  preserve  his  secu- 
rity;  therefore,  if  the  agent  acquires  a  tax  deed  of  the  land 
wrongfully,  he  becomes,  nevertheless,  equitably  interested 
in  such  land  to  the  extent  of  the  lien  for  taxes  merged  in 
such  deed,  and  entitled  to  retain  such  deed  to  protect  such 
interest.  To  that  extent  the  agent's  equity  is  superior  to 
that  of  the  principal  under  his  mortgage;  therefore  such 
principal,  in  seeking  equity^  to  avoid  such  deed,  must  stand 
ready  to  do  equity  by  reimbursing  his  agent  so  far  as  the 
latter's  expenditures  were  necessary  to  protect  the  mort- 
gage security. 

Appellant  contends  that  the  equitable  rule  stated  in  the 
foregoing  applies  to  the  facts  found  by  the  trial  court;  hence 
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that  the  conclusion  of  law  reached,  that  plaintiflTs  mortgage 
is  paramount  to  the  lien  of  appellant  for  its  expenditures  for 
taxes,  is  wrong.  Whether  such  contention  should  be  sus- 
tained, turns  on  whether  the  relation  of  principal  and  agent, 
in  respect  to  the  property,  existed  when  the  tax  lien  was  ac- 
quired, and  whether  appellant  bore  any  other  relation  ta 
the  property  that  rendered  it  its  duty  to  pay  the  taxes. 

From  the  foregoing  it  becomes  important  to  determine 
Avhat  appellant's  real  position  was  in  relation  to  the  prop- 
erty at  the  time  the  tax  certificate  was  acquired  and  the 
tax  deed  taken.  The  evidence  and  findings  are  to  the  effect 
that  the  trust  company  obtained  the  certificate  pursuant  to 
an  agreement  with  Stephenson  and  TJpham  that  all  should 
jointly  go  into  a  speculation  to  realize  as  a  profit,  for  equal 
division  between  them,  the  value  of  such  property  over  and 
above  the  debt  secured  thereby  and  the  amounts  necessary 
to  protect  the  title  from  tax  claims  in  excess  of  rents  that 
might  be  obtained  in  the  meantime.  The  scheme  contem- 
plated that  the  trust  company  should  purchase  the  certificate, 
perfect  title  thereunder  by  tax  deed  and  judicial  proceedings 
to  bar  all  persons  interested  in  the  property  except  plaintiff, 
and  advance  all  moneys  necessary  for  that  purpose;  that 
Stephenson,  of  the  firm  of  Stephenson  &  TJpham,  should 
obtain  the  equity  of  redemption  from  the  mortgagors,  take 
possession  of  the  property,  collect  the  rents  thereof  in  the 
meantime,  and  turn  them  over  to  the  trust  company  to  re- 
imburse it  to  that  extent  for  its  expenditures  in  carrying  out 
the  joint  enterprise;  and  that  when  the  title  was  so  per- 
fected, the  property  should  be  sold,  plaintiff's  mortgage  debt 
be  paid,  appellant  be  reimbursed  the  balance  of  its  advances 
not  theretofore  covered  by  rents  received,  and  the  residue 
be  then  divided  between  those  engaged  in  the  scheme.  The 
facts  found  further  are  to  the  effect  that  the  equity  of  re- 
demption was  obtained  pursuant  to  this  arrangement,  by 
a  conveyance  to  Stephenson  in  which,  by  an  appropriate 
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-clause,  he  agreed  to  pay  plaintifiTs  claim  and  stand  in  the 
place  of  the  mortgagors  in  respect  to  the  covenants  in  the 
mortgage;  that  he  immediately  took  possession  of  the  prop- 
erty and  thereafter,  for  several  months,  received  rents  from 
all  buildings  thereon  and  turned  the  same  over  to  the  appel- 
lant before  the  tax  deed  was  taken.  Whether  such  rents 
were  sufficient  to  reimburse  appellant  for  the  cost  of  the  tax 
■certificate,  before  the  tax  deed  was  taken,  does  not  appear, 
nor  whether  a  sufficient  amount  was  obtained  thereafter  for 
that  purpose;  but  appellant  had  the  benefit  of  the  rents, 
whatever  they  were.  Now  here  comes  in  an  exception  to 
the  rule  that  an  agent,  taking  a  tax  deed  on  his  principal's 
property,  is  entitled  to  be  reimbursed  in  equity  for  the 
amount  of  his  expenditures  which  were  a  lien  thereon,  viz. 
that  the  agent  cannot  acquire  a  valid  tax  deed  on  the  lands 
of  his  principal,  nor  successfully  assert  a  lien  under  a  tax 
deed  so  obtained  for  the  amount  of  taxes  represented  thereby, 
if  he  had  in  his  hands  rents  and  profits  from  the  premises 
sufficient  to  reimburse  him  for  the  necessary  expenditures 
to  take  up  the  tax  lien.  Travellers  Ins,  Co,  v.  Patten,  98 
Ind.  209.  In  the  same  line,  though  not  directly  in  point,  is 
J^ox  V,  Zimmermanny  77  Wis.  414. 

It  does  not  appear  whether  the  rents  received  by  appellant 
were  sufficient  to  cover  necessary  expenditures  for  taxes. 
A  necessary  part  of  the  accounting,  requisite  to  the  court's 
granting  the  relief  asked,  was  for  appellant  to  make  a  com- 
plete showing  of  receipts  as  well  as  expenditures,  and  fail- 
ing in  that,  it  was  right  to  deny  such  relief  entirely.  Upon 
plaintiff's  establishing  the  relation  of  principal  and  agent 
between  him  and  the  trust  company,  and  that  it  obtained 
the  tax  deed  in  breach  of  its  duty  growing  out  of  such  rela- 
tion, plaintiff  became  entitled  to  the  relief  prayed  for,  unless 
the  trust  company  made  a  proper  showing  to  enable  the 
■court  to  determine  definitely  its  equitable  claims  upon  the 
property.    That  it  failed  to  do. 
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But  there  is  another  principle  which  seems  to  apply  to 
the  facts;  that  is,  that  a  person  who,  because  of  his  inter- 
est in  the  property,  is  in  duty  bound  to  pay  the  taxes 
thereon,  cannot  obtain  a  tax  deed  on  such  property  so  as  to 
cut  ofif  the  rights  of  others  interested  therein,  or  acquire 
any  lien  thereon  for  the  money  expended  for  taxes  in  ac- 
quiring such  title.  The  buying  of  a  tax  certificate  under 
such  circumstances  operates  merely  as  a  payment  of,  or  re- 
demption from,  the  tax.  Smith  u.  Lewisj  20  Wis.  350.  Says 
Cooley  on  Taxation  (page  501),  in  substance,  this  principle 
is  so  universal,  so  reasonable  and  just,  as  to  scarcely  need 
the  support  of  authority.  Show  the  existence  of  the  duty, 
and  the  disqualification  to  take  the  tax  deed  or  acquire  a 
tax  lien  is  made  out  in  every  instance.  That  disability  ap- 
plies to  the  purchaser  of  the  equity  of  redemption.  Travel- 
ler8  Ins.  Co.  v.  Patten^  svpra.  In  Avery  v.  Judd^  21  Wis. 
2G2,  this  court  held  in  effect,  that  the  purchaser  from  a 
mortgagor,  subject  to  a  mortgage,  stands  in  his  stead  and  is 
in  duty  bound  to  pay  the  taxes  the  same  as  his  grantor,  and 
if  a  person  so  circumstanced  acquire  a  tax  deed  of  the  prop- 
erty, it  is  utterly  void ;  a  fortiori^  that  must  necessarily  be 
the  case  when  the  conveyance  of  the  equity  of  redemption 
contains  a  clause  by  which  the  grantee  assumed  and  agreed 
to  pay  the  mortgage  debt. 

From  the  foregoing  it  is  clear  that  it  was  Stephenson's 
duty,  not  only  on  general  principles  of  equity,  but  under  the 
covenant  in  his  deed,  to  pay  the  taxes  represented  by  the 
tax  certificate  upon  which  .the  tax  deed  in  question  was 
issued,  and  to  pay  all  taxes  on  the  property  during  the  life 
of  the  mortgage.  Now  it  stands  as  a  verity  in  this  case  that 
the  appellant  was,  really,  equally  interested  with  Stephen- 
son in  the  equity  of  redemption;  that  to  the  extent  of  the 
necessary  expenditures  for  taxes,  it  was  the  sole  beneficiary 
of  the  interest  which  he  acquired  nnder  the  deed  from  the 
mortgagors.     Stephenson  was  a  mere  trustee  of  the  title  for 
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the  sole  use  and  benefit  of  the  appellant,  till  reimbursed  for 
all  expenditures  incurred  by  it  in  carrying  out  the  joint 
enterprise;  and  upon  the  tax  deed  being  taken,  appellant 
became,  at  most,  as  between  the  parties,  the  owner  of  the 
property  subject  to  the  plaintiflf's  mortgage,  if  the  scheme 
were  carried  out  as  agreed  upon,  for  it  does  not  appear  to 
have  been  contemplated  that  plaintiff  should  be  prejudiced 
by  the  speculation  that  was  going  on  between  the  trust  com- 
pany and  Stephenson  and  Upham,  till  long  after  the  tax  deed 
was  taken.  Not  till  the  depreciation  in  the  value  of  the 
property  destroyed  the  prospect  of  profits  in  the  enterprise 
and  jeopardized  the  prospect  of  recovering  the  money  ex- 
pended by  appellant  and  his  associates  as  well,  did  it  occur 
to  them  to  insist  upon  the  tax  claim  as  a  lien  paramount  to 
the  plaintiflf's  mortgage.  Therefore,  no  reason  is  perceived 
why  the  trust  company  should  not  be  considered  in  equity 
bound,  as  one  of  the  owners  of  the  equity  of  redemption,  to 
pay  the  tax  the  same  as  if  such  equity  had  been  actually 
vested  in  it.  It  occupied  no  better  position  merely  because 
the  title  was  placed  in  the  name  of  another  for  its  use.  The 
fact  that  the  agreement  for  the  speculation  was  verbal,  and 
voidable  under  the  statute  of  frauds  on  that  account  at  the 
option  of  either  party  to  the  enterprise,  does  not  aflfeot 
the  question.  Appellant,  while  in  duty  bound  to  protect  the 
plaintiffs  interest  in  the  land,  made  the  arrangement  de- 
tailed, to  acquire  title  to  the  property,  ostensibly  without 
prejudice  to  plaintiff's  rights.  It  kept  silent  as  to  all  the 
operations  when  honesty  required  it  to  speak,  if  plaintiff's 
rights  were  in  anj'^  way  in  jeopardy,  and  thereby  it  is  estopped 
from  now  changing  its  position  to  plaintiff's  prejudice. 

There  is  no  principle  better  established  in  equity  than 
that  the  statute  of  frauds  cannot  be  invoked  to  enable  the 
party  who  relies  upon  it  to  perpetrate  fraud.  In  short, 
courts  of  equity  will  not  sanction  the  use  of  the  statute  of 
frauds  as  an  instrument  of  fraud.     2  Pomeroy,  Eq.  Jur, 
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§  921.  Here  the  trust  company,  as  stated,  was  as  much  in- 
terested as  Stephenson  in  the  title  acquired  by  him,  and,  in 
order  to  realize  on  their  scheme,  was  as  much  in  duty  bound 
to  pay  the  taxes  on  the  property  and  to  pay  the  mortgage 
debt,  though  it  was  so  circumstanced  that  it  might  have 
withdrawn,  no  doubt,  from  the  arrangement  at  any  time, 
unless  estopped  on  some  principle  of  equity.  To  allow  it 
now,  because  the  scheme  miscarried  by  reason  of  a  deprecia- 
tion in  the  value  of  the  property,  to  change  its  position  to 
the  plaintiflf's  prejudice,  and  succeed  in  recovering  the  money 
paid  for  taxes  upon  the  ground  that  the  contract  entered 
into  by  it  with  Stephenson  and  TJpham  was  void  under  the 
statute  of  frauds,  it  seems  would  be  using  that  beneficent 
statute  to  perpetrate  a  fraud.  It  is  not  the  business  of  courts 
of  equity  to  permit  that. 

It  follows  from  the  foregoing  that  the  judgment  appealed 
from  must  be  affirmed. 

By  the  Court. —  So  ordered. 


Ebed,  Respondent,  vs.  Keith,  Appellant. 


104    884: 

di(M  335|  Slander:  Punitory  damages:  Excessive  damages,  when  not  apportion- 

able:  Appeal, 

1.  In  an  action  tor  slander,  only  compensatory  damages  are  recove^ 

able,  where  there  is  no  proof  of  actual  malice  or  ill-will,  or  of  facts 
and  circumstances  from  which  thej  can  justly  be  inferred.  They 
cannot  be  so  inferred  from  mere  proof  that  the  defendant,  the 
commander  of  a  vessel,  when  the  plaintiflF,  an  employee,  was  leav- 
ing the  vessel,  ordered  him  never  to  return,  and  when  asked  why. 
said  in  the  hearing  of  others,  "you  stole, —  detectives  saw  you,— 
I  wont  have  any  thieves  on  board.'* 

2.  Upon  appeal  in  an  action  for  slander,  where  the  trial  court  sub- 

mitted the  question  of  punitory  damages  to  the  jury,  and  they 
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returned  a  verdict  for  an  entire  sum  which  was  clearly  excessive, 
and  that  court,  on  the  plaintiff's  remitting  a  certain  sum,  ordered 
judgment  for  the  balance,  held,  that  the  supreme  court  would  not 
apportion  the  sum  between  compensatory  and  punitory  damages, 
but  there  must  be  a  new  trial 

Appeal  from  a  judgment  of  the  superior  court  of  Douglas 
county :  Charles  Smith,  Judge.     Reversed, 

The  complaint  charges  that  the  defendant  spoke  of  and 
concerning  the  plaintiff  certain  defamatory  words  set  out  in 
the  opinion.  The  answer  admits  that  he  spoke  the  words, 
but  alleges  that  they  were  directed  to  the  plaintiff,  and 
were  spoken  without  malice.  In  mitigation  of  damages, 
the  defendant  alleges  that  he  was  one  of  the  charterers  of 
the  steamer  Christopher  Columbus,  and  in  control  of  the 
boat;  the  plaintiff  was  an  employee  on  the  boat,  in  charge 
of  a  fruit  stand ;  that  it  was  a  part  of  plaintiff's  duty  to  reg- 
ister every  cash  sale  on  a  cash  register;  that  other  employees 
on  the  boat  informed  defendant  that  plaintiff  made  sales 
that  he  did  not  register,  which  reports  defendant  believed 
to  bo  true.  The  case  was  tried  before  a  jury,  and  a  verdict 
for  $1,800  was  rendered  for  plaintiff,  upon  which  judgment 
was  entered.  Upon  motion  to  set  aside  the  judgment  and 
for  a  new  trial  the  court  made  an  order  that  the  verdict  and 
judgment  be  set  aside,  and  a  new  trial  granted,  unless  within 
ten  days  the  plaintiff  should  file  "  a  written  remittitur  of  all 
of  said  verdict  above  $500,"  and,  if  so  filed,  the  judgment 
might  stand  as  though  entered  for  said  last-mentioned  sum. 
The  remittitur  was  filed  as  directed,  and  the  defendant  ap- 
peals from  the  judgment. 

For  the  appellant  there  was  a  brief  by  Henry  J.  Jordan^ 
attorney,  and  S,  T.  &  TFm.  Ilarrisony  of  counsel,  and  oral 
argument  by  Mr,  Jordan, 

For  the  respondent  there  was  a  brief  by  McCaxcaland  <& 

Sfnith,  and  oral  argument  by  K  F.  McCausland. 
Vol.  99  —  43 
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Bardeen,  J.  The  verdict  of  the  jury  was  clearly  excess- 
ive; so  much  so  as  to  indicate  that  they  did  not  consider 
the  rights  of  the  parties  with  that  fairness  and  candor  that 
should  have  characterized  their  deliberations.  The  trial  court 
seems  to  have  been  of  that  opinion  when  he  required  the 
plaintifif  to  remit  from  the  verdict  the  sum  of  $1,300.  But 
upon  what  theory  he  proceeded  we  are  not  advised.  Whether 
he  was  of  opinion  that  the  evidence  failed  to  show,  such  cir- 
cumstances of  malice  and  ill-will  as  to  warrant  punitory 
damages,  or  whether  he  felt  that  the  verdict  was  simply  ex- 
cessive and  ought  not  to  stand,  admitting  that  punitory  dam- 
ages were  permissible,  we  are  unable  to  determine. 

A  careful  review  of  the  whole  case  leads  us  to  the  conclu- 
sion that  the  evidence  returned  fails  to  show  a  case  where 
punitory  damages  should  have  been  allowed.  The  plaintiff 
testified:  "I  frequently  met  Capt.  Keith  while  I  had  charge 
of  the  officers'  dining  room."  "He  always  treated  me  well; 
never  had  a  word  from  him;  were  always  on  good  terms." 
"  The  captain  was  always  gentlemanly  toward  me,  as  far  as  I 
could  observe."  "  The  captain  never  had  any  trouble  with  me 
of  any  kind.  He  had  no  grudge  against  me  that  I  am  aware 
of."  This  was  after  he  had  been  discharged  for  the  alleged 
shortcomings  at  the  fruit  stand,  and  during  his  second  em- 
ployment on  the  boat.  His  second  employment  ran  from 
August  26  to  September  17, 1895.  The  circumstances  under 
which  the  alleged  defamatory  words  were  used  are  detailed 
by  the  plaintiff  as  follows:  "  I  was  about  to  come  ashore,— 
was  stepping  on  the  gang  plank,  walking  down  a  little  way,— 
when  some  one  tapped  me  on  the  shoulder.  I  looked  around, 
and  saw  it  was  CapL  Keith.  He  says, '  You  are  going  ashore 
now?'  I  said,  *  Yes.'  He  said,  'Well,  never  put  your  foot 
on  this  boat  while  I  am  on  it.'  I  said,  *  Why?'  He  said, 
*  You  stole;  a  detective  saw  you  six  times;  and  never  put 
a  foot  on  the  boat  again  while  I  am  on  it,  as  I  won't  have 
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any  thieves  on  board.'  He  turned  around,  and  walked  away 
onto  the  boat."  He  further  says  that  defendant  spoke 
"harshly"  and  "spitefully,"  and  the  words  were  spoken  in 
the  presence  of  several  waiters  on  the  boat. 

We  must  assume  that  the  plaintiff  stated  his  case  as 
strongly  as  the  facts  would  warrant.  The  other  facts  in  the 
case  fail  entirely  to  give  any  more  sinister  character  to  the 
situation  than  is  inferable  from  the  statement  made  bv 
plaintiff.  No  special  circumstances  of  insult  or  aggravation 
were  alleged  or  proven.  While  it  is  true  that  malice  may 
be  inferred  from  the  utterance  of  slanderous  words  {Brues- 
haher  v.  Uertllng^  78  Wis.  498),  not  every  slander  will  justify 
the  jury  in  awarding  punitory  damages.  While,  perhaps, 
stating  the  rule  quite  strongly,  Lyon,  J.,  in  Templeion  v. 
Graves^  59  Wis.  95,  says:  "Punitory  damages  can  only  be 
properly  awarded  in  an  action  for  slander  when  it  is  made 
to  appear  that  in  speaking  the  slanderous  words  the  defend- 
ant was  prompted  thereto  by  special  ill-will,  bad  intent,  or 
malevolence  towards  the  plaintiff;  that  is  to  say,  express 
malice  of  the  defendant  must  be  proved,  or  the  recovery 
should  be  limited  to  compensation  alone.  Such  malice  may 
be  inferred  from  all  the  circumstances  of  the  case;  indeed, 
it  would  ordinarily  be  very  difficult  to  prove  its  existence 
bv  direct  evidence.  But  it  is  not  to  be  inferred  from  the 
facts  alone  that  the  words  are  false,  and  injurious  to  the 
plaintiff,  although  malice  is  implied  from  those  facts."  In 
absence  of  proof  of  express  malice,  or  of  facts  and  circum- 
stances from  which  malice  is  justly  inferable,  the  recovery 
must  be  limited  to  compensatory  damages,  or  such  as  would 
be  a  fair  recompense  for  injury  to  plaintiff's  feelings,  to  his 
reputation,  etc.  This  reparation  the  law  will  compel  the 
offender  to  make,  but  he  cannot  be  punished  beyond  the  rule 
as  stated. 

The  trial  court  submitted  to  the  jury  the  question  of 
awarding  punitory  damages,  and  the  result  shows  that  they 
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went  beyond  any  reasonable  limit.  Our  review  of  the  evi- 
dence leads  to  the  conclusion  that  the  case  is  barren  of  any 
evidence  that  would'  warrant  the  jury  ia  giving  an  exem- 
plary recovery.  There  are  certainly  fio  circumstances  of 
aggravation  or  insult;  no  facts  that  indicate  special  ill-will 
or  malevolence  of  defendant  towards  plaintiff  to  the  extent 
that  he  should  be  punished  therefor.  While  the  jury  must 
have  a  large  discretion  in  fixing  compensatory  damages, 
whore,  as  in  this  case,  the  recovery  is  bunched  in  one  sum, 
we  do  not  feel  at  liberty  to  usurp  their  province,  and  say 
how  much  should  be  allowed  under  either  head.  We  call 
attention  to  the  suggestion  of  Chief  Justice  Cassodat  in  his 
opinion  in  Eviston  v.  Cramer^  57  Wis.  570,  that  the  better 
practice  would  be,  in  cases  where  both  compensatory  and 
punitory  damages  are  claimed,  to  have  the  jury  make  sep- 
arate findings  of  the  amounts  allowed.  This  might  save 
prolonging  litigation  where  the  punitory  recovery  is  dis- 
allowed. Under  the  circumstances,  we  cannot  say  that  the 
plaintiBf's  damages  are  $500,  or  any  other  sum,  without  put- 
ting ourselves  in  the  light  of  jurors.  This  we  do  not  feel  at 
liberty  to  do,  but  must  send  the  case  back  for  a  new  trial. 

By  the  Court, — The  judgment  of  the  superior  court  of 
Douglas  county  is  reversed,  and  the  cause  is  remanded  for 
a  new  triaL 


Spenoe,  Respondent,  vs.  Rambcsch,  Executrix,  Appellant 

May  7  —  May  SJ^  1S98. 

Execution:  Exemption  of  abstract  boohs. 

It  is  a  condition  precedent  to  the  exemption  from  execution  of  ab- 
stract books,  maps,  etc.,  under  subd.  13,  sec.  2983,  R.  S.  1878,  that 
they  be  "  kept  or  used  "  by  the  debtor  for  the  purpose  of  making 
abstracts  of  title  to  land  at  the  time  of  the  levy.  The  exemption 
is  personal  to  the  debtor,  and  is  abandoned  and  lost  if,  before  the 
seizure,  he  absconds  from  the  state,  with  intent  to  avoid  service 
of  process  and  without  intent  to  return. 
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Appeal  from  an  order  of  the  circuit  court  for  Jefferson 
county:  John  R.  Bennett,  Circuit  Judge.     Affirmed. 

This  is  an  appeal  from  an  order  of  the  circuit  court  for 
Jefferson  county  denying  the  motion  of  the  defendant  that 
the  sheriff  of  Dodge  county  be  directed  to  deliver  to  her,  as 
executrix  of  the  will  of  William  T.  Rambusch,  deceased, 
certain  property  taken  on  a  writ  of  attachment  issued  against 
said  Rambusch  in  his  lifetime  in  favor  of  the  plaintiff,  and 
claimed  by  the  defendant  to  have  been  exempt  from  attach- 
ment. The  writ  of  attachment  and  summons  were  served 
upon  William  T.  Rambusch  on  the  12th  of  October,  1896, 
by  leaving  copies  thereof  at  his  usual  place  of  abode  in 
Dodge  county,  in  the  presence  of  the  defendant,  Emily  Ram- 
hu8c\  his  wife,  the  said  William  T.  Rambusch  not  being 
found;  and  the  ground  of  the  attachment,  as  stated  in  the 
affidavit,  was  that  William  T.  Rambusch  had  absconded 
from  the  state,  to  the  injury  of  his  creditors;  that  he  had 
disposed  of  his  property  with  intent  to  defraud  his  creditors; 
and  that  he  had  fraudulently  contracted  the  debt  upon  which 
the  action  was  brought. 

The  property  in  suit  consists  of  books,  maps,  plats,  and 
other  papers  formerly  kept  or  used  by  Rambusch  for  the 
purpose  of  making  abstracts  of  title  to  land,  and  its  descrip- 
tion brings  it  within  the  language  of  subd.  13,  sec.  2982, 
R.  S.  1878, "  of  property  exempt  from  execution."  The  motion 
was  based  upon  an  affidavit  of  the  defendant  tending  to  show 
that  the  property  was  kept  and  used  by  Rambusch  for  the 
purpose  of  making  abstracts  of  titles  to  land  in  Dodge  county ; 
that,  subsequent  to  the  levying  of  the  attachment,  Ram- 
busch died,  testate,  and  that  she  was  the  executrix  under  his 
will;  that  she  and  Rambusch,  her  husband,  had  lived  in  the 
city  of  Juneau,  in  Dodge  county,  continuously  for  twenty 
years  prior  to  his  death,  and  their  actual  residence  was  in 
that  county  during  all  said  time;  that  the  property  was  ex- 
empt; and  that  the  sheriff  refused  to  deliver  it  up,  upon 
demand.     This  affidavit  was  traversed  by  an  affidavit  of  the 
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plaintiff,  in  which  she  denied  that  Eambusch  was  an  actual 
resident  of  the  state  at  the  time  that  the  attachment  was 
levied,  or  that  the  property  in  question  was  kept  or  used  by 
him  for  the  purpose  of  making  abstracts  of  title,  and  alleged 
that  on  or  about  October  10,  1896,  he  absconded  from  the 
state  without  intention  of  returning,  and  remained  without 
the  state  until  his  death  by  his  own  hand,  at  or  near  Fred- 
ericksburg, Virginia,  about  October  18,  1896;  and  that,  for 
many  years  prior  to  absconding,  said  Eambusch  had  been 
guilty  of  a  great  number  of  forgeries  and  fraudulent  altera- 
tions of  notes  and  mortgages  upon  which  he  had  procured 
money  to  the  amount  of  over  $100,000,  which  he  had  appro- 
priated to  himself,  and  was  unable  to  restore  or  repay,  and 
had  thereupon,  to  avoid  criminal  prosecution,  fled  from  the 
state,  and  had  thereafter  taken  his  own  life.  She  further 
alleged  that  no  demand  had  ever  been  made  by  Eambusch 
for  said  property,  nor  had  he  ever  claimed  it  as  exempt. 

Upon  the  motion,  certain  issues  were  framed  b}^  the  court 
for  trial,  and  evidence  was  introduced  upon  the  said  issues 
by  both  parties,  which  issues  and  the  findings  of  the  court 
thereon  are  as  follows:  "Did  the  original  defendrjit,  Will- 
iam T.  Eambusch,  deceased,  shortly  prior  to  the  levy  of  the 
attachment  herein,  abscond  from  the  state,  and  did  he  re- 
main without  the  state  until  his  death  by  his  own  hand,  on 
the  20th  day  of  October,  1896?  He  did.  Were  the  books, 
plats,  abstracts,  and  other  papers  and  documents  included  in 
the  defendant's  motion  for  release  of  property  from  the  at- 
tachment, at  the  time  of  the  levy  of  the  attachment  herein, 
actually  kept  or  used  by  William  T.  Eambusch,  deceased,  for 
the  purpose  of  making  abstracts  of  title  to  land?  They  were 
not.  Did  William  T.  Eambusch,  deceased,  the  defendant  in 
the  original  action,  at  the  time  of  the  levy  of  the  writ  of  at- 
tachment herein  on  the  12th  day  of  October,  1896,  have  an 
actual  residence  in  this  state,  within  the  meaning  of  the 
exemption  laws  thereof?  lie  did  not.  When  the  original 
defendant,  William  T.  Eambusch,  left  the  state  of  Wiscon- 
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sin,  on  the  10th  day  of  October,  1896,  did  he  do  so  with  the 
intent  of  returning  to  the  state  of  Wisconsin,  and  continuing 
his  residence  therein  ?  He  did  not.  When  the  original  de- 
fendant, William  T.  Rambusch,  left  the  state  of  Wisconsin, 
on  the  loth  day  y^f  October,  1896,  did  he  do  so  with  the 
intent  of  abandoning  his  residence  in  the  state  of  Wisconsin, 
and  permanently  remaining  away  from  the  same?    He  did." 

Upon  these  findings,  the  defendant's  motion  to  discharge 
and  release  the  attachment  was  denied,  and  from  this  order 
the  defendant  appeals. 

Ilarlow  Pease^  for  the  appellant,  argued,  inter  alia,  that 
statutes  of  exemption  are  to  be  liberally  construed,  for  the 
purpose  of  securing  the  debtor's  family  against  want  and 
distress.  Maxwell  v.  lieed^  7  Wis.  582;  Connaiighton  v. 
Sands,  32  id.  387;  Kuntz  v.  Kinney^  33  id.  510;  Heath  v. 
Keyes,  35  id.  ^Q%\  Krueger  v.  Pierce,  37  id.  269;  Russell  v, 
Lennon,  39  id.  570,  573;  0' Gorman  v.  FinJc,  57  id.  649,  651; 
Ililes  V.  Milwaulcee  P,  <&  Z.  Co,  85  id.  90,  92;  Kajyernick  v. 
Louk,  90  id.  232,  234.  The  benefit  of  those  laws  cannot  be 
waived  even  by  express  terms  in  a  warrant  of  attorney,  and 
the  exemption  is  not  a  mere  personal  privilege  of  the  debtor. 
Comstock  V.  Bechtel^  63  Wis.  656. 

For  the  respondent  there  was  a  brief  by  Quay^les,  Sjjence 
<J&  Quarles,  and  oral  argument  by  T.  W.  Sjpence. 

WiNSLow,  J.  The  facts  found  by  the  circuit  judge  are 
amply  supported  by  the  evidence.  The  situation  then  was 
this:  Rambusch,  on  the  10th  of  October,  owned  and  used 
a  set  of  abstract  books.  He  was  an  embezzler  to  a  large 
amount,  and  discovery  was  imminent,  and  he  knew  it.  On 
that  day  he  left  his  home,  stating  that  he  was  going  to  Bea- 
ver Dam,  but  went  instead  to  Minnesota  Junction,  and  took 
a  train,  and  disappeared  from  public  view,  and  was  not 
heard  from  again  by  the  public  until  the  2()th  day  of  Octo- 
ber, when  he  committed  suicide  at  Fredericksburg,  Yirginia. 
His  abstract  oflice  and  books  were  in  charge  of  a  clerk,  and, 
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on  the  12th  day  of  October,  the  oflBce  was  open,  and  the 
books  were  used  by  the  clerk  in  making  abstracts.  On  that 
same  day,  the  plaintiff,  who  was  a  creditor  of  Eambusch  to  a 
large  amount,  commenced  her  action,  and  caused  the  books 
to  be  attached;  and  the  sole  question  is  whether  the  books 
were  exempt  from  seizure  upon  that  day. 

The  statute  (R.  S.  1878,  sec.  2982,  subd.  13)  provides  that 
"  all  books,  maps,  plats  and  other  papers,  Jcejpt  or  vsed  hy 
any  person  for  the  purpose  of  making  abstracts  of  title  to 
land,"  shall  be  exempt  from  seizure  or  sale  on  execution. 
The  sole  question  which  we  deem  it  necessary  to  consider  is 
whether  the  abstract  books  and  papers  in  question  were 
"  kept  or  used  "  by  Mr.  Rambusch  on  the  r2th  day  of  Oc- 
tober, when  the  attachment  was  levied.  We  think  it  is 
clear  that  this  question  must  be  ansAvered  in  the  negative. 
The  circumstances  under  which  he  left  home,  on  the  10th 
of  October,  render  it  morally  certain  that  he  had  no  in- 
tention of  returning.  He  was,  beyond  doubt,  on  the  12th 
of  October,  a  fugitive  from  justice,  and  had  abandoned  his 
home  and  his  business.  No  other  conclusion  could  be  drawn 
from  the  evidence.  We  are  unable  to  see  how  it  can  be 
said  that  a  person  either  keeps  or  uses  property  which  he 
has  deliberately  left  behind  him  under  such  circumstances; 
and  it  is  a  condition  precedent  to  the  exemption  under  the 
clause  in  question  that  the  property  be  "  kept  or  used  "  by 
the  debtor  at  the  time  of  the  levy.  This  is  not  an  exemp- 
tion reserved  to  the  debtor  and  his  family,  but  to  the  debtor 
alone,  and  only  while  he  keeps  or  uses  it.  It  is  true  that 
the  exemption  laws  are  liberally  construed,  so  as  to  effect 
their  benelicent  purpose;  but  it  is  equally  true  that  a  per- 
sonal exemption  of  this  nature  may  be  effectually  abandoned, 
and  it  has  been  frequently  held  that  absconding  from  the 
state  with  intent  to  avoid  service  of  process  and  all  respon- 
sibility to  its  laws  constitutes  such  an  abandonment.  Orr 
V.  Box,  22  Minn.  487;  Betz  v.  Brenner^  106  Mich.  87. 

By  the  Court —  Order  affirmed. 
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Abandonmevt. 
Of  exemption.    See  Executions. 
Of  wife.    See  Jurisdiction,  2. 

ABATEMENT  OF  ACTION. 
See  Pleading,  1. 

1.  The  ri^ht  of  action  ^ven  bv  seca  4255,  4258,  R  S.  1878,  to  certain 

beneficiaries  therein  namea  is  personal,  and  the  damages  are  lim- 
ited to  a  mere  indemnity  for  the  pecuniary  injury  resulting  there- 
from to  such  beneficiary,  and  the  action  therefor  does  not  survive 
the  death  of  such  beneiiciary,  but  abates  upon  his  death  and  can- 
not be  revived  in  favor  of  his  administrator.  Schmidt  v,  Menattha 
Woodemcare  Co,  80O 

2.  The  right  of  a  widow  under  that  statute  is  not  a  vested  property 

right  and  does  not  survive  to  her  heirs  under  sea  4258,  R  S.  1878. 

Ibid, 
Abstract  Books.    See  Executions. 

Accident  Insurance.    See  Insurance,  1-9. 

AccouNTiNO.    See  Estates  of  Decedents. 

ACTION. 

Cause  of  acf ion.  See  Abatement.  Attachment,  1, 3.  Cloud  on  Title, 
1, 3, 4.  Debtor  and  Creditor.  Easement,  5.  Ejectment.  Equity, 
1,  8.  Estates  of  Decedents,  5.  Fraud,  1,  2.  Fraudulent  Con- 
veyances. 6.  Libel.  Mandamus,  3.  Master  and  Servant.  Neg- 
ligence, 10,  11.    Railroads,  2-4. 

Abatement  and  siirvivaL    See  Abatement. 

By  and  against  whonu  See  Cloud  on  Title,  1,  8.  Debtor  and  Cred- 
itor.   Estates  of  Decedents,  7. 

At  law  or  in  equity  f  See  Cloud  on  Title,  1,  8,  4.  Equity.  Injunc- 
tions, 4. 

Joinder,    See  Cloud  on  Title,  a    Pleading,  8,  9. 

Adverse  Possession.  See  Easements,  1-3.   Statute  of  Limitations,  2. 

AGENCY. 

See  Corporations,  1.     Fraud,  1-3,  8.     Insurance,  14    Mechanics* 

Liens,  1. 

1.  Where  the  pastor  of  a  church,  acting  as  its  agent,  though  without 
authority,  made  a  written  contract  for  the  repair  and  remodeling 
of  the  cliurch  building,  and  superintended  the  work,  and  the  mem- 
bers and  trustees  of  the  churcn  corporation,  with  full  knowledge^ 
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of  the  facts,  made  no  objection  to  his  acts,  but  subsequently  ap- 
proved thereof  by  partly  paying  for  such  improvements  and  ac- 
cepting and  using  the  building,  lieldy  that  his  contract  must  be 
regarded  as  effectually  ratified.  Moody  <&  Meckelburg  Co.  v.  Truat- 
ees  of  M.  E.  Churchy  49 

%  The  pastor,  not  being  a  trustee,  does  not,  by  merely  acting  as  such 
agent,  incur  any  personal  liability.  Ibid. 

Z.  Plaintiff's  agent,  in  duty  bound  to  care  for  his  mortgage  securities 
agreed  with  another  to  purchase  a  tax  certificate  on  certain  of  the 
mortgaged  lands,  take  a  tax  deed  thereon,  by  judicial  proceedings 
quiet  title  thereto  as  to  all  persons  but  plaintiff,  such  other  to 
obtain  a  deed  from  the  mortgagor,  take  possession  of  the  lands  and 
collect  the  rents  in  the  meantime  for  such  agent's  use,  and  then 
that  the  property  should  be  sold,  plaintiff's  mortgage  be  paid,  such 
agent  be  reimbursed  for  his  expenditures  not  covered  by  rents  re- 
ceived, and  the  balance  be  divided  between  the  parties  to  the  enter- 
prise. The  agreement  was  made  and  carried  out  without  knowl- 
edge of  plaintiff,  up  to  and  inclusive  of  perfecting  the  title  under 
the  tax  deed,  such  other  taking  the  deed  from  the  mortgagor,  with 
a  covenant  thorein  to  pay  the  mortgage  debt  In  the  meantime 
the  value  of  the  property  depreciated  so  as  to  be  inadequate  to 
secure  plaintiff's  debt  Upon  plaintiff's  discovering  the  facts,  ac- 
tion was  brought  to  vacate  the  tax  deed,  and  the  agent  defended 
upon  the  theory,  only,  that  he  possessed  a  lien  for  taxes,  merged 
in  the  deed,  paramount  to  the  principal's  lien  under  his  mortgage. 
Held: 

(1)  That  the  rule,  that  an  agent  cannot  speculate  with  property 
of  tlie  principal  under  his  charge,  to  the  prejudice  of  the  principal, 
renders  voidable  a  tax  deed  obtained  by  such  agent,  of  such  prop- 
erty, which  is  satisfied  in  equity,  however,  by  requiring  the  prin- 
cipal, as  terms  of  avoiding  such  deed,  to  r-eimburse  the  agent  for 
the  expenditures  necessary  to  protect  such  principal's  interest  in 
the  land,  with  interest  thereon. 

(2)  That  the  rule  requiring  such  reimbursement  does  not  apply 
where  the  agent  is  in  receipt  of  rents  fron  the  property  sufficient 
to  pay  the  taxes,  nor  in  any  case,  unless  the  agent,  by  a  proper 
showing,  places  the  court  in  a  position  to  do  complete  equity  by 
its  decree. 

(8)  That  where  the  plaintiff  shows  the  existence  of  the  relation 
rendering  the  taking  of  tiie  tax  deed  wrongful,  circumstances  call- 
ing for  terms  ©f  setting  it  aside,  unider  the  rule  stated,  are  purely 
defensive,  and  unless  made  to  appear,  the  judgment  should  go 
absolutely. 

(4)  Tliat  when  a  person,  so  circumstanced  as  to  be  in  duty  bound 
to  pay  tlie  taxes,  purchases  a  tax  certificate  or  takes  a  tax' deed,  it 
operates  as  a  redemption  from  the  taxes  and  gives  such  purchaser 
no  right  to  a  lien  to  recover  his  expenditures. 

(5)  Tliat  it  is  the  duty  of  a  person,  in  possession  under  a  deed 
conveying  to  him  an  equity  of  redemption  from  a  mortgage,  to 
pay  the  taxes  on  the  property,  and  if  the  possession  and  title  are 
held  in  trust  for  the  grantee  and  another,  both  are  hound  to  i)ay 
the  taxes  as  between  them  and  the  mortgagee  of  the  proi^erty,  so 
that  the  purchase  of  a  tax  certificate  on  the  property  by  either 
operates  as  a  redemption  from  the  tax. 

(G)  That  the  fact  that  the  agreement  between  the  person  in  pos- 
session and  holiling  the  title  and  such  other  is  verbal  and  void 
under  the  statute  of  frauds,  cannot  be  invoked  by  either  in  de- 
fense of  a  claim  under  the  tax  certificate  or  tax  deed,  under  tiie 
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rule  that  courts  of  equity  will  not  permit  the  use  of  the  statute  of 
frauds  to  commit  a  fraud. 

(7)  That  an  agreement,  stated  in  the  foregoing:,  having  been 
made  and  partially  carried  out  without  the  knowledge  of  plaintiff, 
on  the  theory  that  bis  interests  were  not  to  be  imperiled,  the 
agent  became  thereby  estopped  from  changing  his  positiou  in  that 
regard  to  plain  tiff  *s  prejudice.    Dana  v,  Duluth  Trust  Co,  663 

Alimony.    See  Divorce. 

Amendment.    See  Appeal,  13,  28.    Garnishment,  5.    Pleading,  4 

Animals:  Killing.    See  Appeal,  23.    Highways,  4 

APPEAL  TO  SUPREME  COURT. 

See  Divorce,  1.  Estates  of  Decedents,  3-5.  Excise.  Fraudulent 
Conveyances,  3.  Instructions.  Insurance,  6.  Pleading,  4.  Prac- 
tice, 4.    Waiver,  1,  2. 

What  appealable, 

1.  That  part  of  a  judgment  for  the  foreclosure  of  a  mortgage  which 

orders  a  judgment  for  a  deficiency  is  an  integral  part  of  the  judg- 
^  ment  and  is  appealable.    Kane  v.  WilliamSj  65 

2.  An  appeal  from  a  judgment  in  an  action  of  ejectment  dismissing 

the  complaint  for  failure  of  the  plaintiif  to  pay  the  costs  of  a  con- 
tinuance, which  were  less  than  §100,  cannot  oe  sustained,  under 
ch.  183,  Laws  of  1897,  as  one  in  which  the  title  to  lands  is  in  ques- 
tion. It  involves  no  consideration  of  the  merits  of  the  case,  and 
the  court  may  determine  that  question  on  a  motion  to  dismiss. 
Ellis  r.  Lampman,  81 

3.  An  order  by  the  court,  refusing  to  vacate  a  previous  order  made  by  a 

court  commissioner  in  a  proceeding  under  sec.  4096,  R.  S.  1878,  that 
the  defendant  produce  certain  books  and  papers,  and  regulating 
the  examination  of  such  books  and  papers,  is  neither  an  interloc- 
utory nor  a  final  order,  nor  one  refusing,  continuing,  or  modify- 
ing a  provisional  remedy,  and  it  is  not  appealable  under  sec.  3069, 
R.  S.  1878,  as  amended  by  ch.  380,  Laws  oi  1897.    Knowles  i\  Rogers, 

231 
Certificate  of  judge, 

4.  In  making  a  certificate  to  enable  a  partj^  to  appeal  to  this  court 

from  a  judgment  of  less  than  $100  exclusive  of  costs,  the  law  con- 
templates that  the  trial  judge  shall  act  judicially  and  with  some 
degree  of  discretion,  and  not  in  a  mere  perfunctory  way  to  sign  a 
certificate  to  enable  a  party  to  appeal  where  no  disputable  ques- 
tion of  law  is  involved.    liosenow  v.  Oardner,  358 

5.  Under  ch.  215,  Laws  of  1895,  as  amended,  if  a  judgment  for  less 
than  $100  without  costs  is  rendered  in  plaintiff's  favor,  and  the 
only  question  in  controversy  is  as  to  whether  defendant  is  entitled 
to  costs,  he  may  appeal  from  the  judgment  to  test  that  question 
if  the  trial  judge  certifies  the  facts  and  that  the  case  involves 
some  question  of  law,  specifying  it,  of  such  doubt  and  difficulty 
as  to  require  the  decision  of  the  supreme  court.  Field  v.  City  of 
Elroy,  41ii 

Notice  of  appeal 

6.  The  "adverse  party,'*  upon  whom  notice  of  appeal  is  to  be  served  in 
a  foreclosure  case,  is  one  who  has  an  interest  adverse  to  the  reversal 
of  the  matter  appealed  from.    The  purchaser  at  the  foreclosure 
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sale,  whose  title  has  become  absolute  by  confirmation  of  the  sale, 
it'  a  stranger  to  the  record,  has  no  such  adverse  interest  and  is  not 
an  "adverse  party'*  within  the  meaning  of  sec.  3049,  R  S.  1878. 
Crowns  v.  Forest  Land  Co.  '  103 

7.  Were  such  purchaser  to  be  deemed  an  adverse  party,  the  fact  that 

the  motion  to  dismiss  the  appeal  because  notice  was  not  served  on 
such  purchaser  was  made  by  a  party  to  the  record  on  his  own  ac- 
count and  not  on  behalf  of  the  purchaser,  would  be  sufficient  rea- 
son for  denying  the  motion.  Ibid. 

8.  R  assigned  to  E.  a  judgment  owned  by  him,  in  trust  to  pay  his  in- 

debtedness to  E.  and  to  some  other  creditors.  E.  commenced  a 
creditor's  action,  making  B.  and  the  debtor  in  such  judgment  and 
otliers  parties  defendant.  A  receiver  appointed  in  that  action 
sued  H.  and  others  to  foreclose  a  mortgage  acquired  by  him  as 
such  receiver,  making  B.  a  party.  Orders  were  afterward  made 
in  both  actions  ratifying  the  report  of  the  receiver  and  discharg- 
ing him  and  his  bondsmen.  Heldy  that  B.  could  not>  by  a  notice 
of  appeal  entitled  in  the  creditor's  action,  appeal  from  both  orders, 
but  the  appeal  in  the  action  against  H.  must  be  dismissed.  Bragg 
V,  Blewett,  348 

9.  In  the  creditor's  action  brought  by  R  the  defendant  R  suffered 

judgment  by  default,  and  the  suit  was  afterward  settled  between 
the  plaintiff  and  the  only  defendant  having  any  interest  therein, 
and  the  report  of  the  receiver  who  carried  the  settlement  into 
effect  was  approved,  and  he  and  his  bondsmen  discharged.  Hdd, 
that  the  defendant  B.  was  not  "aggrieved"  within  the  meaning 
of  sec.  3048,  R.  S.  1878,  and  could  not  appeal  from  the  order.  Ibid, 

Waiver  of  appeal 

10.  A  party  who  is,  by  a  judgment,  absolutely  entitled  to  a  sum  of 

money  does  not,' by  accepting  that  money,  waive  or  become  es- 
topped from  prosecuting  an  appeal  which  does  not  involve  a  re- 
versal of  that  part  of  the  juogment  under  which  he  takes  the 
money.    Fiedler  v,  Howard,  368 

11.  A  plaintiff  in  an  action  involving  rights  to  a  certain  fund  cannot 

avail  himself  of  the  objection  to  defendant's  appeal  therein  that 
the  latter  has  accepted  the  fruit  of  the  judgment  in  her  favor, 
when,  he  himself  has,  by  objecting  to  the  settlement  of  a  bill  of 
exceptions  by  her,  compelled  her  to  file  a  bond  securing  the  dis- 
position of  the  fund  as  may  be  determined  on  the  appeal,  and  has 
thus,  in  effect,  secured  the  fruits  of  the  judgment,  and  has  ap- 
pealed. Ibid, 

Return  on  appeal 

12.  The  failure  of  the  clerk  of  the  trial  court,  upon  an  appeal  from  an 

order,  to  transmit  the  original  papers  (or  copies)  used  by  each 
party  on  the  motion,  and  to  certify  them  to  be  such  original  papers 
or  copies,  as  required  by  sec.  3010,  R.  S.  1878,  or  of  the  order  to  refer 
to  all  records  and  papers  read  or  used  by  either  party  on  the 
motion,  as  required  by  Circuit  Court  Rule  XI,  sec.  6,  renders  the 
appeal  subject  to  be  dismissed.     Tenney  v.  City  of  Madison,       539 

13.  The  accidental  omission  from  an  undertaking  on  appeal,  condi- 

tioned for  the  payment  of  all  costs  and  damages  which  may  be 
awarded  on  the  appeal  and  all  which  may  be  sustained  by  reason 
of  the  continuance  of  a  temporary  injunction,  of  the  penal  sum 
required  by  the  terms  of  the  order,  may,  under  the  provisions  of 
sec.  30r)8,  R.  S.  1878,  be  cured  upon  motion  in  the  supreme  court, 
by  the  liling  of  a  proper  undertaking.  Ibid, 
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14  The  plaintiff's  right,  under  sec.  3061,  R  S.  1878,  to  a  continuance  of 
an  injunction  until  the  decision  of  the  appeal,  does  not  become 
absolute  and  irrevocable  upon  his  giving  the  required  undertaking, 
but  is  subject  to  the  right  of  the  respondent,  at  any  time  pending 
the  appeal,  to  file  an  undertaking  to  abide  and  perform  any  final 
judgment  which  may  be  rendered  in  favor  of  the  appellant  in 
such  action:  but  a  failure  of  the  order  to  give  the  respondent  that 
privilege  may  be  corrected  in  the  supreme  court  Ibid. 

Brief  on  appeal 

15.  A  brief  in  a  case  depending  upon  the  evidence  should,  under  Supreme 

Court  Rule  IX,  merely  state  the  leading  facts  and  conclusions 
which  the  evidence  establishes  or  tends  to  establish,  with  reference 
to  the  names  of  the  witnesses  and  the  places  in  the  printed  case 
where  the  evidence  may  be  found*  Milwaukee  Cold  Storage  Co, 
V.  Dexter,  •  214 

16.  Unless  the  brief  of  the  appellant  contains,  among  other  things,  a 

concise  statement  of  "the  errors  relied  upon  for  reversal,"  as  re- 
quired by  Supreme  Court  Bule  IX,  the  court  cannot  review  errors 
not  so  specified.     Weyerhaeuser  v.  Barley,  445 

Questions  considered  on  appeal, 

17.  In  order  that  the  competency  of  a  document,  which  was  offered  in 

evidence  at  the  trial  and  excluded,  may  be  determined  on  appeal, 
it  must  be  brought  into  the  record.  Slauson  v,  Goodrich  Trans- 
portation Co.  20 

18.  The  objection  that  there  was  no  finding  as  to  a  conspiracy  be- 

tween the  defendants  to  defraud  the  plaintiffs  will  not  avail  on 
appeal,  where  the  party  objecting  did  not  ask  for  such  a  finding, 
nor  save  an  exception  to  the  failure  of  the  court  to  submit  that 
question.    Limited  Investment  Asso,  v,  Olendale  Investment  Asso, 

54 

19.  Ordinances  of  a  municipal  corporation  which  are  not  mentioned  in 

the  pleadings  nor  introduced  in  evidence  will  not  be  considered 
on  appeal.    Stittgen  v.  Bundle,  78 

20.  On  appeal,  the  court  will  not  consider  the  question  of  excessive  dam- 

ages, if  the  bill  of  exceptions  is  not  certified  to  contain  all  the  evi- 
dence, and  there  was  no  motion  for  a  new  trial  on  that  ground. 
Collins  V,  City  of  Janesville,  464 

21.  An  order  of  court,  dissolving  an  injunction  by  which  the  enforce- 

ment of  a  foreign  judgment  was  restrained  pending  proceedings 
for  the  discharge  of  the  defendant  as  an  insolvent  debtor,  cannot 
be  reviewed  on  appeal  if  the  record  contains  neither  the  evidence 
nor  the  pleadings  and  papers  on  which  such  order  was  based. 
Guldemann  v.  Lerdall,  495 

23.  A  plaintiff  who  has  brought  a  suit  in  equity  cannot,  on  appeal  by 
her,  raise  the  objection  that  the  defendants*  answer  contests  her 
title,  and  the  action  should  have  been  at  law.    Ellis  v,  Allen,     598 

23,  In  an  action  against  a  railroad  company  for  the  loss  of  an  animal  on 

its  track,  alleged  to  have  been  caused  by  its  failure  to  maintain 
cattle  guards  at  a  highway  crossing,  which  was  tried  wholly  upon 
the  issue  of  highway  or  no  higliway,  the  plaintiff  cannot,  for  the 
first  time  on  appeal,  claim  to  recover  on  the  ground  that  the  de- 
fendant failed  to  fence  its  track  at  that  point.  Hunter  v,  C,  St.  P., 
M.  &  0.  E.  Co.  613 

24.  A  defendant,  who  was  personally  served  with  the   summons  and 

complaint  in  an  action  to  foreclose  a  mortgage,  but  did  not  ap- 
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pear  therein  nor  raise  the  objection  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action  against  him 
for  personal  liability  for  any  deficiency,  cannot  raise  that  objec- 
tion on  appeal  from  a  judgment  for  deficiency  rendered  against 
him  by  default,  and  from  an  order  denj'ing  a  motion  to  set  aside 
such  judgment^  especially  where  the  complaint  is  sufficient  to  in- 
form such  defendant  that  the  plaintiff  claims  that  be  is  liable 
and  that  judgment  for  deficiency  will  be  taken  against  him.  Rich- 
ards V.  Land  db  River  Imp,  Co,  625 

25.  Neither  can  that  objection  be  raised  on  appeal  from  a  judgment  for 

deficiency  and  an  order  denying  his  motion,  made  at  a  subsequent 
term,  to  set  the  same  aside,  by  a  defendant  who  was,  by  the  orig- 
inal judgment  of  foreclosure,  declared  to  be  personally  liable  for 
any  deficiency,  where  such  original  judgment  has  not  been  ap- 
pealed from,  he  being  bound  thereby.  IbuL 

FindingHy  wtien  disturbed  on  appeal 

26.  In  a  cas3  tried  by  the  court,  its  finding  will  not  be  disturbed  on  ap- 

peal if  not  clearly  against  the  weight  of  the  evidence.  Murphy  t\ 
Qumrij  4G6 

27.  The  decision  of  the  trial  court  upon  questions  of  fact  cannot  be  dis- 

turbed on  appeal  unless  contrary  to  the  clear  preponderance  of 
the  evidence.    B,  Hoffmann  Mfg,  Co,  v.  Western  Stove  <&  Mfg.  Co, 

53 

28.  A  defendant  in  a  foreclosure  action  who  neither  preserves  any  ex- 

ceptions nor  perfects  any  bill  of  exceptions,  but  bases  his  appeal 
entirely  on  the  record,  cannot,  on  such  appeal,  take  any  advan- 
tage of  the  failure  of  the  complaint  to  state  facts  entitling  the 
plaintiff  to  a  reformation  of  a  discharge  of  the  mortgage.  Where, 
in  such  a  case,  the  judgment  is  sustained  by  the  findings,  it  will 
be  conclusively  presumed  tliat  such  findings  were  based  on  suffi- 
cient and  competent  evidence,  and  that.if  necessary,  the  pleadings 
were  properly  amended.    Kane  v.  Williains,  65 

29.  The  ruling  of  the  trial  court  in  refusing  to  set  aside  a  verdict  as  not 

being  warranted  by  the  evidence  cannot  be  disturbed  on  appeal  if 
there  is  any  credible  evidence  to  support  it.  Parlin  <fc  Orendorff 
Co,  V.  Angelly  297 

80.  The  refusal  of  the  trial  court  to  set  aside  a  verdict  for  want  of  evi- 

dence and  grant  a  new  trial  will  not  be  disturbed  on  appeal  if 
there  was  credible  evidence  to  support  such  verdict.  Warder, 
Bushnell  &  Glessner  Co,  i\  AngelU  20S 

81.  The  supreme  court  will  not  review  the  finding  of  a  trial  court, 

unless  the  evidence  upon  which  it  is  based  has  been  incorporated 
in  the  bill  of  exceptions.     Weyerhaeuser  v,  Earley,  445 

32.  The  admission  of  leading  questions  is  so  largely  in  the  discretion  of 

the  trial  judge  that  the  appellate  court  will  not  interfere  except 
in  a  case  of  manifest  abuse  of  discretion.  KolUer  v.  West  Side  R. 
Co.      ,  33 

33.  Upon  the  trial  of  a  question  of  fact  by  the  court  without  a  jnry.  a 

nonsuit  is  never  proper  under  our  practice;  and  yet  if,  on  appeal 
in  such  a  case,  it  appears  that  the  plaintiff  entirely  failed  to  show 
any  legal  demand  against  the  defendant,  the  judgment  of  nonsuit 
will  be  affirmed.     Yahr  v.  Joint  School  Dist.  2dl 

34.  Where  the  trial  court  decides  there  is  no  evidence  to  warrant  a 

verdict  in  plaintiff's  favor,  and  grants  a  nonsuit  or  directs  a  ver- 
dict accordingly,  the  decision  will  not  be  disturbed  on  appeal  un- 
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less  it  clearlv  appears  by  the  record  to  be  wrong.  Dewey  tx  C,  3f. 
cfe  St  P.  R  Co,  455 

35.  Where  two  causes  of  action  are  steted  in  the  compliaint,  it  is  within 

the  discretion  of  the  court  to  require  the  plaintiff  to  elect  under 
which  cause  he  will  proceed,  and  its  ruling  will  not  be  disturbed 
on  appeal  except  in  case  of  an  abuse  of  such  discretion.  Phillips 
V.  CarveVy  561 

36.  Where  there  is  some  evidence  tending  to  support  the  findings  of 

the  jury,  the  decision  of  the  trial  court  refusing  to  set  aside  the 
verdict  as  contrary  to  the  evidence  cannot  be  disturbed  on  appeal. 
Ray  V,  Lake  Superior  T,  <&  T,  K  Co.  617 

37.  The  fact  that,  in  a  verdict  for  damages  for  personal  injuries,  future 

loss  is  found  separate  from  past  loss,  does  not  constitute  error. 

Ibid. 

38.  In  order  to  justify  the  supreme  court  in  setting  aside  the  findings 

of  the  trial  court  upon  questions  of  fact,  the  evidence  must  clearly 
show  that  they  are  wrong.    McFarlane  v.  *Louden,  620 

39.  On  appeal,  where  the  onl^  questions  are  whether  the  findings  of  fact 

are  correct  upon  the  evidence,  the  judgment  will  not  be  disturbed 
unless  the  preponderance  of  evidence  is  clearly  against  such  find- 
ings.   Huguier  v.  Lord,  650 

Harmless  errors, 

40.  To  overrule  the  challenge  for  cause  of  a  juror  is  not  prejudicial  error, 

unless  it  appears  that  an  objectionable  juror  was  forced  upon  the 
partv  after  such  partv  had  exhausted  his  peremptory  challenges. 
Kohier  v.  West  Side  R.  Co,  33 

41.  Where,  in  an  action  for  personal  injuries,  the  evidence  as  to  the  nat- 

ure and  character  of  the  plaintiff's  injuries  was  undisputed,  and 
the  judge  had  charged  the  jury  that,  in  estimating  damages,  they 
should  make  allowance  for  the  pain  and  suffering  the  plaintiff 
was  reasonably  certain  to  endure  thereafter  from  the  deformity  of 
his  leg  and  the  depreciation  of  his  capacity  to  earn  a  livelihood  in 
the  future,  held,  that  it  was  not  error  to  refuse  to  require  the  jury 
to  make  a  special  finding  as  to  whether  the  plaintiff's  injury  was 
permanent.  That  would  have  no  bearing  except  upon  the  amount 
of  his  recovery.  Ibid, 

42.  In  cases  where  special  verdicts  are  submitted,  the  law  does  not  con- 

template, nor  does  proper  practice  require  the  court  to  give,  in- 
structions as  to  the  general  duty  or  liability  of  parties,  but  the 
instructions  should  be  directed  to  the  specific  questions  asked. 

Ibid. 

43.  An  instruction  that  street  railways  are  responsible  for  the  negli- 

gence of  their  agents  in  the  management  of  their  cars  "if  any 
injury  accrues  therefrom  and  the  passengers  themselves  are  with- 
out fault,"  if  objectionable  standing  by  itself,  will  be  rendered 
harmless  if  full  and  correct  instructions  are  also  given  as  to  the 
duty  of  passengers.  Ibid, 

44  A  special  verdict  to  the  effect  that  the  conductor  of  the  car  was 
guilty  of  negligence  which  was  the  proximate  cause  of  the  injury, 
and  (upon  evidence  supporting  it)  that  the  plaintiff  was  guilty  of 
negligence  which  proximately  contributed  to  the  injury  sustained, 
which  has  been  passed  upon  by  the  trial  court,  held  not  to  be  in- 
consistent and  will  not  be  disturbed  on  appeal.  Ibid, 

45,  An  instruction  that,  to  enable  the  jury  to  answer  the  questions  sub- 
milted  to  tliem  correctly,  they  might  take  into  consideration  the 
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allegations  of  the  complaint  that  there  was  an  ag:reement  bet  ween 
the  defendants  to  defraud  tlie  plaintiff,  is  not  objectionable,  where 
it  is  evident,  taking  it  in  connection  with  the  whole  charge,  that 
what  the  court  intended  was  that  they  might  do  so  to  determine 
in  what  manner  it  was  charged  that  sucli  agreement  had  been 
made.    Limited  Investment  Aaso.  v.  Glendale  Investment  Assa,    54 

46.  The  plaintiff,  when  being  cross-examined  by  defendant's  counsel, 

was  proceeding  to  make  some  statement  not  called  for,  and  such 
counsel  interrupted  him,  insisting  upon  a  direct  answer  to  his 
question,  and  said  to  the  witness  in  the  presence  of  the  jury,  **  You 
are  not  the  innocent  Abigail  you  pretend  to  be,"  adding^  "  I  can 
tell  about  the  old  man  for  a  good  many  years,  .  .  .  that  party 
is  not  an  innocent  party  in  court"  Held  that,  though  such  re- 
marks were  highly  improper  and  out  of  order,  yet  they  were  not 
a  sufficient  cause  for  reversing  a  judgment  for  the  defendant. 
Knopke  v.  Gcrmantown  F,  M,  Ins.  Co.  289 

47.  Upon  the  trial  of  the  issue  whether  the  plaintiff  intentionally  set 

lire  to  the  buildings  insured  by  the  policy  sued  on,  Jield,  that  a 
question  asked  of  the  plaintiff,  for  the  avowed  purpose  of  showing 
absence  of  motive  to  set  such  fire,  as  to  whether  he  lost  any  money 
in  the  building,  was  properly  excluded,  in  the  absence  of  an  offer 
or  attempt  to  show  that  any  such  considerable  sum  as  mightaffect 
his  motives  was  lost  there.  Ibid, 

48.  An  appellant  who  voluntarily  brought  improper  evidence  into  a 

case  cannot  urge  the  admission  thereof  as  ground  of  error.     Ibid, 

49.  Where  the  defense  set  up  in  an  action  upon  an  insurance  policy  was 

that  the  plaintiff  intentionally  set  fire  to  the  insured  premises,  the 
court  instructed  the  jury  to  the  effect  that  the  presumption  of  in- 
nocence existed  until  the  jury  were  satisfied  by  the  preponderance 
of  evidence  of  the  plaintiff's  guilt,  and  repeated  several  times  that 
the  case  was  to  be  decided  upon  the  preponderance  of  evidence, 
which  he  defined  as  that  which  weighs  most  Heldy  that  it  was  not 
error  to  refuse  to  add  to  such  instruction  that  "there  is  no  pre- 
ponderance unless  the  testimony  adduced  is  sufficient  to  overcome 
the  presumption  of  innocenc&"  Ibid. 

50.  Where,  in  an  action  upon  an  account  stated,  the  question  whether 

there  was  an  account  stated  was  submitted  to  the  jury  and  was 
found  by  them  in  the  affirmative,  and  the  plaintiff's  recovery  was 
wholly  based  thereon,  held  that  the  admission  of  evidence  of  an 
open  account  from  which  the  statement  was  made  up,  if  error  at 
all,  was  not  prejudicial,  nor  ground  for  reversal.  Warder,  Bush' 
nell  &  Glessner  Co.  v.  Angell,  298 

51.  To  allow  counsel,  in  argument,  to  call  the  attention  of  the  jury  to 

the  fact  that  his  client  was  the  principal  witness  in  his  own  be- 
half and  that  the  adverse  party  had  not  called  witnesses  to  im- 
peach his  character  for  truth  and  veracity  is  not  erroneous.  Blei- 
lev  V.  Moore,  486 

53.  To  define  "proximate  cause  "  in  a  charge  to  the  jury  as  "a  moving 
cause,  or  an  immediate  or  direct  cause  to  the  remote  cause,"  is 
error,    Schneider  v,  C,  M.  <Sb  St.  P.  R.  Co.  378 

Practice, 

53.  Upon  appeal  in  an  action  for  slander,  where  the  trial  court  sub- 
mitted the  question  of  punitory  damages  to  the  jury,  and  they 
returned  a  verdict  for  an  entire  sum  which  was  clearly  excessive, 
and  that  court,  on  the  plaintiff's  remitting  a  certain  sum,  ordered 
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judg:raent  for  the  balance*  held,  that  the  supreme  court  would  not 
apportion  the  sum  between  compensatory  and  punitory  damages, 
but  there  must  be  a  new  trial.    Reed  v,  Keithj  673 

64  Where  an  order  sustaining  a  demurrer  to  the  complaint  and  award- 
ing costs  is  reversed  on  appeal,  another  order  setting  off  those 
costs  against  costs  awarded  to  the  plaintiff  on  dismissal  of  the  de- 
fendant's counterclaim  should  also  be  reversed.  Winkler  v.  Racine 
Wagon  <Sb  Carriage  Co.  184 

55.  If,  when  a  cause  is  reached  for  argument  in  the  supreme  court,  it  is 

submitted  or  represented  by  the  respondent  by  counsel,  and  is  not 
so  submitted  or  represented  by  the  appellant,  the  judgment  will, 
under  Rule  XVII,  be  affirmed.    Perkins  v,  Jacobs,  409 

56.  Where  it  appears  on  appeal  that  from  the  commencement  of  the 

action  until  that  cime  the  defendant  has  pursued  a  policy  of  delay 
for  the  mere  purpose  of  delay,  and  lias  neither  settled  any  bill  of 
exceptions  nor  made  any  record  to  present  to  the  court  for  review, 
he  may  properly,  under  sec.  2951,  R.  8.  1878,  be  punished  by  the 
addition  of  damages  to  the  judgment,  on  affirmance,  besides  costs 
and  interest.    Ten  per  cent,  damages  added  in  this  case.  Ilnd, 

Appealable  Order.    See  Appeal,  3. 

Apportionment  of  damagea    See  Appeal,  41,  53. 

Arguments  to  Jury:  Improper  remarks.    See  Appeal,  46,  51. 

Arrest  without  warrant.    See  Criminal  Law,  1. 

Assessments. 
For  local  improvements.    See  Municipal  Corporations,  1-6. 
To  pay  death  losses.    See  Insurance,  10. 

Assignment. 
For  benefit  of  creditors.    See  Voluntary  Assignment. 
Of  note  and  mortgage.    See  Guaranty.    MoRTGAQKa 

Assumption  of  risk.    See  Negligence,  5,  7. 

ATTACHMENT. 
See  Corporations,  3.    Evidence,  2.    Insolvency. 

1.  An  affidavit  for  an  attachment  in  an  action  to  recover  a  debt  not 

yet  due  is  fatally  defective  if  it  fails  to  state,  as  required  by  sec. 
2781,  S.  &  B.  Ann.  Stats.,  that  "the  debt  is  to  become  due."  Led- 
erer  v.  Rosenthal,  235 

2.  An  attachment  in  an  action  upon  a  debt  not  yet  due  is  authorized 

by  statute  only  on  the  conditions  that  the  requisite  affidavit  be 
made,  and  that  an  undertaking  be  given  in  three  times  the  amount 
demanded  by  the  plaintiff.  Ibid. 

3.  Mere  non residence  of  the  defendant  is  not  a  ground  for  a»  attach- 

ment in  an  action  for  a  debt  not  yet  due.  Ibid, 

4.  An  attaching  creditor  cannot,  by  disaffirming  an  express  contract 

for  the  sale  of  goods  on  sixty  days*  credit  on  the  ground  that  it 
was  induced  by  the  false  repi'esentations  of  the  defendant,  waiv- 
ing the  tort  into  which  his  claim  is  thus  converted  and  suing  on 
an  implied  contract  for  money  due,  evade  the  provisions  of  sec. 
2731,  S.  &  B.  Ann.  Stats.,  requiring  tlie  attachment  bond,  in  a  case 
where  the  debt  is  not  due,  to  be  in  three  times  the  amount  de- 
manded. Ibid, 

Attorney:  Improper  remarks  on  trial    See  Appeal,  46. 

Vol.  99  —  44 
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ATTORNEY  AND  CLIENT. 

1.  A  mortp:aKee's  attorney,  having  obtained  a  judgment  of  foreclosurp, 

liad  Ins  own  brother  appointed  referee  to  make  the  sale,  and 
caus^'d  the  land  to  be  bid  off  in  the  name  of  his  own  sister,  the 
plaintiff  in  this  action,  and  the  mortgagee,  as  joint  purchasers,  by 
that  means  attempting  to  secure  for  himself  a  half  interest  in 
property  worth  $1,700  on  account  of  his  claim  for  services  amount- 
ing to  less  than  §200.  The  sister  had  no  interest  in  the  mortgage 
and  paid  no  money  on  the  sale,  but  she  claimed  that  the  attorney 
ha<i  assigneil  his  claim  to  her  in  payment  for  housekeeping,  and  it 
appeiired  that  before  the  sale  the  attorney  had  sold  the  same  claim 
to  a  tiiird  party,  who,  after  the  foreclosure  sale,  purchased  the  prop 
erty  from  the  mortgagee.  In  an  action  by  the  sister  for  partition, 
helcL  that  the  transaction  was  fraudulent    Ellis  v,  Allen^  olTJ 

2.  An  attorney,  on  foreclosing  a  mortgage,  even  if  entitled  to  a  lien 

for  his  services,  is  not  thereby  entitled  to  bid  off  the  property  at 
the  sale  in  the  name  of  another  to  preserve  such  lien;  nor,  even 
though  the  mortgagee  may  have  consented  that  it  be  bid  off  in 
their  joint  names,  which  would  give  them  interests  in  proportion 
to  the  amount  invested  by  them  respectively,  is  he  authorized  to 
substitute  his  sister  in  place  of  himself,  so  that  she  could  claim  a 
half  interest.  Ibid, 

BANKS  AND  BANKING. 

See  Constitutional  Law,  8.    County  Boards  (6). 

1.  The  cashier  of  a  going  bank  may  lawfully,  acting  in  good  faith 

and  with  the  consent  of  the  stockholders  and  directors,  borrow 
money  from  such  bank  with  which  to  buy  land,  and  no  trust  in 
the  land  will  arise  from  such  transaction  in  favor  of  the  bank. 
Cassoday,  C.  J.,  dissents.    Barth  v,  Koetting,  242 

2.  In  order  to  render  such  a  transaction  fraudulent  as  to  subsequent 

creditors  of  the  bank,  it  must  have  been  entered  into  with  the  in- 
tent to  contract  debts  in  the  future  and  defraud  the  holders  of 
such  debts.    Cassoday,  C.  J.,  dissents.  Ibid, 

Bill  op  Exceptions.    See  Appeal,  11,  17,  18,  20,  21,  28,  3L 

Bonds, 
Of  assignee.    See  Constitutional  Law,  7. 
Of  county.    See  Counties,  1-3,  7. 

Bridges.    See  Mandamus,  2. 

Briefs.    See  Appeal,  15,  16. 

Burden  of  Proof.    See  Master  and  Servant,  8.    Practice,  & 

CASES  DISTINGUISHED,  ETa 

1.  Butternut  v.  O' Mallei/,  50  Wis.  329  (as  to  power  of  county  board  to 
rebate  judgment),  distinguished.    Waahhurn  Co,  v.  Thompson,  505 

a  Cook  V.  Cook,  56  Wis.  195:  Cnigom  v.  Crugoin,  64  Wis,  253  (as  to 
judgment  for  alimony),  in  part  overruled,  Bassett  v,  Bassett,  344, 
•^  346 

8.  Crugom  v.  Cnigom^  64  Wis.  253.     See  Na  2. 

4.  Deery  v.  McClintoch  31  Wis.  195  (as  to  determining  legal  title  in 
equitable  action),  distinguished.    Ellis  v.  Allen,  603 
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5.  Dreher  t\  Fitchhtirg,  22  Wis.  675;  Hoiife  v.  Fulton,  29  Wis.  296  (as  to 

injury  from  detect  in  highway),  distinguished.    McFarlane  v.  Sul- 
livan, 366 

6.  Feltoivs  V.  Oilhnber,  83  Wis.  639  (as  to  liability  of  lessor  of  danger- 

ous premis'^s),  limited  and  expressions  therein  held  obiter,    Schae- 
fer  V.  Fond  dii  Lac,  337 

7.  FisJier,  In  re,  15  Wis.  511.     See  No.  16. 

8.  Flanders  v.  3Ierrimac,  44  Wis.  621 ;  Webster-Olover  L,  &  M,  Co,  v. 

St.   Croix  Co.  71   Wis.  317  (as  to  waiver  of  right  to  appeal),  ex- 
plained.    Fiedler  v.  Hoicard,  397 

9.  Fo'lett  V.  Heath,  15  Wis.  601  (as  to  false  description),  distinguished. 

Rock  V.  Collins,  637 

10.  Fountain  Spring  Park  Co.  v.  Roberts,  92  Wis.  345.     See  No.  2a 

11.  Franeij  v.  Warner,  96  Wis.  222.    See  No.  23. 

12.  Gaston  v.  Babcock,  6  Wis.  503;  In  re  Fisher,  15  Wis.  511  (as  to  effect 

of  appeal  from  county  court),  distinguished  and  limited.    Richttr 
V.  Leiby,  515 

13.  Hayes  v.  Douglas  Co.  92  Wis.  429  (as  to  assessments  for  street  im- 

provements), distin^uislied.    Hennessy  v.  Douglas  Co.  129, 131, 137 

14.  Ilebgen  v.  KorJJler,  97  Wis.  313  (as  to  fraud  by  promoters),  distin- 

guished.   Milwankee  Cold  Storage  Co.  v.  Dexter,  215,  220 

15.  Hixon  V.  Oneida  Co.  82  Wis.  515  (as  to  waiver  of  right  to  appeal), 

limited.     Ftedler  v.  Howard,  398 

16.  Hobart  v.  Milwaukee  City  R.  Co.  27  Wis.  194  (as  to  use  of  street  for 

street  railway),  distinguished.    Zehren  v.  Milwaukee  Electric  R.  <£r 
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17.  Holton  t\  Burton,  78  Wis.  321  (as  to  assignment  pending  supple- 

mentary proceedings),  distinguished.    Dahlman  v.  Greenwood,  163, 

168,  169 

18.  Hovfe  V.  Fulton,  29  Wis.  296.    See  No.  5. 

19.  Kellogg  v.  Oshkosh,  14  Wis.  62a    See  No.  82. 

20.  Lynch  v.  Divan,  (.6  Wis.  490  (as  to  debt  of  executor),  explained  and 

in  part  disapproved.     Estate  of  Robinson  v.  Ilodgkin,  328,  330 

21.  Ohlert  v.  Alderson,  86  Wis.  433  (as  to  evidence  of  fraud),  distin- 

guished.    Meloy  V.  Peterson,  489,  492 

22.  Piper  v.  C.  M.  db  St.  P.  R.  Co.  11  Wis.  247  (as  to  contributory  negli- 

gence), distinguished.    Schneider  v,  C,  M.  <fc  St.  P.  R.  Co.   378,  380 

23.  Pittsburg  Mining  Co.  v.  Spoon er,  74  Wis.  307;  Fountain  Spring  P. 

Co.  V.  Roberts,  92  Wis.  345;  Franey  v.  Wai-ner,  90  Wis.  222  (as  to 
fraud  by  promoters),  distinguislied.  Milwaukee  Cold  Storage  Co. 
V.  Dexter,  215,  220 

24  Ryan  v.  Outagamie  Co.  80  Wis.  336  (as  to  law  giving  county  board 
power  to  fix  officers*  fees),  followed.     Wentworth  v,  Racine  Co. 

26,30 

25.  Sexton  v.  Rhames,  13  Wis.  99  (as  to  pi'oof  of  title),  distinguished. 

Slausonv.  Goodrich  Transportation  ^o.  23 

26.  Smith  v.  Sherry,  54  Wis.  114.    See  No.  27. 

27.  State  ex  rel.  Cothrnn  v.  Lean,  9  Wis.  279;  Smith  v.  Sherry.  54  Wis.  114 

(as  to  publication  of  laws,  etc.),  distinguibhed.  Wentworth  v. 
Racine  Co,  30 
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28.  State  ex  rel.  3f.,  T.  A  W.  R.  Co.  v.  Common  Council  of  TomaJiawk,  96 

Wis.  78  (as  to  limitation  of  municipal  indebtedness),  in  part  over- 
ruled.    Crogster  v.  Bayfield  Co,  2, 19 

29.  Stein  v.  Benedict,  83  Wis.  604  (as  to  demurrer  ore  tenus),  overruled. 

Kruczinski  v,  Neueiidorf,  2W,  270 

30.  Sutton  V.  C,  St.  P.,  M,  <St  0.  R  Co,  98  Wis.  157  (as  to  improper  re- 

marks by  counsel),  distinguished.  Knopke  v.  Qermantoum  F,  M, 
Ins,  Co.  294 

31.  Tyson  i\  Tyson,  94  Wis.  225  (as  to  undertaking  on  appeal)^*  distin- 

guished.    Tenney  v.  Madison,  643 

82.  Wakeley  v,  Nicholas,  16  Wia  588;  Kellogg  v,  Oshkosh,  14  Wis.  628  (as 
to  publication  in  German  newspaper),  distinguished.  State  ex  reL 
Ooebel  v.  Chamberlain,  503,  508 

sa  Webster-Olover  L.  db  M.  Co.  v.  St,  Croix  Co.  71  Wis.  817.    See  Na  7. 

Chaboikg  the  Jury.    See  Instructions  to  Jury. 

CHATTEL  MORTGAGES. 

See  Evidence,  9.    Fraudulent  Conveyances,  1.    Voluntary  As- 
signment. 

1.  One  partner  has  power,  in  the  absence  and  without  the  knowledge 

of  his  copartner,  to  execute  a  chattel  mortgage  of  the  partnership 
property  to  secure  a  bona  fide  partnership  debt.    Rocle  v.  Collins, 

630 

2.  Whether  or  not  one  partner  may,  without  the  consent  of  his  copart- 

ner who  is  accessible  for  consultation,  execute  a  mortgage  of  the 
entire  firm  property  to  secure  a  firm  debt,  when  the  effect  of  such 
mortgage  will  be  to  practically  terminate  the  business  of  the  firm, 
the  subsequent  acquiescence  or  consent  of  the  other  partner  will 
remove  all  question  as  to  the  validity  of  the  mortgage.    '        Ibid. 

8L  a  chattel  mortgage  is  not  rendered  void  by  the  fact  that  the  note 
secured  by  it  is  not  correctly  described  therein,  if  it  is  so  far  de- 
scribed that  it  appears  to  a  reasonable  certainty  to  be  the  one 
intended  to  be  secured.  Ibid. 

Cities.    See  Municipal  Corporations. 

CLOUD  ON  TITLEl 

See  Equity,  1,  2. 

1.  A  probate  decree,  which  is  void  because  entered  without  notice  to 
or  the  appointment  of  guardians  for  the  infant  heirs  of  the  de- 
cedent, and  which  declares  certain  adult  heirs  to  be  the  sole  heirs 
of  such  decedent,  constitutes  a  cloud  upon  the  title  of  such  infant 
heirs,  and  they  can  maintain  an  action  to  recover  possession  of 
their  interest  in  the  land  and  to  have  their  title  cleared  of  the 
clouds  raised  by  such  decree  and  by  subsequent  conveyances. 
Kruczinski  v,  Neuendorf,  264, 271 

2l  One  who  once  held  the  title  under  such  decree,  but  has  since  con- 
veyed all  his  interest  to  another,  is  not  a  necessary  party  defend- 
ant to  the  action  by  such  heirs.  Ibid. 

3.  lender  sec.  2647,  R  S.  1878,  heirs  of  a  decedent  who  have  been  de- 

prived of  their  interests  in  his  lands  when  infants  by  a  void  decree 
of  a  probate  court,  entered  without  notice  to  them  or  the  appoint- 
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ment  of  guardians  for  them,  and  by  subsequent  conveyanoes,  may 
join  an  equitable  action  to  set  aside  such  decree  and  oonveyanoes 
as  clouds  upon  their  title,  with  a  legal  action  to  recover  possession 
of  their  interest  in  the  land,  together  with  rents  and  profits  for 
the  use  thereof,  since  all  such  causes  of  action  arise  out  of  the 
same  transaction  and  are  connected  with  the  same  subject  matter. 

Ibid. 

4.  An  action  for  those  purposes  is  not  one  for  partition,  and  the  com- 
plaint need  not  conform  to  sea  3102,  R.  S.  1878.  Ibid, 

Co-employee.    See  Negligence,  3. 

Collateral  Attack.    See  Garnishment,  4. 

Compensation.    See  Railroads,  2l 

Compromise.    See  County  Boards. 

Condition  Precedent.    See  Attachment,  2L    Contracts,  a    Execu- 
tions.   Pleading,  4.    Railroads*  2  (1). 

CONSIDERATION. 

See  Counties,  6.    County  Boards  (5), 

The  release  by  a  wife  of  her  dower  and  homestead  interest  in  land 
sold  is  a  good  consideration  to  support  an  arrangement  giving  her 
a  joint  interest  in  the  price  received  therefor.    Fiedler  v,  Howard^ 

388 

Conspiracy.    See  Damages*  3.    Debtor  and  Creditor.    Fraud,  3. 

CONSTITUTIONAL  LAW. 
See  Counties,  1-d.    Municipal  Corporations,  1, 4,  6, 191 

1.  To  ascertain  the  amount  of  indebtedness  which  a  municipal  cor- 

poration may  incur  in  addition  to  that  already  existing,  within 
the  limit  of  five  per  centum  upon  the  value  of  its  taxable  prop- 
erty, as  fixed  by  sea  3,  art  XI,  Const,  the  amount  of  cash  on  hand, 
and  its  available  assets  and  resources  easily  convertible  into  cash 
to  meet  the  payment  of  such  liabilities  when  they  become  due, 
are  to  be  subtracted  from  such  existing  indebtedness.  Crogster 
V,  Bayfield  County^  1 

2.  An  act  of  the  legislature  cannot  properly  be  judicially  declared 

void  for  uncertainty  if  it  will  admit  of  any  reasonable  construc- 
tion that  will  support  it     Wentworth  v.  Racine  County,  26 

3.  The  mere  wisdom  or  reasonableness  of  a  law  is  not  a  matter  for  ju- 

dicial determination,  but  is  exclusively  within  the  domain  of  leg- 
islative power.  Ibid. 

4.  Ch.  250,  Laws  of  1895.  delegating  to  county  boards  power  to  legis- 

late in  regard  to  officers'  fees  in  certain  cases,  is  constitutional 
under  the  rule  in  Ryan  v.  Outagamie  Co.  80  Wis.  886.  Ibid. 

6.  The  constitutional  and  statutor^r  requirement  for  the  publication 
of  laws  as  a  prerequisite  to  their  validity  does  not  extend  to  the 
publication  of  mere  ordinances,  resolutions,  and  proceedings  of 
local  governing  bodies,  pursuant  to  a  valid  grant  to  such  bodies  of 
power  to  legislate  in  regard  to  such  matters.  Ibid, 
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6.  The  general  statute  requiring  the  publication  of  the  proceedings  of 

county  hoards  is  directory,  and  a  failure -to  comply  therewith  does 
not  invalidate  such  proceedings.  Ibid. 

7.  The  act  authorizing  the  incorporation  of  trust  companies  and  gi  vms: 

them  power  to  act  as  assignees,  without  giving  nond  or  security 
in  the  discretion  of  the  court,  other  than  by  deposit  of  securities 
with  the  state  treasurer  (sec.  6,  ch.  2G3,  Laws  of  1891.  as  amended 
by  ch.  160,  Laws  of  1895),  is  a  general  law,  and  is  not  subject  to  ob- 
jection under  sec.  31,  art.  IV,  Const.,  prohibiting  special  Ipgislation 
for  granting  corporate  powers  or  privileges,  or  discriminating  in 
favor  of  a  class.    Itoane  Iron  Co.  v,  Wisconsin  Trust  Co.  273 

8.  That  act  confers  no  banking  powers  upon  such  companies,  but  ex- 

pressly excludes  the  exercise  thereof,  and  it  did  not  need  to  be 
submitted  to  a  vote  of  the  people  under  sec.  5,  art.  XI,  Ck>n8t 

Ibid. 

CONTRACTS. 

See  Agency,  1,  2.  Considkbation.  Counties,  1.  2,  4,  5.  Dahaqes,  1, 2. 
Election  op  Remedy.  Equity,  4  Insurance,  1,  2,  7-9,  14.  Mas- 
ter AND  Servant.  Mechanics'  Liens,  3,  7.  Municipal  Corpora- 
tions, 1 1,  Plbadinq,  5.  Release.  Statute  of  Limitations,  t 
Waiver,  3,  4. 

1«  A  provision  in  a  contract  for  the  sale  of  goods  to  be  delivered  at  dif- 
ferent times,  that  "if,  during  the  deliveries  on  this  contract,  the 
price  should  be  below  the  price  herein  named,  we  agree  to  rebate 
such  difference  on  deliveries  so  affected,"  is  to  be  construed  as 
meaning  by  the  words  "the  price,"  when  first  used,  "the  market 
price."     Wing  v.  Wadhams  Oil  &  Qrease  Co.  248 

2.  A  machine  sold  under  a  warranty  which  provided  that  "  if  the  pur- 
chaser does  not  make  full  settlement,  in  cash  or  approved  notes, 
for  the  machine,  on  its  delivery  to  him,  he  thereby  waives  all 
claims  under  this  warranty."  was  delivered  by  the  seller  on  the 
premises  of  the  buyer  without  any  request  for  settlement  by  note, 
and  about  one  month  afterward,  with  knowledge  of  the  facts,  he 
received  and  retained  the  buyer's  note  for  the  price.  Held^  that 
the  seller  thereby  waived  his  right  to  rely  upon  the  delay  of  settle- 
ment as  a  forfeiture  of  the  special  warranty.  Trappv,  New  Bird- 
sail  Co.  458 

8.  A  provision  in  a  contract  of  sale  of  a  machine  expressly  requiring 
the  purchaser  to  give  written  notice  of  all  defects  to  the  seller 
with  reasonable  time  to  repair  the  same,  is  a  condition  precedent, 
compliance  with  which  is  essential  to  a  recovery  for  a  breach  of 
the  warranty.  Ibid, 

4.  A  breach  of  warranty,  that  a  fifteen  horse  power  engine  sold  under 
it  was  "capable  of  doing  as  much  and  as  well  as  other  machines 
of  like  size  and  proportions,"  is  not  established  by  proof  merely 
that  it  did  not  or  could  not  be  made  to  develop  and  maintain  fif- 
teen horse  power,  without  evidence  that  other  engines  of  the  size 
and  proportions  of  the  one  in  question  were  capable  of  developing 
and  m.'iintaining  effectively  that  much  power.  Ibid. 

CoNTRiBin.)RY  Negligence.  See  Negligence,  3,  6,  7,  10,  IL  Rail- 
roads, 3. 

Conveyances.  See  Chattel  Mortgages.  Cloud  on  Title.  Con- 
tracts. Deeds.  Fraud,  1. 4.  Fraudulent  Conveyances.  Mort- 
gages.   Statute  of  Limitations,  2. 
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CORPORATIONS. 

See  Constitutional  Law,  7.    Counties.    County  Boakds.    Election 
OP  Remedy.   Fraud.   Garnishment,  4.   Municipal  Corporations, 

1.  A  corporation  may  ratify  the  unauthorized  act  of  one  claiminp:  to 

be  its  agent  as  well  as  roay  a  natural  person.  Moody  <&  Meckel- 
burg  Co,  v.  Trustees  of  M.  E,  Churchy  49 

2.  Directors  of  corporations,  independent  of  any  statute  on  the  subject, 

are  liable  for  corporate  property  misapplied  or  lost  through  their 
culpable  negligence  or  fraud,  and  under  sees.  8237,  8289,  R.  S.  1878, 
any  creditor  of  such  corporation  can  maintain  an  action  in  equity 
against  such  directors  to  enforce  such  liability.     Cores  %\  Day,  276 

Z,  Where  a  person  who  has  been  illeg&Uy  elected  secretary  and  treas- 
urer of  a  corporation  has  taken  possession  of  the  corporate  books 
and  papers,  and  is  recognized  by  the  corporation  as  such  officer, 
his  right  to  the  office  must  be  recognized  by  outsiders.  Jurisdic- 
tion in  proceedings  to  attach  corporate  stock  under  sec.  2989,  R.  S. 
1878,  cannot  therefore  be  obtained  by  service  of  a  copy  of  the  writ 
on  the  dejure  secretary.    Barthell  v,  Hencke,  660 

COSTS. 
See  Appeal,  5,  54. 

1.  Under  sees.  2918,  2920,  S.  &  B.  Ann.  Stats.,  if  plaintiff  recovers  less 

than  $100  in  an  action  commenced  in  the  circuit  court  on  con- 
tract, the  defendant  is  entitled  to  costs.    Field  v.  Cityo/Elroy,  412 

2.  In  the  taxation  of  costs,  witness'  fees  supported  by  the  usual  affi- 

davit of  disbursements  may  properly  be  taxed,  notwithstanding 
an  affidavit  by  a  stranger  to  the  effect  that  he  is  informed  and  be- 
lieves that  no  fees  were  paid  to  a  certain  witness  named  in  the 
bill  of  costs,  and  that  he  was  not  subpoenaed.    Ellis  v.  Allen,     598 

COUNTIEa 
See  County  Boards. 

1.  If  a  contract  between  a  county  and  a  railway  company,  for  the 

issuing  of  bonds  in  aid  of  such  company  in  excess  of  five  per 
cent,  on  the  value  of  its  taxable  property,  is  an  entire  contract,  all 
bonds  issued  under  it  are  absolutelj'  void.  The  court  cannot  scale 
it  down  to  an  amount  which  the  county  might  legally  issue. 
Crogster  v.  Batjfield  County,  1 

2.  A  contract  entered  into  by  the  acceptance  by  a  county  of  a  propo- 

sition by  a  railroad  company  to  build  a  railroad  in  six  distinct 
sections,  for  each  section  of  which  the  county  is  to  issue  its  bonds 
of  particular  numbers,  and  upon  the  completion  of  such  section 
or  of  a  succeeding  section  the  county  is  to  deliver  to  the  company 
the  bonds  issued  for  that  section,  in  return  for  an  equivalent 
amount  of  stock,  is  not  entire  but  severable,  and  bonds  so  issued, 
not  in  excess  of  the  constitutional  limitation,  will  be  valid.    Ibid. 

3.  A  proposition  submitted  to  a  county  by  a  railroad  company  in  that 

form  is  a  "definite  proposition,"  within  the  requirements  of  sees. 
94a-948,  R.  S.  1878,  specifying  when  the  bonds  shall  be  delivered 
with  reference  to  the  time  of  the  complete  construction  of  the 
railroad  from  point  to  point;  and  bonds  issued  in  conformity  to 
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Fuoh  proposition,  and  not  in  excess  of  the  constitutional  limita- 
tion, will  in  tiiat  respect  be  valid.  I  bid, 

4.  Such  a  proposition  b^  a  railroad  company,  when  accepted  by  the 

county,  becomes  an  indebtedness  of  the  county,  within  the  mean- 
ing of  the  constitutional  limitation,  and  will  be  deemed  to  have 
been  incurred  at  the  date  of  the  contract,  and  not  at  the  time  of 
the  completion  and  acceptance  of  the  work.  IbidL 

5.  The  issuing  bv  the  railroad  company  of  its  certificates  of  stock  and 

depositing  the  same  in  escrow,  in  accordance  with  such  contract, 
is  a  good  consideration  for  the  issuing  by  the  county  of  its  bonda 
and  agreeing  to  deposit  and  pay  the  same,  and  each  party  thereby 
becomes  irrevocably  bound  by  the  contract  IbidL 

6.  The  constitutional  limitation  of  five  per  centum  is  based  upon  the 

last  assessment  preceding  the  incurring  of  the  indebtedness,  and 
not  upon  that  last  preceding  the  completion  of  the  work.  State 
ex  rei.  M,,  T.  db  W.  R  Co,  v.  Common  Council  of  Tomahatckf  96 
Wi&  78,  overruled.    WiNSLOW,  J.,  dissents.  Ibid. 

7.  Where  the  bonds  of  the  county,  in  such  a  case,  are  issued  to  the 

'*  railroad  company,  its  successors  or  assigns,"  the  county  cannot 
escape  liability  merely  because  the  company  has  transferred  to 
another  all  its  interest  in  the  bonds  to  be  earned  on  the  comple- 
tion of  certain  sections  of  the  railroad.  loidL 

COUNTY  BOARDa 

See  Constitutional  Law,  4-C.    Notiobl 

The  county  of  Washburn,  having  a  judgment  against  its  treasurer 
and  his  bondsmen  for  money  Tost  through  depositing  the  same  in 
an  insolvent  bank,  and  having  exhausted  all  legal  remedies  to  col- 
lect tlie  same,  and  the  assets  of  the  bank  being  in  the  hands  of 
an  assignee  under  a  voluntary  assignment  for  the  benefit  of  cred- 
itors, and  the  treasurer  having  conveyed  to  the  county  bis  claim 
against  such  bank  for  the  public  money  deposited  therein  and 
lost  as  aforesaid,  which  claim  the  county  hela  as  security  for  the 
payment  of  the  judgment,  the  county  board  took  the  bond  of  the 
bank,  with  sureties,  to  secure  the  payment  of  such  collateral  claim 
in  one  year,  and  as  consideration  therefor,  named  in  the  bond, 
gave  that  time  to  the  bank  in  which  to  pay  such  indebtedness. 
Held: 

(1)  That  all  legal  remedies  having  been  exhausted  to  collect  the 
judgment,  under  express  statutes  on  the  subject,  the  duty  to 
make  further  efforts  to  collect  it  devolved  on  the  county  board, 
and  to  that  end  such  board  possessed  express  authority  to  make 
such  contracts  and  do  such  acts  as  in  its  wisdom  were  necessary 
and  proper. 

(2)  That  the  power  of  the  county  board  under  the  statute  was 
sufficiently  broad  to  enable  it  to  apply  to  the  situation  the  rules 
of  business  conduct  b^  which  a  prudent  person  is  ordinarily  gov- 
erned under  similar  circumstances  in  his  private  affairs. 

(3)  That  the  doctrine  that  the  governing  body  of  a  corporation 
has  no  power  to  discharge  a  debt  due  to  it  without  payment^  does 
not  apply  to  debts  of  questionable  validity  before  final  judgotent, 
or  debts  against  insolvent  parties  after  judgment. 

(4)  That  though  a  municipal  board  must  confine  its  operations 
to  the  powers  conferred  upon  it  by  4aw,  and  has  no  power  to 
squander  or  give   away  corporate  property  or  discharge  debts 
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aj^ainst  a  solvent  party,  it  may  settle  disputed  or  doubtful  claims 
as  an  incident  to  the  right  to  maintain  and  defend  actions,  as  well 
as  under  the  express  power  conferred  by  statute  to  make  such 
contracts  and  do  such  acts  as  are  deemed  necessary  and  proper 
to  the  exercise  of  the  powers  and  privileges  granted  to,  and  duties 
charged  upon,  counties. 

(5)  That  the  giving  of  time,  without  interest,  for  the  payment 
in  one  year  of  a  claim  of  doubtful  collectibility,  in  consideration 
of  a  bond  with  sureties,  for  payment  at  that  time,  is  sufficient 
consideration  to  support  such  bond. 

(6)  That  the  fact  that  members  of  the  county  board  who  voted 
in  favor  of  taking  the  bond  were  interested  in  giving  the  bank 
time  to  pay  its  indebtedness,. if  a  defense  to  an  action  on  the  bond, 
is  not  available  unless  pleaded  and  ii^sisted  on  as  such.  Wash- 
burn County  V,  Thompson^  585 

County  Judge.    See  Estates  op  Decedents,  5-7. 

Court  and  Jury.     See  Appeal,  29,  80,  86.     Fraudulent   Convey- 
ances, 5.    Municipal  Corporations,  9.    Negligence,  4r-8. 

Courts.    See  Judge. 

Creditors*  Action.  See  Corporations,  2.  Estates  of  Decedents,  5-7. 

CRIMINAL  LAW  AND  PRACTICE. 

See  Habeas  Corpus.    Judge.    Jurisdiction. 

1.  A 'police  officer  cannot  lawfully  arrest  a  person  for  a  misdemeanor 
without  a  warrant,  unless  it  was  committed  in  his  presence,  even 
though  there  may  be  a  city  ordinance  giving  him  authority  to 
do  so.    Stittgen  v.  Rundle,  78 

3.  A  court  which  has  obtained  jurisdiction  of  the  person  of  one  ar- 
rested on  a  charge  of  burglary  does  not  lose  jurisdiction  to  after- 
ward try  him  for  that  offense  by  reason  of  the  fact  that  he  had  in 
the  meantime  been  arrested,  tried,  and  convicted  by  another  court 
for  the  crime  of  petit  larceny,  and  was  still  suffering  imprison- 
ment for  that  offense  when  he  was  brought  to  trial  for  the  burg- 
lary.   In  re  Roszcianella,  584 

3.  By  appearing  in  court  with  his  counsel  on  the  trial  for  burglary, 
pleading  not  guilty,  and  going  to  trial  without  disclosing  that  he 
was  then  serving  a  terra  of  imprisonment  for  larceny,  and  when 
called  upon  after  conviction  giving  no  reason  why  sentence  should 
not  be  pronounced  upon  him,  the  prisoner  waives  the  objection. 

lOidL 
Custom.    See  Negligence,  6. 

DAMAGEa 

See  Abatement,  1,2.   Appeal,  87, 41,  53,  56.   Evidence,  d.  Libeu  Mae^ 

ter  and  Servant.    Railroads,  2  (4). 

1.  Where  a  contract  of  employment  has  been  unjustly  terminated,  the 
employee  is  entitled  to  compensation  for  such  damages  as  the  em- 
ployer might  reasonably  have  anticipated  would  result  to  his 
employee  by  the  discharge.  If  such  damages  consist  of  profits  lost, 
and  the  evidence  furnishes  reasonable  data  upon  which  to  com- 
pute them,  such  lost  profits  are  a  proper  measure  of  damages  and 
are  recoverable.     Schumaker  v.  Heinemann,  251 
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2.  A  verdict  for  S3,500  damages  lor  a  brcaoh  of  a  promise  of  marriage, 
against  a  defendant  who  was  worth  only  $6,0()o,  held  to  be  so  ex- 
cessive as  to  show  passion  or  prejudice  on  the  part  of  the  jurr. 
Kellett  V.  Robie,  303 

8.  One  wlio  is  driven  out  of  business  by  a  conspiracy  in  restraint  of 
trade,  and  compelled  to  sell  his  property  for  less  than  its  value,  is 
entitled  to  recover,  as  damages  therefor,  such  sum  as  would  meas- 
ure his  loss  of  profits  and  also  loss  by  diminution  in  thj  value  of 
his  property  by  reason  of  the  unlawful  acts  of  the  defendants. 
Bratt  V.  Swift,  579 

4  In  an  action  for  slander,  only  compensatory  damages  are  recover- 
able, where  there  is  no  proof  of  actual  malice  or  ill-will,  or  of  facts 
and  circumstances  from  which  they  can  justly  be  inferred.  They 
cannot  be  so  inferred  from  mere  proof  that  the  defendant,  the 
commander  of  a  vessel,  when  the  plaintiff,  an  employee,  was  leav- 
ing the  vessel,  ordered  him  never  to  return,  and  when  asked  why, 
said  in  the  hearing  of  others,  "you  stole, —  detectives  saw  you, — 
I  wout  have  any  thieves  on  board."     Eeed  v.  Keith,  673 

DEBTOR  AND  CREDITOR. 

See  Attachment.   Banes  and  Banking.  2.   County  Boards.  Garnish- 
ment, 1, 2,  a.   Guaranty.    Voluntary  Assignment. 

A  general  creditor  of  one  who,  when  perfectly  solvent,  without 
fraud,  purchased  goods  of  hin:  on  sixty  days  credit,  cannot  main- 
tain an  action  on  tlie  case  agmnst  such  debtor,  and  against  other 
defendants  with  whom  he  subsequently  conspired  by  confessing 
judgment  on  fictitious  notes  to  place  all  his  property  beyond  the 
reach  of  such  creditor,  to  recover  damages  therefor.  Field  v.  Sic- 
gel,  605 

DEEDS. 
See  Equity,  1, 2,  4   Evidence,  10.   Fraudulent  Conveyances,  8-6t 

1.  Where  a  deed,  in  describing  the  property  conveyed,  refers  to  a  map 

or  plat  as  marking  the  natural  boundaries  of  such  property*,  such 
plat  should  be  considered  as  giving  the  true  description  as  much 
as  thouj:jli  it  was  marked  down  on  the  deed.  Slauson  v,  Goodrich 
Trail  sport  at  ion  Co.  20 

2.  No  particular  form  is  necessary  to  constitute  the  delivery  of  a  deed. 

It  is  sutlicient  that  the  minds  of  the  contracting  parties  meet,  ex- 
pressly or  tacitly,  in  the  intent  to  give  it  effect.  Until  delivered 
with  such  intent  it  never  becomes  operative.     Curry  v,  Colburtu, 

319 

3.  The  mere  handing  of  a  deed,  which  is  not  dated  or  acknowledged, 

to  the  grantee  named  therein  at  his  request,  to  be  examined  by 
his  lawyer,  and  the  bargain  to  be  completed  at  a  subsequent  meet- 
ing of  the  parties,  is  not  such  a  delivery  as  will  make  it  operative. 

Ibid. 

4.  In  ati  action  to  set  aside  a  deed  executed  by  a  person  since  deceased, 

on  the  ground  that  he  was  mentally  incompetent  when  he  exe- 
cutevl  it,  the  testimony  of  intelligent  and  disinterested  witnesses, 
who  had  known  him  for  a  long  time,  that  he  seemed  intelligent 
and  rt'asonable  at  that  time,  and  that  they  noticed  nothing  wrong 
with  him,  held  sufficient  to  sustain  a  finding  that  he  was  mentally 
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competent  at  the  time  he  executed  the  deed«  notwithstanding 
there  was  evidence  that  the  year  before  its  execution,  having  be- 
come despondent  from  business  reverses,  he  attempted  suicide, 
and  that  subsequent  to  his  wife's  death,  six  years  tnereafter,  he 
appeared  deranged  and  was  committed  to  an  insane  asylum,  where 
he  died.    Jones  v.  Rice,  429 

5.  A  deed  duly  executed  will  be  presumed  to  have  been  executed  on 

tlie  day  it  bears  date,  and  the  fact  that  it  had  no  certificate  of  the 
official  character  of  the  notary  who  took  the  acknowledgment  in 
another  state,  until  after  the  land  conveyed  had  been  attached  by 
creditors  of  the  grantor,  is  not  sufficient  to  overcome  that  pre- 
sumption, or  the  finding  of  the  court  that  it  was  so  executed.  3fo- 
Farlane  v.  Louden,  630 

6.  In  the  absence  of  fraudulent^  intent,  a  deed  absolute  in  form,  given 

as  security  for  a  bona  fide  debt  previously  incurred,  is  not  fraudu- 
lent; and  the  mere  fact  that  such  deed  was  not  recorded  until 
after  the  land  had  been  attached  as  the  property  of  the  grantor,  is 
not  sufficient  to  show  it  to  be  fraudulent  as  to  creditora         Ibid, 

De  Facto  Officer.    See  Corporations,  3. 

Definitions.    See  Words  and  Phrases. 

Delivery.    See  Deeds,  2,  8.    Evidence,  8, 

Deuand  for  jury  trial    See  Mechanics*  Liens,  5, 

Directors,  liability  of.    See  Corporations,  2. 

Discretion.   S^e  Appeal,  321   Excise.   Garnishment,  5.   Injunctions, 
1-a    Mandamus,  1.    Master  and  Servant,  1.    Practice,  2,  3, 

DIVORCE. 

1.  A  judgment  of  divorce,  granted  to  the  plaintiff  on  the  ground  of  de- 

sertion, will  not  be  disturbed  on  appeal,  where  it  appears  that  it 
was  for  the  interest  of  both  parties,  although  there  was  consider- 
able evidence  tending  to  show  that  the  defendant  was  compelled 
to  leave  the  plaintiff  bv  reason  of  his  cruel  treatment,  but  the  an- 
swer fails  to  allege  such  or  any  other  fact  as  a  counterclaim.  Olson 
u  Olson,  107 

2.  Unless  the  decree,  in  an  action  for  divorce  and  alimony,  not  only 

grants  the  divorce,  but  gives  alimony  or  makes  an  allowance  for 
the  wife,  the  court  has  no  power  under  sec.  2869,  R.  S.  1878,  after- 
ward to  open  the  judgment  or  to  make  any  additional  judgment 
for  alimony.  Expressions  to  the  contrary  in  Cook  v.  Cook,  56  Wis. 
195,  and  Orugom  v,  Crugom,  64  Wis,  253,  overruled.  Bassett  v. 
Basset  t,  344 

Dower.    See  Consideration. 

EASEMENTS.  ' 

1.  By  twenty  years  of  open,  notorious,  continuous,  adverse  use  and 

enjoyment  of  an  artificial  ditch  to  drain  water  from  the  land  of 
one  person  onto  and  across  that  of  an  adjoining  owner,  by  the 
consent  of  such  owner,  such  person  acquires  by  prescription  the 
right  to  a  continuuuce  of  such  use  and  enjoyment.  IVilkins  t\ 
Nicolai,  '  l7y 

2.  Such  open,  notorious,  and  continuous  use  for  twenty  years,  without 

objection  from  the  servient  owner,  is  prima  facie  evidence  of  ad- 
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verse  possession  or  use.  and,  together  with  such  circumstances, 
establisiies  title  by  prescription,  unless  explained  as  consistent 
wit^i  tlu*  title  of  the  true  owner  by  some  showing  that  such  use 
was  under  a  lease,  contract,  or  permission  of  some  kind.  IbidU 

8.  The  owner  of  a  right  of  wav  across  the  land  of  another,  whether  it 
was  acquired  by  grant  or  by  prescription,  is  entitled  only  to  a  rea- 
sonable and  usual  enjoyment  thereof,  in  view  of  all  the  circum- 
stances of  the  case  and  of  the  use  then  and  theretofore  made  of 
the  premises  affected  by  it,  and  the  owner  of  the  soil  is  entitled  to 
all  the  rights  and  benefits  of  ownership  consistent  with  the  ease- 
ment.   Dyerv,  Walker,  404 

4.  The  owner  of  land  which  is  subject  to  a  right  of  way  may  maintain 

a  gate  across  such  way,  if  it  is  necessary  to  his  use  and  enjoyment 
of  liis  land  and  does  not  unreasonably  interfere  with  the  use  of 
the  way.  Ibid, 

5.  Where  a  gate  erected  across  a  right  of  way  by  the  owner  of  the 

land  burdened  with  the  easement  does  not  unreasonably  interfere 
with  the  use  of  the  way,  the  removal  of  such  gate  by  the  owner  of 
the  easement  is  a  trespiass.  i  hidi 

EJECTMENT. 
See  Appeal^  2l 

1.  In  order  to  recover  in  ejectment,  where  neither  the  pleadings  nor 

the  proof  show  that  the  parties  derived  their  titles  from  a  common 
grantor,  or  show  the  source  of  the  defendant's  title,  or  that  he  had 
ever  been  in  possession  of  the  land,  the  plaintiff  must  either  con- 
nect himself  with  the  government  title  or  with  some  grantor  who 
was  the  common  source  of  title  to  both  parties.  Slauaon  n  Good- 
rich  Transportation  Go,  20 

2.  Where  R  and  N.,  who  were  owners  of  adjoining  lots,  each  occupied 

up  to  the  division  line  between  them,  and  N.  built  a  barn  with  a 
foundation  resting  wholly  upon  his  own  land,  but  the  eaves  pro- 
jected and  overhung  that  line  some  ten  or  eleven  inches  and  the 
drip  therefrom  fell  upon  the  roof  of  R's  barn,  built  close  to  the 
same  line,  and  were  carried  thereby  so  as  to  fall  on  N.*s  land,  and 
no  complaint  was  made  until  suit  brought,  and  no  damage  was 
proved,  field  that,  upon  these  facts,  R  could  not  maintain  eject- 
ment for  such  projection  of  N.'s  roof  over  his  land«  Bosch  t\ 
Noih,  285 

8.  The  original  owner  of  land  which  is  wild  or  unoccupied  cannot, 
under  sec.  8075,  R.  S.  Ib78,  maintain  an  action  of  ejectment  for 
such  land  against  one  who  disclaims  title,  and  who  had,  before  the 
commencement  of  the  action,  conveyed  a  title  held  by  him  under 
a  tax  deed  to  a  third  party,  by  a  deed  which  was  not  recorded 
until  after  the  filing  of  the  notice  of  lis  pendens  in  the  action. 
Webster  v.  Killen,  625 

Election  between  causes  of  action.    See  Appeal,  SSL 

ELECTION  OF  REMEDY. 

See  Equity,  5,  0.    Fraud,  1. 

1.  In  an  action  against  a  corporation  and  its  promoters  to  recorer 
moneys  which  the  plaintilf  was  induced  to  pay  for  stock  by  the 
false  representations  of  isuch  promoters  as  to  the  price  of  certain 
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land  that  was  conveyed  by  them  to  the  corporation,  judgment  was 
rendered  against  the  promoters  but  not  against  the  corporation, 
but  on  appeal  by  the  promoters  the  judgment  was  reversed  on  the 
ground  that  the  plaintiff's  contract  to  buy  stock  could  not  be  re- 
scinded as  to  the  promoters  and  affirmed  as  to  the  corporation, 
and  on  filing  the  remiltitur  the  plaintiff  recovered  of  the  pro- 
moters the  amount  due  from  them  on  an  accounting  for  the  profit 
they  had  made  by  charging  the  corporation  an  excessive  price  for 
said  land.  He  then  appealed  from  the  judgment  in  favor  of  the 
corporation.  Held,  that  he  had  elected  his  remedy  and  affirmed 
his  contract  to  buy  stock.    Franey  v,  Wauwatosa  Park  Co,         40 

2.  Where,  in  such  a  case,  the  parties  defrauded  elected  to  rescind  the 
contract  and  sue  for  the  consideration  paid,  instead  of  suing  for 
damages  for  the  fraud,  it  was  bound  by  such  election.  Limited 
Investment  Asso,  v.  Glendale  Lwestment  Asso,  64 

EL.EGTRIO  Railways.    See  Railroads,  1. 

Eminent  Domain.    See  Railroads,  1. 

EQUITY. 

See  Aqency,  3.    Appeal,  23.    Cloud  on  Title,  1,  3.    Corporations,  2. 
Injunctions,  4.    Statute  op  Limitations,  1. 

1.  Owners  of  the  legal  title  to  land,  though  not  in  possession,  may 

maintain  an  action  in  equity,  independent  of  the  statute,  to  re- 
move clouds  from  the  title.    Krucziriski  v,  Neuendorf,         264,  271 

2.  Owners  of  land,  who  have  been  deprived  of  possession  under  a  void 

decree  and  fraudulent  conveyances,  which  constitute  clouds  upon 
their  title,  have  no  such  adequate  remedy  at  law  as  will  preclude 
them  from  maintaining  an  equitable  action  to  remove  such  clouds 
and  recover  possession  of  the  land.  Ibid, 

3.  A  corporation  standing  confessedly  in  arrears  to  the  state  in  large 

sums  cannot  invoke  the  aid  of  equity  to  restrain  the  commissioner 
from  an  effort  to  enforce  the  law.   Travelers*  Ins,  Co,  v.  Fricke,  367 

4.  The  consideration  for  the  conveyance  of  a  farm  and  personal  prop- 

erty by  parents  to  their  son  was  his  agreement  to  support  them 
during  the  remainder  of  their  lives;  to  furnish  them  each  year 
certain  food  supplies,  the  use  of  certain  portions  of  the  dwelling 
with  free  ingress  and  egress  to  any  part  thereof;  to  furnish  them 
plenty  of  firewood  and  water  ready  for  use  at  all  times,  and  to 
care  for  them  in  all  things,  and  furnish  them  with  a  doctor  and 
medicine  when  needed,  and  with  decent  burial  when  dead.  Held, 
that  the  agreement,  fairly  interpreted,  required  the  son  to  devote 
his  personal  efforts  to  support  and  care  for  them,  and  that  his 
failure  to  furnish  his  parents  with  a  sufficiency  of  wood  and 
water,  and  his  getting  married  and  removing  several  miles  awa}-, 
and  failing  to  give  them  any  personal  care  or  attention,  even  when 
sick,  but  leaving  them  chiefly  to  care  for  themselves,  were  sub- 
stantial breaches  of  his  agreement,  for  which  a  court  of  equity 
would  set  aside  the  conveyances.    KnutsoJi  v,  Bostrak,  469 

5.  Although,  as  a  part  of  the  transaction,  the  son  gave  to  his  parents 

a  mortgage  on  a  part  of  the  farm  as  security  for  the  performance 
of  his  agreement,  and  another  mortgage  to  secure  the  payment  of 
a  sum  of  money,  they  were  not  limited  to  their  remedy  on  such 
mortgages.  Ibid. 

-C.  That  the  parents  commenced  an  action  to  foreclose  one  of  such 
mortgages,  which  however  they  dismissed  before  commencing  the 
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action  to  set  aside  the  conveyances,  was  no  waiver  of  or  bar  to  their 
ri;;iit  to  maintain  the  latter  action  to  obtain  the  relief  so'i$;ht 
therein.  Ibid, 

ESTATES  OF  DECEDENTS. 

See  Abatement.     Cloud  on  Title.     Deeds,  4.    Evidence^  8.     Hus- 

BA^^D  and  WiFa 

1.  The  fact  that  a  testator  has  made  his  debtor  the  executor  of  his  will 

does  not  discharge  the  debt,  if  the  creditors  of  the  estate  will  be 
injured  then^hy,  or  if  the  will  sliows  any  intention  to  the  con- 
trary. The  debt  will  be  deemed  assets  in  the  hands  of  the  execu- 
tor. Hs  if  the  money  had  been  paid  to  him,  and  he  cannot  escape 
liability  therefor  by  failing  to  charge  himself  with  it  in  his  in- 
ventory. Lynch  V.  Divan,  66  Wis.  400.  explained  and  in  part  dis- 
approved.   Estate  of  Robinson  r.  Hodgkin,  327 

2.  Upon  an  accounting  by  an  executor  as  to  an  estate  which  consisted 

in  part  of  a  lease  of  a  homestead  and  a  lot  adjoining  it  on  which 
was  a  saloon,  for  a  gross  sum,  held,  that  the  practical  construction 
put  upon  it  by  the  testator  and  the  tenant  and  the  executor,  in 
considering  the  value  of  the  rental  of  the  saluon  to  be  one  half  of 
that  gross  sum,  sliould  be  placed  upon  it  by  the  court  and  the  ex- 
ecutor be  charged  with  one  half  that  sum.  Ibid. 

3.  On  appeal  in  the  matter  of  an  accounting  by  an  executor,  an  order 

that  he  charge  himself  with  an  error  in  the  footings  of  his  account 
was  reversed,  no  such  error  appearing  in  the  record.  Ibid. 

4.  Where  the  executrix  of  one  estate  contested  the  final  account  of 

the  executor  of  another  estate,  claiming  the  right  to  do  so  as  a 
creditor,  not  in  her  own  name  as  personal  representative,  but  in 
the  name  of  the  "estate  "  represented  by  her,  held,  that  the  error 
was  immaterial.  ,  Ibid. 

5.  Under  the  provisions  of  sec.  3835,  R.  S.  1878,  authorizing  any  cred- 

itor of  an  estate  whose  claim  has  been  allowed,  whenever  there  is 
just  reason  to  apprehend  that  such  estate  as  inventoried  may  be 
insufficient  to  pay  the  debts,  to  bring  an  action  in  the  circuit 
court  on  behalf  of  all  the  creditors,  to  reach  and  subject  to  sale 
any  real  estate  or  other  assets  not  inventoried,  which,  according 
to  law,  ouglit  to  be  subjected  to  the  payment  of  such  debts,  such 
an  action  may  be  brought  and  maintained  by  a  creditor  whose 
claim  has  been  allowed,  notwithstanding  an  appeal  has  been  taken 
from  the  allowance  thereof.     Richter  v.  Leiby,  513 

6.  The  maintenance  of  such  action  in  the  circuit  court  is  not  affected 

by  sec.  4036,  R  S.  1878,  which  refers  only  to  proceedings  in  the 
county  court  and  the  etfect  of  an  appeal  therein.  The  action  in 
the  circuit  court  is  ancillary  to  the  proceedings  in  the  county 
court,  is  in  favor  of  all  the  creditors,  and  does  not  depend  upon 
any  single  judgment  rendered  in  the  county  court,  and  cannot, 
under  soc.  38.j6,  R  S.  1878,  be  brought  to  trial  until  the  sufficiency 
or  insufficiency  of  the  assets  has  been  determined,  but  may  be 
held  and  maintained  in  the  meantime.  Ibid. 

7.  A  county  judge  who,  in  pursuance  of  sec.  4015,  R  S.  1878,  has  pre- 

sented a  claim  upon  a  bond,  given  in  an  estate  which  is  being  ad- 
ministered in  his  own  county,  for  allowance  in  proceedings  for 
the  administration  of  the  estate  of  one  of  the  sureties  thei*ein  in 
the  county  court  of  another  county,  and  had  it  allowed,  is  a  cred- 
itor of  that  estate,  who  may  maintain  an  action  under  sea  3835, 
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R.  S.  1878,  notwithstanding  sec.  4015  provides  that  the  judgment 
in  the  action  shall  specify  the  amount  found  due  to  each  purticu- 
l:\r  person  for  whose  benefit  it  is  brought.  Ho  stands  in  the  rela- 
tion of  trustee  of  an  express  trust,  and  the  suit  should  be  in  his 
name  and  not  in  that  of  the  beneficiaries  whom  he  represents. 

Ibid. 

Estoppel.  See  Agency,  3  (7).  Appeal,  10, 11.  Insurance,  13.  Munici- 
pal Corporations,  11.    Waiver,  1,2. 

EVIDENCE. 

See  Appeal,  17.  ID,  3?.  47-49.  Contracts,  4.  Dehps,  4,  5.  Easements.  2. 
Fraudulent  Conveyances,  2-C.  Highways,  4.  Instructions. 
Insurance,  4-0.  Libel,  1,  3.  Master  and  Servant,  3.  Me- 
chanics' Liens,  2.    Pleading,  4.    Practice,  2,  3. 

1.  Where  a  ju«iffment  is  vacated,  the  action  stands  for  trial  as  if  it 

never  had  been  tried,  and  the  fact  tliat  evidence  which  was  in- 
competent was  admitted  at  the  former  trial  is  no  reason  for  its 
admission  upon  a  subsequent  trial.  Siauson  v.  Goodrich  Transjwr- 
i  at  ion  Co.  20 

2.  Admissions  in  the  complaint  in  an  attachment  case  that  the  debt 

sued  on  is  founded  upon  an  express  contract  and  not  yet  due  are 
prima  facie  comp**tpnt  evidence  of  thos?  facts  as  ajs^ainst  the 
plaintiff,  upon  a  motion  to  set  aside  the  attachment  Lederer  v. 
Rosenthal^  235 

3.  Parol  evidence  is  admissible  to  show  that  a  written  instrument, 

although  in  the  hands  of  the  grantee,  has  n^ver  in  fact  been  so 
delivered  as  to  bind  the  parties.     Curry  v,  CoWurrif  319 

4.  The  rule  that  a  party  cannot  impeach  his  own  witness  is  violated  by 

permitting  such  party  to  read  from  the  testimony  given  by  sucFi 
witness  in  another  case,  and  to  examine  him  in  relation  thereto, 
for  tlie  purpose  of  contradicting  his  testimony  at  the  trial.  Col- 
lins V.  Hoehle,  639 

5.  Courts  will  not  take  judicial  notice  of  the  acts  and  ordinances  of 

municipal  corporations.    Stittgenv.  Rundlef  78 

6.  In  order  to  recover  damages  on  the  ground  that  the  injury  com- 

plained of  is  permanent,  the  evidence  must  show  such  permanency 
with  reasonable  certainty.  To  allow  an  expert  physician  to  testify 
that  the  plaintiff  was  liable  to  be  bothered  with  the  injury  for  sev- 
eral years  and  might  be  always,  at  least  under  certain  conditions, 
such  as  overuse  of  the  injured  member,  was  error.  Collins  v.  City 
of  Janenville,  404 

7.  It  was  also  error,  in  such  action,  to  allow  such  expert  physician  to 

testify  to  the  effect  that  consumption  in  the  family  of  plaintiff's 
parents  would  show  a  strong  suscei)tibility  in  all  the  family  to  the 
infection  of  consumption,  particularly  in  swollen  tissues  which 
do  not  fully  recover  their  normal  condition  after  injury,  such  evi- 
dence being,  at  most,  conjectural,  and  certainly  inadmissible  with- 
out first  laying  a  foundation  for  it  by  showing  that  the  plaintiff 
was  consumptive  or  reasonably  certain  of  being  so.  Ibid, 

8.  In  an  action  by  an  administrator  to  recover  certiiicates  of  deposit 

in  possession  of  and  claimed  by  the  widow  of  the  decedent,  testi- 
mony by  the  defendant  that  she  did  not  indorse  the  name  of  the 
decedent  upon  such  certificates,  and  that  she  had  had  them  in  her 
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possession  since  nearly  two  months  before  his  death,  is  not  incom- 
petent under  sea  4061),  R  S.  1878.  These  are  not  statements  of 
transactions  with  a  deceased  party.    Murphy  v.  Qiiinn^  466 

9.  Evidence  that  the  amount  of  the  debt  stated  in  a  chattel  mortgage 
given  to  secure  a  partnership  debt  includes  an  individual  debt  of 
one  of  the  partners,  though  tending  to  show  fraud,  may  be  re- 
pelled by  the  circumstances  surrounding  the  transaction.  Such 
a  mortgage  will  be  a  lien  only  for  the  partnership  debt  Rock  r. 
Collins,  .         '  630 

10.  The  fact  that  the  garnishee  took  an  absolute  deed  of  property  as 
additional  security,  instead  of  a  mortgage,  is  not  conclusive  evi- 
dence that  the  transaction  was  fraudulent,  where  there  is  evidence 
of  good  faith  and  the  absence  of  fraudulent  intenU  IbiiL 

£xcEFTi0N&    See  Appeal,  la 

EXCISK 

The  plain  legislative  policy  of  this  state  being  that  no  stay  of  pro- 
ceedings shall  be  obtainable  to  interfere  with  the  proceedings  of 
the  governing  board  of  a  town,  city,  or  village,  m  revoking  a 
license  to  sell  liquors,  or  to  stay  the  effect  of  such  revocation  pend- 
ing proceedings  to  test  its  legality,  it  is  an  unjustifiable  use  of  the 
discretionar)' power  of  the  circuit  court  to  grant  such  a  stay  pend- 
ing an  appeal  to  this  court  from  an  order  refusing  a  temporary 
injunction  against  a  city  council  in  such  proceedinga  McLeltan 
V,  Mayor  and  Common  Council  of  Janesville,  544 

EXECUTIONa 

It  is  a  condition  precedent  to  the  exemption  from  execution  of  ab- 
stract books,  maps,  etc.,  under  subd.  13,  sec  2982,  R.  S.  1878,  that 
they  be  "  kept  or  used  "  by  the  debtor  for  the  purpose  of  making 
abstracts  of  title  to  land  at  the  time  of  the  levy.  The  exemption 
is  personal  to  the  debtor,  and  is  abandoned  and  lost  if,  before  the 
seizure,  he  absconds  from  the  state,  with  intent  to  avoid  service 
of  process  and  without  intent  to  return.    Spence  v,  Ranibusch,  676 

Executors  and  Administrators.  See  Estates  of  Decedents^  1-4^ 
Husband  and  Wife. 

Exemptions.    See  Executions. 

Expert  Testimony.    See  Evidence,  6,  7.    Insurance;  6L 

False  Imprisonment.    See  Criminal  Law,  1. 

Fees.    See  Costs,  2.    Insurance,  11, 13.    Interest. 

Findings.    See  Appeal,  36-39.    Fraud,  3.. 

Fire  Insurance.    See  Insurance,  14. 

Fellow-Servants.    See  Negligence,  2, 

FORECLOSURE. 

See  Appeal^  1, 6, 7, 24, 25, 2a  Attorney  and  Client.  Equity,  6.  Plead- 
ing, 2,  a 

In  an  action  for  the  foreclosure  of  a  land  contract  the  proper  judg- 
ment is  one  of  strict  foreclosure,  but  the  entry  of  a  judgment  for 
a  foreclosure  and  sale  and  conveyance  of  the  land  is  a  mere  irreg- 
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ularitv,  which  is  waived  by  a  defendant  who  resists  a  motion  to 
have  sach  judgment  corrected,  and  he  is  precluded  from  afterward 
objecting  thereto.    Nelson  v.  Jacobs,       .  547 

Foreign  Corporations.  See  Insurance,  11-13.  Statute  op  Limita- 
tions, 1.  ' 

Forfeiture.    See  Contracts,  2. 

FRAUD. 

See  Attorney  and  Client,  1.  Banks  and  Banking,  9.  Corporations, 
2.  Deeds,  5,  6.  Election  op  Remedy.  Evidence,  9, 10.  Fraudu- 
lent Conveyances.    Garnishment,  1-S. 

1.  The  agent  of  the  vendor  of  land,  who  had  acquired  the  right  to  buy 
such  land  at  a  certain  price,  and  who  was  also  one  of  the  promoters 
of  a  corporation  organized  to  buy  such  land,  sold  the  same  to  such 
corporation  at  a  price  which  he  represented  to  be  the  price  to  be 
paid  to  the  vendor,  but  which  in  fact  included  a  large  commission 
to  be  paid  to  himself.  The  vendor,  with  full  knowledge  of  the 
facts,  conveyed  the  land  to  such  agent  and  he  to  the  corporation ; 
and  the  vendor,  on  receiving  payment  for  the  land,  paid  such 
agent  his  commission.  Held,  that  the  transaction  was  a  fraud 
upon  the  corporation,  and  that  it  might  exercise  an  option,  on 
tendering  back  the  property  received,  to  rescind  the  contract  and 
compel  the  vendor  to  refund  the  consideration  paid  by  it.  Foun- 
tain Spring  Park  Co,  v.  Roberts,  92  Wis.  345;  Franey  v,  Warner, 
96  Wis.  322;  and  Hebgen  v.  Koeffler,  97  Wis.  313,  followed.  Limited 
Investment  Asso.  v.  Olendale  Investment  Asso,  54 

2.  An  action  to  recover  the  consideration  paid,  in  such  a  case,  is  really 
one  on  an  implied  promise  to  pay  back  money  had  and  received, 
the  basis  of  which  is  the  loss  to  the  plaintiff  and  the  consequent 
enrichment  of  the  defendant;  and  where,  in  such  an  action  against 
the  vendor  and  his  agent,  it  appears  that  the  money  was  paid  to 
the  vendor  for  his  sole  use,  and  that  the  only  benefit  the  agent 
derived  from  it  was  his  commission  paid  by  the  vendor,  such  agent 
cannot  be  held  liable,  but  the  plaintiff  must  look  to  the  party  to 
whom  it  paid  the  money.  Ibid. 

3b  Although  the  complaint  in  such  an  action  charges  a  conspiracy  be- 
tween the  defendants  to  defraud  the  plaintiff,  yet,  where  the  special 
verdict  substantially  covers  the  facts  necessarily  involved  in  the 
case,  a  finding  as  to  whether  such  a  conspiracy  existed  is  unneces- 
sary, that  being  but  a  legal  conclusion  from  the  facts  found   Ibid, 

4.  One  D.,  having  purchased  land,  paid  a  part  of  the  price,  and  bound 
himself  to  pay  the  balance  and  to  build  upon  ana  carry  on  a  cer- 
tain business  on  the  premises,  organized  a  corporation  to  carry  on 
that  business,  not  having  previously  intended  to  do  so,  and  sold 
the  land  to  it  at  an  advanced  price.  The  subscribers  for  stock 
knew  at  what  price  it  was  to  be  purchased  and  had  the  means  of 
knowing  its  value,  but  did  not  inquire  what  D.  had  paid  for  it,  and 
were  not  influenced  to  purchase  by  any  false  statement  or  rep- 
resentation or  any  breach  of  duty  or  trust  on  his  part  Held, 
that  the  stockholders  could  not  complain  because  of  D.'s  having 
charged  tlie  corporation  more  for  the  land  than  he  paid  for  it. 
Pittsburg  Mining  Co.  v.  Spooner,  74  Wis.  307;  Franey  v,  Warver.  96 
Wis.  222;  and  Fountain  SpHng  Park  Co.  v.  Roberts,  92  Wis.  345, 
distinguished.     Milwaukee  Cold  Storage  Co.  v.  Dexter,  214 
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5.  A  statement  in  the  prospectus  for  such  corporation  in  the  terms 

*'  Cost  of  ground^  $40,000,"  cannot  be  construed  as  a  representation 
that  the  land  cost  that  sum  to  the  stockholder  who  offered  it  to 
the  corporation.  IbicL 

6^  It  cannot  be  construed  as  a  fraud  upon  the  corporation  or  upon  the 
other  subscribers  that  D.,  out  of  his  own  funds,  i>aid  to  one  of  the 
subscribers  a  commission  to  induce  him  to  subscribe  or  to  procure 
others  to  do  so,  which  would  render  D.  and  such  other  subscriber 
liable  to  the  corporation  for  the  profits  made  by  them  on  the  sale. 

Ibid. 

7.  Neither  was  it  a  fraud  upon  the  corporation  that  D.,  in  order  to  in- 

duce his  vendor,  without  whose  consent  ho  could  not  sell,  to  be- 
come a  subscriber,  personally  paid  him  a  sum  of  money.         Ibid. 

8,  D.  did  not,  by  purchasing  land  in  his  own  name  and  offering  to  sell 

it  to  a  corporation  organized  by  him,  become  an  agent  or  trustee 
of  such  corporation.  Ibid. 

FRAUDULENT  CONVEYANCE& 

See  Debtob  and  Creditor.    Garnishment,  1-3. 

L  In  order  to  render  a  chattel  mortgage  of  a  stock  of  ^oods,  given  to 
secure  a  pre-existing  bona  fide  debt,  voidable  as  bemg  fraudulent 
as  to  other  creditors,  the  mortgagee  must  have  actually  partici- 
pated in  the  fraudulent  intent.  So  long  as  his  purpose  was  simply 
to  secure  his  own  debt,  his  knowledge  of  the  fraudulent  purpose 
of  the  mortgagor  will  not  affect  the  security.  H,  B,  Claflin  Ca  v. 
Qrashom,  356 

3.  It  is  no  evidence  of  fraud  that  the  notes  secured  by  the  mortgage 

are  guaranteed  by  a  third  party.  The  holder  has  the  same  right 
to  take  other  security  as  if  they  were  not  guaranteed.  Ibid. 

8.  A  conveyance  of  property  with  intent  on  the  part  of  the  grantor, 
participated  in  by  the  grantee,  to  delay  the  creditors  of  the  former, 
is  fraudulent  as  to  such  creditors,  and  a  refusal  of  the  court  so 
to  charge  the  jury,  when  specially  asked  to  do  so,  aft^r  having 
charged  them  that  a  conveyance  made  with  intent  to  "hinder, 
delay,  and  defraud  "  creditors,  and  also  that  one  made  with  intent 
to  **  hinder,  delay,  or  defraud  "  creditors,  would  be  void  as  to  credit- 
ors, tends  to  mislead  the  jury  and  is  therefore  error.  BleUer  r. 
Moore,  486 

4.  In  an  action  involving  the  question  whether  a  conveyance  was 

fraudulent,  the  party  making  it  may  testify  to  his  intent,  yet  his 
testimony  is  not  conclusive  and  does  not  necessarily  outweis^h  the 
evidence  of  facts  and  circumstances  tending  to  contradict  it 

Ibid. 

6.  In  an  action  to  recover  a  part  of  the  price  paid  to  defendant  for  a 

farm,  on  the  ground  that  the  plaintiff  was  mduced  to  buy  and  pay 
for  the  same  as  containing  110  acres,  at  a  certain  price' per  acre. 
by  the  false  and  fraudulent  representations  of  the  defendant  that 
it  contained  that  number  of  acres,  held,  that  there  was  sufficient 
evidence  of  the  fraud  alleged  to  require  the  submission  of  the  case 
to  a  jury  J  and  that  the  acceptance  of  a  deed,  drawn  in  the  precise 
terms  of  the  contract,  without  knowledge  of  the  facta,  did  not 
purj^ie  the  transaction  of  fraud.  Ohlert  v.  Alderson,  86  Wis.  43:^ 
distinguished,    Meloy  v,  Peterson,  48^ 
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6.  Evidence  showing  that  a  deed  of  land,  though  recorded,  was  executed 
without  the  knowledge  of  the  grantee,  and  was  never  delivered  to 
him  until  after  an  action  was  commenced  to  set  it  aside,  and  was 
not  intended  to  be  delivered  except  upon  condition  that  he  im- 
mediately  execute  a  conveyance  back  to  his  grantor,  and  that  the 
object  of  the  transaction  was  to  place  the  title  of  the  property  be- 
yond the  reach  of  the  grantor's  creditors,  is  sufficient  to  show  that 
such  deed  was  fraudulent.    Sheboygan  Boot  <&  Shoe  Co,  v.  Miller, 

527 
Feivolous  Pleading.    See  Pleadino,  2. 

GARNISHMENT. 

See  Evidence,  10.    Insolvency. 

1.  Property  transferred  under  a  conveyance  which  is  void  as  to  cred- 

itors is  subject  to  garnishment  under  sec.  2768,  R  S.  1878,  even 
though  the  property  should  be  seized  under  attachment  or  ^ecu- 
tion.  Sec.  2753,  R  S.  1878,  should  be  construed  as  referring  to  prop- 
erty which  is  not  in  the  hands  of  persons  claiming  title  or  owner- 
ship thereof.  Holion  v.  Burton^  78  Wis.  321,  distinguished.  Dahl- 
man  v,  Oreenioood,  163 

2.  The  rights  acquired  by  a  garnishment  of  one  holding  propertv 

under  a  conveyance  void  as  to  creditors  are  not  affected  by  a  vol- 
untary assignment  made  eight  days  afterward.  IbicL 

3.  Where  one  creditor  has  garnished  the  holder  of  property  of  the 

debtor  under  a  conveyance  void  as  to  creditors,  and  also  two  in- 
surance companies  against  whom  the  debtor  had  claims,  the  other 
creditors  whose  garnishments  did  not  affect  the  latter  claims  might 
properly  be  subrogated  to  the  rights  of  the  first  creditor  in  case  he 
was  paid  out  of  the  other  property.  Ibid. 

4.  In  garnishment  proceedings  a^inst  a  trust  company,  by  a  creditor 

of  a  corporation  for  which  it  is  assignee,  the  question  cannot  be 
raised  whether  the  capital  stock  of  such  trust  company  has  been 
paid  up  in  cash  or  securitiea  Roane  Iron  Co,  v.  Wisconsin  Trust 
Co.  273 

5.  To  permit  a  garnishee  defendant,  whose  original  answer  was  a  de- 

nial of  liability  under  the  statute,  to  amend  such  answer  at  the 
trial,  after  the  plaintiff's  evidence  is  in,  by  admitting  his  holding 
of  certain  property  of  the  principal  defendant  and  setting  forth 
the  facts  showing  that  he  holds  tne  same  as  collateral  security  for 
a  debt  owing  him  by  such  defendant,  was  not  an  abuse  of  dis- 
cretion.   Rock  V.  Collins,  630 

6^  The  objection  that  a  garnishee's  answer  is  not  verified  is  waived  if 
not  made  at  the  time  the  same  is  filed.  Ibid, 

GUARANTY. 

See  Feaudulent  Conveyances,  2, 

One  who,  on  transferring  notes  and  a  mortgage,  guarantees  the  pay- 
ment of  the  notes,  cannot  claim  to  be  released  from  liability  by  a 
release  of  the  mortgage,  which  was  given  by  mistake  but  has  been 
reformed  so  that  the  mortgage  is  a  valid  lien  on  the  property  as 
against  the  owner.     Kane  v.  Williams,  65 
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HABEAS  CORPUS. 

1.  Sec.  8409,  R  S.  1878,  vpsta  in  tlie  supreme  court  and  the  justices 

thereof  exclusive  jurisdiction  to  issue  writs  of  habeas  corpus  to 
inquire  into  the  legality  of  the  detention  of  persons  confined  in 
the  state  prison,  and  that  applies  where  the  detention  is  in  the 
house  of  correction  of  Milwaukee  county  in  lieu  of  in  the  state 
prison  at  Waupun,  under  the  statute  permitting  confinement  in 
such  house  in  lieu  of  such  prison.    State  ex  reZ.  Heiden  v.  Ryan, 

123 

2,  A  writ  of  habeas  corpus  only  raises  the  question  of  the  jurisdiction 

of  the  court  or  officer  to  issue  tlie  process  under  which  the  pris- 
oner is  held  in  custody.    In  re  RoszcynioMa,  3S1 

HIGHWAYa 

See  Mandamus,  3.     MuxiciPAii  Corporations,  1-8,  &-0,  12l    Negli- 
GiSNCE,  10,  11.    Pleading,  7.    Railroads,  1,  2. 

1.  [Whether  the  power  of  town  boards  to  change  the  grade  of  high- 

ways extends  beyond  such  changes  as  may  be  necessary  to  make 
them  safe  for  travel,  to  the  prejudice  of  abutting  owners,  ques- 
tioned but  not  decided.]  Zehren  v.  Milwaukee  Electric  R.  <St  L. 
Co.  SS 

2.  In  an  action  against  a  town  for  an  injury  alleged  to  have  been 

caused  by  a  defect  in  the  highway,  it  appeared  that  the  plaintiff 
when  driving  a  horse  on  a  dark  night  struck  the  horse  and  drew 
up  on  the  lines,  and  the  horse  starting  quickly  one  of  the  lines 
broke,  and  as  he  pulled  the  other  line  the  horse  veered  and  the 
cart  wheel  hit  a  stone  in  the  highway  and  he  was  thrown  out  and 
injured.  Held,  that  the  proximate  cause  of  the  injury  was  not 
the  stone,  but  the  breaking  of  the  line  and  the  pulling  on  the  other 
line  which  caused  the  horse  to  veer  out  of  her  course.  McFarlane 
V,  Town  of  Sullivan,  361 

3.  It  seems  that  an  ordinary  turnpike  road,  constructed  as  they  generally 

are  through  low  lands,  which  is  nine  and  one-half  feet  wide  at  the 
surface  and  slopes  at  each  side  to  a  ditch  whose  bottom  is  two  and 
one-half  feet  below  such  surface,  comes  up  to  the  standard  of  rea- 
sonable safety,  which  is  the  limit  of  the  duty  the  publio  owes  tea 
traveler.    Bodah  v,  Toum  of  Deer  Creek,  509 

4.  In  order  to  recover  for  the  loss  of  an  animal  killed  by  falling  through 

a  trestle  bridge  on  a  railroad  track,  alleged  to  have  been  caused  by 
the  failure  of  the  railroad  company  to  erect  and  maintain  cattfe 
guards  at  a  highway  crossing,  as  required  by  sea  1810,  S.  &  H.  Ann. 
Stats.,  the  plaintiff  must  prove  that  a  legal  highway  existed  at  the 
point  in  question  across  the  company's  right  of  way.  Evidence 
showing  that  an  order  was  once  made  by  the  town  authorities 
purporting  to  lay  out  such  a  highway,  but  that  no  notice  of  the 
pendency  of  their  proceedings  was  ever  given  to  the  company; 
that  no  damages  were  ever  offered  or  paid;  and  that  there  was  no 
release  of  damages,  does  not  establish  such  a  highway.  Hunter  r. 
C,  St.  P.,  M.  <fc  O.  K  Co.  613 

6.  Defects  in  laying  out  a  highway  across  the  right  of  way  of  a  rail- 
road company  are  not  cured,  under  the  provisions  of  sec.  1295,  R  S. 
1878,  by  the  opening  and  working  of  such  highway,  if  within  the 
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three  years  specified  in  such  section  the  railroad  company  fences 
across  the  same  and  puts  in  gate&  IbicL 

Homesteads.    See  Consideration.    Mechanics'  Liens,  4 

House  of  Cobbection.    See  Habeas  Cobfus,  1. 

HUSBAND  AND  WIFR 

See  CONSIDEBATION.     DiVOBCE.     JUBISDICTION,  2. 

A  note  and  mortgage  running  to  a  husband  and  wife  are  held  by 
them  in  joint  tenancy,  and  upon  the  death  of  one  go  to  the  sur- 
vivor, and  not  to  the  executor  of  the  deceased  for  the  payment  of 
his  debt&    Fiedler  v.  Howard,  888 

Indians.    See  Jubisdiotion,  1. 

Infants.    See  Cloud  on  Title. 

INJUNCTIONa 
See  Appeal,  14.    Excised 

1.  A  motion  to  dissolve  a  preliminary  injunction  and  require  the  plaint- 

iff to  furnish  additional  security  may,  in  the  discretion  of  the  court, 
be  brought  to  a  hearing  without  waiting  to  enable  the  plaintiff  to 
procure  an  affidavit  to  be  used  only  on  the  question  of  the  suffi- 
ciency of  the  security,  where  it  appears  that  he  will  not  be  preju- 
diced thereby.    Tiede  v,  Schneidt,  201 

2.  Where  in  an  action  against  the  owner  of  an  establishment  for  con- 

verting dead  aninials  into  marketable  products,  and  a  city  with 
which  he  had  contracted  to  dispose  of  all  dead  animals  found  in 
its  streets,  to  enjoin  the  operation  of  said  establishment  as  being  a 
nuisance,  the  equities  of  the  complaint  were  fully  met  and  denied 
by  the  answer  of  such  owner,  a  motion  to  dissolve  a  preliminary 
injunction  was  properly,  in  the  discretion  of  the  court,  heard  and 
decided  without  waiting  for  the  city  to  answer.  Ibid, 

S.  The  fact  that  the  application  for  the  injunction  was  supported  by 
nine  affidavits  did  not  render  it  an  abuse  of  discretion  to  dissolve 
the  injunction,  where  there  were  numerous  affidavits  on  the  other 
side.  Ibid 

4.  A  court  of  equity  will  not  lend  its  aid  to  prevent  an  illegal  act,  such 
as  the  violation  of  sec.  1418,  R  S.  1878,  prohibiting  the  keeping  of 
slaughter  houses  upon  the  banks  of  any  running  stream,  or  depos- 
iting therein  any  dead  animal,  etc,  merely  because  it  is  an  illegal 
act,  where  no  injury  to  property  or  property   rights  is  alleged. 

Insanity.    See  Deeds,  4 

INSOLVENCY. 

Our  law  relating  to  assignments  by  insolvent  debtors  and  their  dis- 
charge (ch.  334,  Laws  of  1897)  cannot  operate  to  vacate  judgments, 
nor  to  dissolve  attachments,  levies,  or  garnishments,  in  the  courts 
of  other  states.    Qvldemann  v,  Lerdall,  495 
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INSTRUCTIONS  TO  JURY. 

See  Appeal,  42,  43,  4R,  49,  53.    Fraudulent  Conveyances,  Sl    Libbl^  2l 

Negligence,  9.    Practice,  5. 

To  instruct  a  jury  that  "if  a  witness  has  sworn  falsely  as  to  any 
material  matter  you  are  at  liberty  to  disregard  his  entire  test^ 
mony,"  is  erroneous,  if  not  qualified  by  such  a  clause  as  "unless 
such  testimony  was  corroborated  by  other  credible  evidence." 
Bratt  V.  Swift,  679 

INSURANCE. 

,  See  Appeal^  47,  49. 

1.  The  requirement  of  an  accident  insurance  policy  that  imm^iate 

notice  shall  be  given  of  "  any  accident  and  injury  for  which  a 
claim  is  to  be  made,*'  applies  as  well  to  the  case  of  an  accident  re- 
sulting in  death  as  to  one  resulting  only  in  disablement.  Foster 
V.  Fidelity  <fc  Casualty  Co,  447 

2.  "Immediate"  in  such  requirement  means  within  such  convenient 

time  as  may  be  reasonably  necessary  under  the  circumstances. 
Where  the  alleged  accident  occurred  August  31,  the  death  oc- 
curred September  5,  and  the  beneficiary  had  satisfied  herself  of 
the  facts  as  earl  v  as  Sepjtember  17,  a  notice  given  by  her  October  17 
cannot  be  considered  "  immediate."  Ibid, 

3.  A  waiver  of  the  condition  as  to  the  time  within  which  proofs  of 

death  are  to  be  furnished  before  action  may  be  proved  on  the  trial 
though  not  pleaded.  Ibid. 

4.  Evidence  that  after  notice  had  been  given  to  the  company  there  was 

some  subsequent  correspondence  between  it  and  the  plaintilTs  at- 
torneys, and  additional  proofs  were  received  and  retained  by  the 
company,  if  admissible  at  all,  could  be  received  only  to  show  the 
fact  of  waiver  and  that  the  conditions  of  the  policy  as  to  furnish- 
ing proofs  had  been  thus  substantially  complied  with,  and,  even  if 
sufficient  for  that  purpose,  was  not  admissible  as  substantial 
proof  of  any  fact  as  to  the  accident  or  the  cause  of  the  death. 

Ibid 

5.  To  allow  the  physician  who  treated  the  deceased,  in  an  action  upon 

an  accident  policy  for  his  alleged  accidental  death,  to  answer  the 
question,  asked  on  his  direct  examination:  " State  now  whether,  in 
your  judgment,  his  death  was  occasioned  by  those  injuries,  from 
all  the  evidence  you  had  before  you  there  at  that  time,"  was  error. 
His  opinion  should  be  based  either  on  his  examination  of  the  case 
or  upon  a  proper  hypothetical  question.  Ibid 

6.  The  evidence  in  this  case  is  held  insufficient  to  sustain  a  verdict  to 

the  effect  that  the  death  of  the  insured  was  the  result  of  accident, 
independently  of  all  other  cause&  Ibid 

7.  A  stipulation  in  an  insurance  policy  limiting  the  time  within  which 

an  action  may  be  commenced  thereon  to  a  period  shorter-  than 
that  allowed  by  the  statute  of  limitations,  is  valid  and  binding 
upon  the  parties,  provided  such  time  is  not  so  short  as  to  be  un- 
reasonable or  the  insurer  has  done  nothing  to  induce  delay.  Cfriem 
V.  Fidelity  <&  Casualty  Co,  5S0 

8.  The  term  "  legal  proceedings  "  in  a  stipulation  in  such  policy  that 

"  legal  proceedings  for  recovering  hereunder  may  not  be  brought 
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unless  begun  within  six  months  "  after  the  death  of  the  insured, 
etc.,  means  the  commencement  of  an  action  on  the  policy.     Ibid, 

9.  Under  a  policy  insuring  a  person  against  bodily  injury  sustained  by 
external,  violent,  and  accidental  means,  with  a  provision  for  pay- 
ment to  a  beneficiary  or  beneficiaries  in  case  of  death  from  such 
injuries  within  ninety  days  therefrom,  independently  of  all  other 
causes,  and  with  a  condition  that  the  liability  of  the  assurer  shall 
not  extend  to  injuries,  fatal  or  otherwise,  resulting  wholly  or  in 
part  from  poison  or  anything  accidentally  or  otherwise  taken, 
administered,  absorbed,  or  inhaled,  heldt  that  death  caused  by 
blood  poisoning  from  the  effects  of  the  absorption  into  the  system 
of  septic  poison  .evolved  by  the  propagation  of  germs  in  cotton  in- 
serted by  a  dentist  in  wounds  caused  by  the  removal  of  teeth 
from  the  mouth  of  the  deceased,  to  stop  hemorrhage,  is  within  the 
condition  and  creates  no  liability  under  the  yolicy.  Kasten  v. 
Interstate  Casualty  Co,  73 

10.  The  contract  of  membership  between  defendant  and  the  Wisconsin 

Odd  Fellows*  Mutual  Life  insurance  Company  contained  a  promise 
on  the  part  of  the  former  to  pay  assessments,  made  according  to 
the  charter  and  by-laws  of  the  company,  which  provided,  in  sub- 
stance, as  follows:  Whenever  the  secretary  of  the  company  shall 
deem  it  necessary  to  replenish  the  policy  fund,  he  shall  make  an 
assessment  upon  the  members  of  the  company  by  the  entry  of  an 
order  in  a  book  to  be  kept  for  that  purpose.  Within  twenty  days 
thereafter  he  shall  notify  the  members  in  writing  of  such  assess- 
ment. Each  member  shall  be  bound  by  the  notice  from  the  time 
of  its  deposit  in  the  post  office,  or  delivery  to,  or  the  leaving  of  it 
with,  him,  and  he  shall  thereby  become  liable  to  pay  the  assess- 
ment within  sixty  days  from  the  date  of  the  notice.  In  case  of  a 
failure  to  pay  any  such  assessment  within  such  time,  the  default- 
ing member  shall  forfeit  all  right  under  his  certificate,  and  the 
same  shall  be  void  as  to  the  company.  Defendant  failed  to  pay 
an  assessment  duly  levied  and  noticed  to  him,  within  the  time  re- 
<]^uired  as  aforesaid.  Other  assessments  were  made  and  duly  no- 
ticed before  the  expiration  of  such  time,  and  still  other  assessmeiics 
-were  made  and  noticed  thereafter.    Held: 

(1)  That  the  making  of  the  assessment  and  giving  notice  thereof, 
to  replenish  the  policy  fund, —  not  the  death  of  the  member, — 
fixed  the  liability  of  the  defendant  under  his  contract 

(2)  That  he  is  liable  for  all  assessments  made  and  of  which  he 
was  duly  notified  before  his  membership  ceased,  by  reason  of  fail- 
ure to  pay  an  assessment  within  sixty  days,  as  required  by  his 
contract,  but  not  for  the  assessments  made  thereafter.  Fulton  v, 
Stevens,  807 

11.  Under  the  provisions  of  sea  1955,  R.  S.  1878,  the  commissioner  of 

insurance  may  revoke  the  existing  license  of  any  foreign  insurance 
company  to  transact  business  in  this  state,  for  its  failure  or  refusal 
to  pay  the  lawful  license  fee  for  the  license  of  a  previous  year. 
Such  a  failure  or  refusal  is  a  continued  failure  to  comply  with  the 
statute.  Gassoday,  C.  J.,  dissents.   Travelers'*  Ins,  Co,  v,  Fricke,  367 

12.  The  state  is  not  estopped,  by  the  failure  of  its  officers  to  require  com- 

pliance w^ith  the  law  at  the  proper  time,  from  afterward  insisting 
upon  it;  nor,  the  law  being  plain,  can  the  doctrine  of  practical 
construction  be  applied  to  such  action.  Ibid. 

13.  The  license  fee  is  not  a  tax,  but  a  condition  precedent  to  the  plaint- 

i££  company's  enjoying  the  privilege  of  doing  business  in  this  state. 
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and  by  accepting  Buch  license  and  doing  business  under  it  the 
company  bound  itself  to  comply  with  the  Jaw.  IbicL 

14.  An  oral  agreement  by  an  insurance  agent  with  a  person  to  whom  he 
is  issuing  a  policy  that  he  will  never  suffer  the  insurance  to  lapse, 
but  will  give  notice  when  it  is  about  to  lapse,  and  will  renew  the 
insurance  either  in  the  same  or  in  some  other  company  repre- 
sented by  him,  is  not  binding  upon  the  company  which  issued  such 
policy,  unless  the  agent  was  acting  within  his  actual  or  apparent 
authority  for  such  company  and  it  was  so  understood  by  the  in- 
sured, or  the  contract  was  afterward  ratified.  It  is  the  contract 
of  the  agent  in  his  personal  capacity.  Wood  v,  Prussian  Nat, 
Ins,  Co.  497 

INTEREST. 

Unpaid  license  fees  bear  legal  interest  from  the  various  dates  when 
they  ought  to  have  been  paid.     TraveUsrt^  Ins,  Co,  v,  Frieke,      867 

Joinder  of  causes  of  action.    See  Cloud  on  Titub,  a    PLSADma,  8,  9. 

Joint  Tenancy.    See  Attorney  and  Client.    Husband  and  Wifr. 

JUDGE. 

See  Estates  of  Decedents,  7. 

In  order  to  render  a  judge  of  a  municipal  court  liable  in  damages 
for  erroneously  assuming  jurisdiction  to  pass  judgment  upon  and 
commit  to  prison  a  person  brought  before  him  for  a  crime  of  which 
he*  had  no  jurisdiction  except  to  examine  and  hold  to  bail  or  com- 
mit for  trial,  such  judge  must  have  acted  wilfully,  maliciously,  or 
corruptly  in  exercising  such  jurisdiction.    Robertson  v.  Parker, 

652 

Judgments.  See  Divorce,  1,  a  Foreclosure.  Insolyency.  Bail- 
roads,  2  (4).    Res  Adjudicata. 

What  appealable.    See  Appeal,  1-3, 
Judicial  Notice.    See  Evidence,  5. 

JURISDICTION. 
See  Corporations,  a    Criminal  Law,  2.    Habeas  Corfu&    Judge. 

1.  In  the  absence  of  any  federal  statute  or  treaty  to  the  contrary,  a 

state  court  has  jurisdiction  of  an  action  on  contract  in  favor  of 
a  white  man  against  an  Indian  belonging  to  a  tribe  and  a  particu- 
lar reservation.    Stacy  v.  La  Belle,  520 

2,  It  seems  that  a  municipal  judge,  invested  by  ch.  278,  Laws  of  1895, 

with  jurisdiction  "to  hear,  try  and  determine  all  criminal  actions 
arising  in  said  county,  not  punishable  in  state  prison,*'  has  no  juris- 
diction to  try  and  pass  judgment  upon  a  person  charged,  under 
sec.  4587c,  S.  &  B.  Ann.  Stats.,  with  abandoning  and  unreasonably 
refusing  and  neglecting  to  provide  for  his  wife,  but  his  power  is 
limited  to  holding  the  accused  to  bail  or  committing  him  for  trial 
Robertson  v,  Parker^  651^ 
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JURY. 

See  Appeal^  40.    Court  and  Jury.    Damages.  2.    Instructions  to 

Jury.    Mechanics*  Liens,  5.    Practice,  1. 

1.  A  person  is  Dot  disqualified  to  sit  as  a  juror  in  an  action  against  a 
street  railway  company  by  the  mere  fact  that  he  is  in  the  employ 
of  another  street  railway  company,  if  it  does  not  apj>ear  that  his 
relations  to  such  company  will  be  likely  to  bias  his  judgment. 
KofUer  v.  West  Side  R  Co.  -33 

2»  Jurors,  drawn  and  obtained  for  a  term  of  court  according  to  the 
law  existing  when  so  drawn  and  obtained,  remain  jurors  for  such 
term  unless  excused  or  discharged  by  the  court,  regardless  of  any 
change  in  the  law  for  obtaining  jurors  made  subsequent  to  such 
drawing  and  before  the  commencemei>tof  suoh  term.  Bay  v.  Lake 
Superior  T,  &  T.  B,  Co.  617 

Land  Contract.    See  Foreclosure.    Waiver,  8, 4 

LANDLORD  AND  TENANT. 

See  Railroads,  2l 

1.  Under  the  provisions  of  sec.  2187,  S.  &  R  Ann.  Stats.,  that  if  a  ten- 
ant for  a  year  or  more  holds  over  after  the  expiration  of  his  term 
he  may  be  considered  a  tenant  from  year  to  year,  and  that  such 
tenancy  may  be  terminated  at  the  end  of  any  year  after  the  expi- 
ration of  said  term  by  giving  not  less  than  thirty  days'  prior  written 
notice,  such  tenancy  can  be  so  terminated  only  at  the  end  of  some 
year  after  the  expiration  of  the  term.    Peehl  v.  Bumbalek,         63 

2l  a  tenant  under  a  lease  for  two  years,  with  the  privilege  of  three 
more  if  all  are  agreed,  will  be  deemed  to  have  renewed  for  the 
whole  three  years  if  he  holds  over  after  the  expiration  of  his  term 
and  continues  to  pay  rent  Ibid. 

Lease.    See  Landlord  and  Tenant. 

LIBEL. 

1.  In  an  action  for  the  publication  of  a  libel  in  a  newspaper,  an  arti- 

cle on  the  editorial  page  of  such  paper  stating  the  extent  of  its 
circulation  is  admissible  in  evidence,  as  bearing  upon  the  question 
of  the  damages  caused  by  such  publication.  Fellardia  v.  The 
Journal  Printing  Co.  157 

2.  Where  the  answer  in  such  action  admitted  that  the  libelous  article 

referred  to  the  plaintiff,  though  by  an  erroneous  name,  it  was  not 
error  to  charge  the  jury  that  while  such  article  referred  to  the 
j)laintiff,  the  error  in  the  names  would  have  a  bearing  upon  the 
\  question  of  its  publicity  and  consequently  of  the  amount  of 
tne  damages.  Ibid. 

8.  In  an  action  for  libel,  actual  damages  cannot  be  reduced  by  proof 
of  mitigating  circumstances,  and  the  admission  of  evidence  of 
such  circumstances  is  therefore  erroneous.  Ibid. 

4.  A  verdict  of  $4o0  damages,  in  an  action  for  a  libel  published  in  a 
newspaper  having  a  large  circulation,  charging  the  plaintiff  with 
the  crime  of  counterfeiting,  held  not  excessive.  Ibid.. 


714  INDEX.  [99 


License. 
To  do  insurance  business.    See  Insurance,  11-13.    Statute  of  Lim- 
itations, 1. 
To  sell  liquors.    See^ Excise. 

Liens.   See  Attorney  and  Client,  2,    Guaranty.   Mechanics'  Ljens. 

Life  Insurance.    See  Insurance,  9, 10. 

Limitation  op  Actions.  See  Insurance,  7, 8.  Statute  of  Limit ations. 

Limitation  of  indebtednesa    See  CommBS^  d-6. 

MANDAMUa 

1.  When  an  official  act  requires  the  exercise  of  judgment  or  discretion 

on  the  part  of  public  officers,  mandarmis  will  not  lie  to  compel 
performance  thereof.  State  ex  reL  Oericke  v.  Mayor  and  Common 
Council  of  AhnapeCn  323 

2.  Although  it  is  the  duty  of  city  officials,  under  sea  1223,  R.  a  1878, 

to  construct  and  keep  in  repair  bridges  in  their  respective  munici- 

I)alities,  and  they  have  power,  under  sees.  1818,  1347,  R  S.  1878,  to 
evy  taxes  for  that  purpose,  yet  where  a  city  has  not  sufficient 
funds  in  its  treasury  to  repair  a  bridge,  lawfully  applicable  thereto, 
and  it  appears  to  be  a  matter  of  discretion  on  the  part  of  the  city 
whether  to  repair  the  old  bridge  or  to  build  a  new  one,  mandamus 
will  not  lie  to  compel  it  to  repair  the  old  bridge.  Ibid, 

Marriage  and  Divorce.    See  Release. 

Married  Women.    See  Husband  and  Wipe. 

MARSHALma  ASSET&    See  Garnishment,  3. 

MASTER  AND  SERVANT. 

See  Damages,  1,  4    Municipal  Corporations,  10, 11.    Neguoencb,  1, 

2,4-9. 

1.  Where  an  employer,  for  breach  of  duty,  terminates  a  contract  of 

employment  with  his  employee,  especially  if  the  employment  be 
one  requiring  the  exercise  of  judgment  and  discretion,  unless  such 
breach  be  such  as  to  evince  moral  turpitude  or  manifest  injury  to 
the  employer's  interests,  it  does  not  per  se  constitute  a  legal  justi- 
fication for  the  employer's  conduct,  and  the  issuable  fact»  there- 
fore, under  such  circumstances,  is  not  whether  there  was  a  breach 
of  duty,  but  whether  there  was  a  breach  of  duty  constituting  rea- 
sonable ground  for  terminating  the  contract  of  employment 
Schumaker  v.  HeinemanUy  251 

2.  An  employee  who  has  been  wrongfully  discharged  by  his  employer 

before  the  expiration  of  the  contract  period  may  wait  until  after 
such  time,  and  then  sue  and  recover  the  amount  which  he  would 
have  earned  under  such  contract,  less  what  he  might  have,  in  the 
meantime,  earned  elsewhere.  Winkler  u  Eadne  Wagon  <fc  Car- 
riage Co,  184 

3.  In  an  action  by  an  employee  to  recover  damages  for  such  wrongful 

discharge,  the  burden  of  proving  in  mitigation  of  damages,  that 
the  plaintiff  could  have  obtained  employment  elsewhere,  is  upon 
the  defendant.  Ibid. 

Measure  of  Damages.    See  Damages. 


Wis.  J  IKDEX.        .  715 


MECHANICS'  LIENS. 

1.  A  pastor  of  a  church  who  transacted  the  entire  business  of  having 

the  church  building  repaired  and  remodeled,  with  the  knowledge 
of  the  church  corporation  and  its  trustees,  without  any  objection 
on  the  part  of  either,  must  be  deemed  their  agent  in  respect  to 
such  matter,  upon  whom,  under  sec.  8315,  R.  Su  1878,  service  of  a 
notice  of  a  subcontractor's  lien  may  lawfully  be  made.  Moody  & 
Meckelburg  Co.  v.  Trustees  of  M.  E.  Church,  49 

2.  Under  sec  3315,  R.  S.  1878,  relating  to  subcontractors'  liens,  notice 

in  writing  of  the  claim  for  a  lien  must  be  served  on  the  owner  or 
his  agent  within  sixty  days  of  the  performance  of  the  last  work 
or  furnishing  of  the  last  material,  or  upon  the  agent  of  the  owner 
if  to  be  found  in  the  county:  otherwise,  the  notice  may  be  filed 
in  the  office  of  the  clerk  of  the  circuit  court  for  the  county,  and 
if  service  of  notice  be  alleged,  the  action  cannot  be  sustained 
against  objection,  by  proof  t-nat  it  was  filed  and  that  the  circum- 
stances existed  making  such  filing  effectual  to  preserve  the  lien. 
Charles  Baumbaeh  Co.  v,  Laube,  171 

3.  Where  a  school  district,  in  a  contract  for  the  erection  of  a  school 

house,  agreed  with  the  contractor  to  pay  all  bills  for  materials 
upon  the  indorsement  of  such  contractor  in  the  form  of  an  order, 
and  such  payments  were  to  be  accepted  as  payments  on  the  con- 
tract, heldj  that  there  was  no  privity  of  contract  between  the 
school  district  and  the  furnisher  of  materials;  that  the  district 
had  assumed  no  obligation  to  pay  bills  for  materials  except  on  the 
order  of  the  contractor,  and  then  only  to  the  extent  of  the  con- 
tract price;  and  that  it  did  not.  by  making  advancements  to  such 
materialman  on  the  verbal  order  of  the  contractor  before  any  bill 
was  presented,  waive  the  requirements  of  the  contract,  or  give 
such  materialman  any  right  of  action  against  it  Yahr  v.  Joint 
School  Dist  281 

4.  In  an  action  to  enforce  the  mechanic's  lien  given  by  sec,  8314,  R  S. 

1878,  upon  forty  acres  of  land  according  to  government  subdivis- 
ion, on  account  of  buildings  erected  on  the  south  part  thereof,  the 
defendant  cannot  claim  tbat,  because  his  dwelling  and  buildings 
constituting  his  homestead  are  situated  on  the  north  part  of  said 
fortj'-acre  tract,  the  court  shall  carve  out  a  forty  acres  different 
from  the  government  subdivision,  composed  in  part  of  the  land  on 
which  the  buildings  are  situated,  to  be  subject  to  the  lien.  Dar- 
ling V.  Neumeister,  426 

6.  The  statutory  right  to  a  jury  trial  in  an  action  to  enforce  a  me- 
chanic's or  materialman's  lien,  under  sec.  3323,  R  S.  1878,  is  con- 
ditional upon  a  demand  being  made  therefor  at  or  before  the 
time  of  the  commencement  of  the  trial,  specifying  the  particular 
issue  or  issues  of  fact  upon  which  a  verdict  is  required;  a  failure 
to  make  such  demand  constitutes  a  waiver  of  the  statutory  right. 
A  subsequent  submission  of  issues  on  the  request  of  either  party, 
against  the  objection  of  the  other,  the  same  as  if  the  demand,  with 
proper  specification  of  the  issues,  was  made  at  the  proper  time,  is 
reversible  error.    Siebrecht  v.  Hogan,  437 

6.  A  subcontractor's  lien  cannot,  to  the  prejudice  of  the  proprietor,  be 
extended  so  as  to  cover  for  work  not  included  in  the  principal 
contract  as  originally  drawn  or  subsequently  modified,  or  to  dam- 
ages for  mistakes  or  negligence  of  the  principal  contractor,  or 
breaches  of  contract  on  his  part.  Ibid, 
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7.  Tlie  subcontractor's  authority  to  bind  the  proprietor's  property  is 
referable  always  to  the  principal  contract.  To  that  extent,  but 
no  further,  the  proprietor  is  aeeraed,  by  force  of  the  statute,  to 
authorize  the  principal  contractor  to  bind  such  proprietor's  prop- 
erty under  the  lien  laws.  That  authority  does  not  extend  to  any 
claim  that  is  not  lienable  between  the  principal  oontractor  and 
the  proprietor.  Ibid, 

Mental  Capacity.    See  Deeds,  4. 

Mistake.    See  Guaranty.    Libel,  3. 

MrriOATiON  of  damages.    See  Libel,  8.    Master  Ain>  Servant,  8L 

Money  Had  and  Received.    See  Fraud,  2, 8. ' 

MORTGAGES. 

See  Chattel  Mortgages.    Deeds,  6.    Foreclosure.    Guaranty. 

The  indorsement  of  a  note  secured  by  a  mortgage,  and  delivery  of 
such  note  and  mortgage  by  the  owner  to  another  for  the  purpose 
of  conveying  the  same  to  such  other,  but  without  any  written  as- 
signment or  notation  of  the  fact  of  record,  passes  to  such  other 
the  mortgage  as  an  incident  of  the  debt,  and  his  possession  thereof 
constitutes  constructive  notice  of  his  interests  therein,  binding  on 
any  person  who  deals  with  the  former  owner  in  regard  to  the  prop- 
erty, so  that  such  person  cannot  claim  a  bona  fide  interest  in  the 
securities,  hostile  to  the  first  transferee,  by  reason  of  the  fact  of 
there  being  no  notice  of  such  first  transfer  of  record.  Fred  Mil- 
ler Brewing  Co,  v.  Manasse,  99 

MUNICIPAL  CORPORATIONa 

See  Appeal,  19.  Constitutional  Law.  Counties.  County  Boards. 
Criminal  Law  and  Practice,  1.  Evidence,  5.  Excise.  High- 
ways.   Mandamus,  1,  2.    Mechanics'  Liens,  3.    Railroads,  1, 2. 

1.  Where  a  city  charter  requires  assessments  for  street  improvements 

to  be  made  according  to  the  benefits  accruing  to  the  sevenil  lots, 
a  report  of  the  board  of  public  works  of  such  city  that  they  have 
assessed  the  lots  benefited  by  such  improvements  according  to  ben- 
efits shows  a  compliance  with  the  charter,  although  it  may  also 
show  that  the  apportionment  to  lot  owners  was  according  to  the 
number  of  front  feet  owned  by  them  respectively,  abutting  on  the 
street  An  apportionment  according  to  front  feet  is  not  neces- 
sarily  erroneoua  Hayes  v,  Douglas  Co,  92  Wia  429,  distinguished. 
Hennessy  v,  Douglas  County,  12^ 

2.  That  an  assessment  was  ordered  only  on  property  fronting,  abutting, 

and  adjacent  to  a  certain  street  for  improvements  thereon,  does 
not,  as  a  matter  of  law,  unduly  limit  the  district  benefited,  in  the 
absence  of  proof  that  there  was  any  outside  of  that  limit  which 
would  be  benefited.  IbicL 

3.  The  charter  of  the  city  of  Superior  does  not  require  the  published 

notice  of  the  determination  of  the  amount  of  assessments  for  street 
improvements  to  be  made  against  lands  benefited  to  have  any 
particular  address.  It  will  be  sufiicient  if  addressed  to  all  whom 
it  mav  concern,  IlndL 

4.  Proceedings  for  levying  sewer  assessments  in  accordance  with  pro- 

visions in  the  city  charter  requiring  the  publication  of  notices 
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showing  a  plan  of  sewerage;  the  order  of  the  council  for  the  con- 
struction of  the  sewer  when  the  contract  therefor  has  been  let; 
the  opportunity  given  to  the  lot  owner  to  pay  the  assessment  or 
have  bonds  issued;  and  the  placing  of  the  assessment  on  the  tax 
list,  are  not  subject  to  objection  as  being  a  taking  of  property 
without  due  process  of  law.  Ibid, 

5.  Assessments  for  the  building  of  sidewalks  are  valid  if  made  in  pur- 

suance of  tlie  city  charter,  although  that  does  not  provide  for  the 
giving  of  any  notice  of  the  proceedings  to  lot  owners  except  the 
annual  entry  in  the  tax  rolls.  Ibid, 

6.  In  respect  to  lots  to  be  assessed  for  street  improvements,  the  term 

"adjacent"  means  "lying  near,  close  to,  or  contiguous,  but  not 
actually  touching,"  while  the  terra  ^'adjoining"  indicates  that 
they  are  "so  joined  or  united  that  no  third  body  intervenes."  Ibid, 

7.  There  can  be  no  recovery  against  a  town  or  city  for  injuries  caused 

by  a  runaway  or  uncontrollable  horse.  Ritger  v.  City  of  Milwau- 
kee, 190 

8.  Where,  in  an  action  for  an  injury  received  by  reason  of  an  obstruc- 

tion in  a  street,  the  evidence  shows  that  the  injury  was  sustained 
while  plaintiff's  horse  was  running  away,  such  running  away  must 
be  deemed  the  proximate  cause  of  the  injury.  Ibid, 

9.  Where,  in  such  action,  the  evidence  was  clear  that  the'  driver  had 

more  than  momentarily  lost  control  of  the  horse  at  the  time  of  the 

.  injury,  and  there  was  no  evidence  which  could  sustain  a  verdict 

in  favor  of  the  plaintiff,  a  nonsuit  was  properly  granted.        Ibid. 

10.  The  effect  of  a  city  ordinance  which  fixes  eight  hours  as  a  full  day's 

work  for  city  employees  is  to  give  such  employees  an  option  either 
to  refuse  to  work  over  hours,  or  to  demand  extra  pay  for  work 
over  that  time;  but  in  order  to  entitle  them  to  recover  extra  pay 
for  work  done  over  time  there  must  have  been  a  previous  agree- 
ment therefor.    Vogt  v.  City  of  Milwaukee,  258 

11.  Where  a  city  ordinance  fixing  eight  hours  as  a  full  day's  work  for 

city  employees  provided  that  no  city  official  should  employ  work- 
men overtime  unless  upon  the  recommendation  and  order  of  the 
health  commissioner,  held,  that  one  who  entered  the  employment 
of  such  city  without  any  express  agreement  as  to  his  wages  or  his 
hours  of  work,  and  without  any  action  on  the  part  of  the  health 
commissioner,  and  for  the  first  forty-three  days  worked  eight  hours 
per  day,  and  during  the  remainder  of  the  year  worked  three  shifts 
of  eight  hours  each  in  every  two  days,  and  received  and  accepted 
his  wages  at  the  same  rate  per  day  for  all  the  days  he  was  em- 
ployed, upon  pay  rolls  signed  by  him  which  stated  the  whole  num- 
ber of  days,  without  protest  to  any  official  having  authority  to  act 
in  the  matter,  must  be  deemed  to  have  estopped  himself  from 
afterward  claiming  payment  for  the  extra  hours  so  worked  by 
him.  Ibid, 

13.  A  city  of  this  state  has  no  power  to  accept  a  privilege,  granted  to  it 
by  the  legislature  of  another  state,  of  constructing  a  highway  over 
territory  belonging  to  such  other  state,  subject  to  liability  for  all 
damages  caused  by  the  improper  construction  or  want  of  repair 
of  such  highway,  and  therefore  it  cannot  be  held  liable  for  an  in- 
jury caused  by  defects  in  a  highway  so  constructed,  occurring  out- 
side the  state.    Becker  v.  City  of  La  Crosse,  414 

Municipal  Judge.    See  Judge.    Jurisdiction,  2, 

Mutual  Benefit  Society.    See  Insurance,  10. 
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NEGLIGENCK 

See  Appeal^  43, 48.  Coepoeations.  2.  Highways,  2. 3.  Municipal  Cor- 

PORATiONtt,  7,  8, 13.    Railroads,  3-4. 

1.  Where  the  evidence  showed  that  the  window  in  defendant's  office^. 

where  employees  were  usually  paid,  and  the  catch  for  fastening 
it,  were  in  perfect  condition,  so  that  the  window  could  not  fall  if 
the  catch  was  properly  fastened,  and  that  when  such  window  had 
been  raised  by  the  defendant's  servant,  that  he  might  receive  a 
check  presented  by  the  plaintiff,  it  fell  upon  and  injured  the  plaint- 
iff's hand  resting  on  the  window  ledge,  a  presumption  of  negli- 
gence arises  from  the  very  happening  of  such  accident  Carroll 
n  a,  B.i&N.R.  Co.  3W 

2.  Where,  in  such  a  case,  the  plaintiff,  was  not  in  the  employ  of  the 

defendant,  but  was  present  for  the  purpose  of  obtaining  the  pay 
of  an  employee  who  had  quit  its  service  some  time  before,  he  can- 
not be  deemed  a  co^mployee  with  the  servant  who  raised  the 
window.  Ibid, 

3.  Although  a  street-car  conductor  may  have  been  guilty  of  negligence 

in  suddenly  starting  his  car  without  warning  a  passenger  who  was 
about  to  alight,  thereby  proximately  causing  his  injury,  yet,  if  such 

Easseuger  failed  to  exercise  ordinary  care  in  making  the  attempt, 
e  cannot  recover  therefor.    Kohler  u  West  Side  R,  Co,  33 

4.  For  a  railroad  company  to  leave  a  ditch,  ten  inches  wide  and  eight 

inches  deep,  beneath  its  track  in  its  yard,  open  at  the  side  of  its 
track  at  a  place  where  switchmen  would  naturally  walk  in  the 
discharge  of  their  duties,  such  ditch  being  constructed  partly  to 
allow  free  play  to  the  switch  rod  and  partly  to  drain  the  yard, 
does  not,  as  a  matter  of  law,  constitute  negligence  on  its  part;  but 
whether  it  did  so  or  not,  in  a  particular  case,  is  a  question  for  the 
jury  upon  the  evidence,    Hennesey  v.  C.  <Sb  K  W,  R,  Co,  109^ 

&  Where,  in  an  action  against  a  railroad  company  for  the  death  of  a 
switchman  who  had  worked  for  some  time  in  and  was  familiar 
with  its  yard,  caused  by  his  falling  into  an  open  ditch  located 
under  its  track  between  two  ties  and  extending  outside  the  track, 
while  walking  between  and  attempting  to  uncouple  cars,  there 
was  evidence  showing  that  the  ditch  in  question  was  substantially 
different  from  the  openings  at  the  other  switches  and  the  dangeV 
to  be  apprehended  was  greater  in  degree  as  well  as  different  in 
character,  heldj  that  it  could  not  be  said  as  a  matter  of  law  that 
he  assumed  the  risk.    Marshall,  J.,  dissents.  Ibid, 

6.  It  is  not,  as  a  matter  of  law,  contributory  negligence  for  a  switch- 

man to  walk  between  cars  which  are  moving  slowly,  for  the  pur- 
pose of  uncoupling  such  cars,  in  a  railroad  yard  where  thut  method 
has  been  universal  and  has  been  practiced  for  a  long  time  with 
the  knowledge  and  approval  of  the  yardmaster,  and  there  was  no 
rule  or  regulation  to  the  contrary.  Ibid, 

7.  Where,  in  an  action  against  a  railroad  company  for  the  death  of  a 

switchman  caused  by  his  stepping  into  a  ditch  in  its  yard,  al- 
thoupjh  the  general  question  of  contributory  negligence  was  sub- 
mitted, yet  the  jury  were  not  instructed  that  an  assumption  of 
risk  was  a  species  of  contributory  negligence,  and  that  if  the  de- 
ceased assumed  the  risk  of  unusual  danger  he  was,  in  law,  guilty 
of  contributory  negligence,  the  question  whether  a  person  of  ordi- 
nary intelligence,  with  the  experience  of  the  deceased,  in  the  ex- 
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ercise  of  ordinary  care,  should  have  observed  the  condition  of  the 
track  before  the  day  of  the  injury,  and  so  have  known  the  danger^ 
should,  on  request,  have  been  submitted  to  the  jury  as  a  separate 
question.    Mabshall,  J.,  dissenta  Ibid, 

8.  In  such  an  action,  where  no  one  saw  the  injury  and  the  circum- 

stances m  evidence  might  well  lead  to  different  inferences  in  the 
minds  of  reasonable  men,  the  question  whether  the  death  was  the 
result  of  an  unaccountable  accident  should,  on  request,  have  been 
submitted  to  the  jury.  Ibid, 

9.  An  Instruction  defining  ordinary  care  as  "such  care  as  the  ordi- 

nary person  uses  in  the  transaction  of  the  ordinary  affairs  of  life  " 
is  certainly  inaccurate,  if  not  positively  erroneous.  Ibid. 

10.  The  contributory  negligence  of  the  driver  of  a  private  conveyance 

in  which  another  person  is  voluntarily  riding  at  the  time  of  his 
injury  is  imputable  to  the  person  so  injured,  and  will  prevent  a 
recovery  by  him  for  the  injury  sustained.  Ititger  v.  City  of  Mil- 
waukee, 190 

11.  For  a  person  approaching  a  railroad  crossing  on  a  diagonal  street,  in 

a  closed  vehicle  containing  noisy  articles,  the  rear  of  such  vehicle 
being  towards  a  coming  train  which  he  knew  was  about  due,  not 
to  stop  and  look  out  for  such  train  after  he  came  nearer  than 
eighty  feet  to  the  track,  though  at  the  point  where  he  did  stop  he 
could'  not  see  it  when  more  than  forty  rods  away,  while  at  a  dis- 
tance of  sixty  feet  from  the  track  he  might  have  seen  it  when  139 
rods  away,  is  contributory  negligence  on  the  part  of  such  person, 
which  will  prevent  a  recovery  for  an  injury  ny  collision  at  such 
crossing.  Piper  v.  C,  M.  &  St  P.  R.  Co,  77  Wi&  247,  distinguished. 
Schneider  v,  C,  M.  &  St.  P,  R,  Co,  87S 

Newspaper.    See  Libel.    Noticel 


NEW  TRIAL, 

See  Appeal,  29,  80,  53. 

A  new  trial  will  not  be  granted  on  the  ground  of  newly-discovered 
evidence  if  that  is  merely  cumulative  or  impeaching.  Knopke  v. 
Oermantoum  F,  M,  Lis.  Co.  281> 

Nonresidents.    See  Attachment,  8. 

Nonsuit.    See  Appeal^  88.    Municipal  Corporations,  9. 

NOTICE. 

See  Appeal,  6-9.  Highways,  4.  Insurance,  1,  2, 10.  Landlord  and 
Tenant,  1.  Mechanics'  Liens,  2.  Mortgages.  Municipal  Cor- 
porations, 4,  5. 

Although  sees.  1130,  1131,  S.  &  B.  Ann.  Stats.,  merely  require  that  the 
delinquent  tax  list  shall  be  published  in  a  newspaper  which  has 
been  published  continuously  for  two  years,  and  though  the  county 
board  are  authorized  by  sec.  675  to  order  its  publication  in  a  news- 
paper published  in  any  other  than  the  English  language,  when 
they  shall  deem  it  necessary,  provided  twenty-five  per  cent,  of  the 

g>pulation  of  that  county  are  of  a  nationality  not  speaking  the 
ngiish  language  and  have  a  newspaper  published  in  their  own 
language,  yet  that  statute  required  such  notices  also  to  be  pub- 
lished in  a  newspaper  "  published  in  the  English  language  as  pro- 
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vided  by  law;  **  and  in  the  absence  of  any  order  by  the  county 
board,  the  publication  of  such  list  in  a  German  newspaper,  though 
in  the  English  language,  is  not  legal,  and  such  paper,  though  mak- 
ing the  lowest  bid,  is  not  entitle^  to  the  contract.  Wakeley  v. 
NicholaSy  16  Wis.  588,  and  Kellogg  v.  Oshkosh,  14  Wis.  633,  distin- 
guished.   State  ex  reL  Ooebel  v.  Chamberlain,  503 

Nuisance.    See  Injunction,  1-^ 

Officers.    See  Constitutional  Law,  4    Corporations,  S.    Judqe: 
Mandamus. 

Ordinances.    See  Constitutional  Law,  5,  6.    Criminal  Law,  t    Evi- 
dence, 5.    Municipal  Corporations,  10,  U. 

Parent  and  Child.    See  Equity,  4-6. 

Partnership.    See  Chattel  Mortgages,  1,  2.    Evidence,  9, 

Parties.    See  Cloud  on  Title,  2.    Ejectment,  8.    Equity,  1,  2,    Es- 
tates op  Decedents,  4,  7. 

Partition.    See  Cloud  on  Title,  4. 

Physical  Examination.    See  Practice,  2,  3. 

Physicians  and  SuRGEONa    See  Evidence,  6,  7.    Insxtrance,  5.    Prac- 
tice, 2,  3. 

PLEADING. 

See  Appeal,  19,  24,  28,  85.    County  Boards  (6).    Divorce,  1.    Eject- 
ment, 2.    Garnishment,  5.    Injunctions,  2, 4. 

1.  If  a  defendant  pleads  the  same  matter  both  in  abatement  and  in  bar 

of  the  action,  the  latter  plea  overrides  the  former.  Croums  v.  For- 
est Laiui  Co.  103 

2.  An  answer  in  a  foreclosure  action  which  alleges  that,  as  between 

the  nominal  mortgagee,  in  whose  name  the  action  is  brought,  and 
the  real  party  in  interest,  there  was  no  consideration  for  the  note 
and  mortgage,  presents  no  issuable  facts,  and  may  properly  be 
stricken  out  as  frivolous.  IhidL 

8.  So,  also,  an  answer  alleging  that  the  note  and  mortgage  in  suit  were 
taken  in  the  name  of  the  plaintiff  for  the  purpose  of  enabling  the 
real  owner  to  evade  taxation  on  account  thereor,  presents  no  ground 
for-a  discharge  of  the  mortgagor  from  his  just  debt  Ibid, 

4,  Performance  of  conditions  precedent  must  be  pleaded,  and  when 

performance  of  one  condition  is  required  and  the  circumstances 
are  such  as  to  require  performance  of  another  in  lieu  of  it.  not 
alleged,  evidence  to  support  such  required  performance,  if  ob- 
jected to,  should  be  rejected  and  the  complaint  dismissed  unless 
amended  so  as  to  cure  the  defect;  though  if  the  evidence  be  re- 
ceived without  objection,  the  complaint  may  be  so  amended  on 
the  trial,  or  tiie  defect  ignored  on  appeal,  if  raised  there  for  the 
first  time.    Charles  Baumbach  Co.  v.  Jjaube,  171 

5.  A  complaint  which  alleges  the  contract  by  which  the  plaintiff  was 

employed,  and  his  wrongful  discharge  before  the  expiration  of  the 
contract  period,  states  a  cause  of  action  for  a  breach  of  the  con- 
tract, and  the  averment  that  there  is  now  ** due  the  plaintiff  by 
virtue  of  such  contract "  a  certain  sum,  naming  the  balance  which 
he  would  have  earned  under  the  contract,  does  not  make  it  an  ac- 
tion for  wages.    Winkler  v,  Hadne  Wagon  &  Carriage  Co,        164 
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6.  Where  the  objection  to  a  complaint  is  raised  ore  tenus  at  the  trial, 

the  complaint  should  be  construed  liberally  and  with  a  view  to 
substantial  justice,  and  not  so  as  to  defeat  it  by  undue  techni- 
cality. Ibkl 

7.  A  complaint  in  an  action  for  damages  claimed  to  have  been  caused 

by  the  unsafe  condition  of  a  highway,  which  merely  describes  such 
highway  as  a  graded  way,  not  to  exceed  nine  and  one-half  feet 
wide  on  the  surface,  with  an  unfenced  or  unguarded  ditch  about 
two  and  one-half  feet  deep  on  each  side,  and  alleges  that,  while 
traveling  on  such  highway  with  a  loaded  sleigh  drawn  by  horses, 
the  sleigh  with  its  load  slued  into  the  ditch  on  one  side,  whereby 
it  was  overturned,  causing  the  injuries  complained  of,  does  not 
state  a  caues  of  action,  because  it  does  not  charge  that  the  alleged 
defective  condition  of  the  road  was  the  cause  of  the  accident  or 
had  anything  to  do  with  it.    Bodah  v.  Town  of  Deer  Creek,       509 

8.  Upon  a  demurrer  ore  tenus  to  a  complaint,  on  the  ground  that  it 

does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  the 
complaint  will  be  construed  liberally  with  a  view  to  substantial 
justice,  and  all  reasonable  presumptions  will  be  allowed  in  its 
favor.  The  objection  that  two  causes  of  action  have  been  im- 
properly united  cannot  be  raised  by  such  a  demurrer.  Phillips  v. 
Carver,  561 

9.  Under  the  provisions  of  sec.  2654,  R.  S.  1878.  the  objection  that  sev- 

eral causes  of  action  have  been  improperly  joined  is  waived  if  not 
taken  by  demurrer  or  answer.  Ibid. 

Police  Officeb.    See  Criminal  Law,  1. 

PRACTICE. 

See  Appeal.  Attachment,  1,  4.  Corporations,  8.  Costs.  Damages,  4. 
Divorce,  1,  2.  Election  of  Remedy.  Equity,  6.  Estates  op 
Decedents,  8-7.  Evidence.  Excise.  Foreclosure.  Fraud,  3. 
Fraudulent  Conveyances,  3-5.  Garnishment.  Habeas  Corpus. 
Injunctions.  Insolvency.  Instructions  to  Jury.  Insurance, 
3-6.  Jurisdiction.  Jury.  Libel.  Master  and  Servant,  2,  3. 
Mechanics'  Liens,  2,  5.  Municipal  Corporations,  9.  Negli- 
gence, 7-9.  New  Trial.  Pleading.  Railroads,  2  (4).  Res  Ad- 
judicata.    Verdict.    Waiver,  1-4. 

1.  It  is  not  essential,  under  the  provision  of  sea  2858,  R.  S.  1878,  author- 

izing the  court  to  direct  the  jury  to  find  upon  any  particular  ques- 
tion of  fact,  that  the  question  submitted  should  cover  all  the  issues 
in  the  case.    Carroll  v,  C,  B,  &  N.  R  Co,  399 

2.  In  an  action  for  personal  injuries  the  defendant  has,  in  the  absence 

of  statute,  no  absolute  right  to  have  a  personal  examination  of  the 
injured  party  by  physicians,  but  such  right  rests  in  the  sound  dis- 
cretion of  the  court    O'Brien  v.  City  of  La  Crosse,  421 

3.  Where,  in  an  action  for  an  injury  to  the  plaintiff's  bladder,  she,  at 

defendant's  request,  submitted  to  a  physical  examination  by  de- 
fendant's experts  to  a  certain  extent,  but  refused  to  permit  tlie 
introduction  of  a  catheter  on  the  ground  that  it  might  endanger 
her  health,  and  her  physician  testified  that  he  had  objected  be- 
muse it  might  have  that  effect,  held^  that  it  was  not  an  abuse  of 
discretion  to  refuse  to  order  such  further  examination.  Ibid. 

4.  A  party  who  desires  a  particular  finding  to  be  made  by  the  court 

should  call  its  attention  thereto,  and  if  he  fails  to  do  so  and  the 
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fiDdings  actually  made  are  correct  and  no  different  ones  are  re- 
quired by  law,  he  can  t-ake  no  advantage  of  the  neglect  of  the 
court  to  make  such  finding.    Darling  v,  Xeumeister,  436 

5.  Where  a  special  verdict  is  required,  if  any  instructions  are  given  as 
to  where  the  burden  of  proof  rests,  the  jury  should  be  soinformed 
that  they  will  understand  the  subject  as  to  each  material  fact  in 
issue.  A  general  instruction  that  the  burden  of  proof  is  where 
the  weight  is,  and  that  the  general  rule  that  the  burden  of  proof 
is  on  the  plaintiff  does  not  apply,  held  to  be  error.  Siebrecht  r. 
Hogan,  437 

PRESCBiFnoN.    See  Easebcents,  1-^ 

PaESUMFTiON&    See  Appeal,  28,  49.    Deeds,  5.    NBaLiGENC^  !• 

Prima  RT  Liability.    See  Railroads,  Z 

Privity  of  contract    See  Mechanics'  Liens,  3. 

Process,  service  of.    See  Corporations,  3. 

Promissory  Notes.    See  Mortoages. 

Promise  to  Marry.    See  Release. 

Proximate  Cause.    See  Appeal,  52.    Highways,  2,    Municipal  Cor- 
porations, 8. 

Publication. 
Of  delinquent  tax  list.    See  Notice. 
Of  lawa    See  Constitutional  Law,  3,  6. 
Of  libel    See  Libel. 
Of  notice  of  special  assessment    See  Municipal  Corporations,  Z,  i 

RAILROADa 

See  Appeal,  23,    Counties.    Highways,  4,  &    Negligence,  3-9, 11. 

1.  An  electric  railway  for  the  carriage  of  passengers  between  cities, 
which  is  constructed  and  operated  upon  a  country  highway,  is  an 
additional  burden  upon  sucii  highway,  and  its  proprietors  cannot, 
even  with  the  permission  of  the  town  authorities  granted  for  tlie 
sole  purpose  of  enabling  them  to  do  so,  cut  down  the  highway  so 
as  to  seriously  impair  the  rights  of  an  abutting  owner  to  access 
to  his  lot,  without  his  consent  or  the  payment  of  compensation  to 
him.    Zehren  v,  Milioaukee  Electric  R.<&  L,  Co,  83 

2L  The  street  railway  company  in  the  defendant  city  so  constructed  and 
maintained  its  railway  track  on  one  of  the  streets  of  such  city  as 
to  render  such  street  defective  and  dangerous  for  public  travel. 
While  such  condition  existed,  EJihu  Colman,  with  knowledge  of 
the  facts,  purchased  the  railway  track  and  left  the  same  in  pos- 
session of  the  railway  company  under  an  option  to  purchase  the 
property,  but  without  any  agreement  binding  the  railway  com- 
pany to  remedy  the  defective  condition  of  the  street  While  such 
condition  of  things  existed,  the  plaintiff,  lawfully  traveling  on 
such  street  at  the  point  of  danger,  without  fault  on  his  part,  was 
injured  by  reason  of  such  condition.  Plaintiff  thereafter  gave 
due  notico  of  his  injury  to  the  defendant  city,  and  thereafter  pros- 
ecuted an  action  against  the  railway  company  to  judgment,  for 
his  damages.  The  company,  pending  the  suit,  notified  the  defend- 
ant herein  of  the  action,  in  order  that  it  might  defend  the  same. 
After  exhausting  all  legal  remedies  against  such  company,  plaint- 
iff sued  the  defendant  city,  setting  up  the  proceedings  in  the  first 
suit  and  the  fact  of  failure  to  collect  the  damages  from  the  rail- 
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way  company  after  exhausting  all  legal  remedies  to  that  end.  In 
the  second  suit  it  was  claimed  that  the  defendant  city  was  bound 
by  the  judgment  in  the  first  suit,  as  to  the  defective  condition  of 
the  street,  the  happening  of  the  accident,  and  the  amount  of  dam- 
ages. Defendant  pleaded  and  insisted,  among  other  things,  that 
Elihu  Colman  was  primarily  liable  for  the  damages,  and  that  the 
exhaustion  of  all  legal  remedies  against  him  was  a  condition  pre- 
cedent to  the  right  of  plaintiff  to  proceed  against  the  defendant 
city.  Plaintiff  recovered  judgment,  but  for  a  less  sum  than  in  the 
first  suit,  the  court  holding  that  Ck)lman  was  not  primarily  liable 
and  that  defendant  was  not  bound  by  the  former  proceedings.  On 
appeals  by  both  parties,  ?ield: 

(1)  That  Colman,  and  the  railway  company  as  well,  were  pri- 
'  marily  liable  to  plaintiff,  and  that  the  exhaustion  of  all  legal  rem- 
edies as  to  both  was  a  condition  precedent  to  the  right  of  plaint- 
iff to  proceed  against  the  city  under  the  charter  thereof,  which 
provides  that  in  such  cases  the  city  shall  not  be  liable  till  all  legal 
remedies  shall  have  been  exhausted  to  collect  the  damages  from 
the  person  or  corporation  whose  wrong  or  neglect  produced  or 
caused  the  defective  condition  of  the  street. 

(2)  That  the  right  to  recover  of  the  city  is  a  creature  of  the  st-at- 
ute,  hence  the  legislature  may  grant  the  right,  take  it  away,  or 
make  the  exercise  of  it  contingent  upon  the  performance  of  such 
•conditions  as  in  its  wisdom  may  be  deemed  best,  and  without  any 
warrant  for  holding  that  the  law  in  that  regard  is  unreasonable. 
Such  legislation,  being  in  derogation  of  the  common  law,  should 
be  construed  most  favorably  to  the  public  corporation,  and  not  the 
claimant  for  damages. 

(8)  If  property,  when  in  such  defective  condition  as  to  be  dan- 
gerous to  persons  lawfully  in  the  vicinity  thereof,  be  purchased 
by  a  person  with  knowledge  of  the  facts,  who  leases  it  to  another, 
especially  if  the  lease  does  not  contain  a  clause  requiring  the  les- 
see to  remedy  the  defects,  and  a  person  so  lawfully  in  the  vicinity 
of  such  danger,  but  having  no  connection  whatever  with  such 
lessee,  be  injured  thereby,  such  lessor  is  liable  to  such  injured 
party;  he  cannot  escape  liability  from  the  mere  fact  of  the  lease 
to,  or  possession  by,  such  other  person. 

(4)  The  doctrine  that  where  a  person  against  whom  suit  is 
brought  to  recover  damages  is  entitled  to  indemnity  from  an- 
other in  case  of  being  compelled  to  pay  such  damages,  such  other 
is  bound  by  the  judgment  against  such  person  if  he  be  notified  of 
the  pendency  of  the  suit  and  has  an  opportunity  to  defend  against 
the  same,  does  not  apply  to  the  facts  of  this  case.  The  judgment 
against  the  indemnitee  in  such  a  case  is  binding  on  the  indem- 
nitor, but  if  the  latter  be  first  sued  the  judgment  in  a  subsequent 
suit  by  the  same  plaintiff  against  the  indemnitee  will  not  affect 
the  plaintiff  as  to  any  question  litigated  in  such  first  suit. 
Schaefer  v.  City  of  Fond  du  Lac,  333 

8.  The  liability  of  railroads,  under  ch.  467,  Laws  of  1891,  for  injuries  to 
persons  caused  by  trains  running  at  excessive  speed  in  cities,  etc., 
IS  not  absolute,  but  is  liable  to  be  defeated  by  the  contributory 
negligence  of  the  person  injured  Schneider  v.  C,  M,  db  St  P.  R, 
Co.  878 

4.  Injuries  resulting  from  the  frightening  of  a  horse  by  the  appearance 
of  moving  railway  cars,  trains,  or  locomotives,  or  the  usual  noises 
or  incidents  of  their  ordinary  operation,  are  damnum  absque  in- 
juria.   Dewey  v.  C,  M.  &  St  P.  R  Co.  455 
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Ratification.    See  Agency,  1.    Corporations,  1. 

Rbal  Property.    See  Cloud  on  Title,  1-3.    Deeds,    Equity.    Mb- 
CHANiGS'  Liens,  4.    Statute  of  Limitations.  2l 

RELEASE. 

See  Consideration. 

Some  difficulty  having  arisen  to  prevent  the  marriage  of  the  par- 
ties who  were  engaged,  the  plaintiff  told  the  defendant  that  he 
need  not  marry  her  if  he  did  not  wish  to,  and  later  wrote  to  him, 
*'If  you  desire  a  change,  take  it,  and  end  the  matter  right  here.'^ 
The  defendant  thereupon  ceased  to  visit  the  plaintiff,  and,  with- 
out objection  on  her  part,  courted  and  married  another.  Held, 
that  plaintiff  had  released  the  defendant  from  his  engagement. 
Kellett  V,  Robie,  303 

Religious  Corporation&    See  Agency,  1,  &    Mechanics*  Liensl 

Remedies.  See  Election  of  Remedy.   Equity,  5,  d.   Fraud,  1.  Master 
AND  Servant,  2. 

Rkbiedy  at  Law.    See  Equity,  2, 

Replevin.    See  Res  Adjudicata,  2. 

Roads  and  Streets.    See  Highways.    Municipal  Corporations,  7, 8L 
Railroads,  1-3. 

RES  ADJUDICATA. 
See  Railroads,  3. 

1.  The  rule  that  a  judgment  in  bar.  or  as  evidence  in  estoppel,  is  bind- 

ing not  only  as  to  every  question  actually  presented  and  consid- 
ered and  upon  which  the  court  rested  its  decision,  but  every  ques- 
tion that  might  have  been  presented  and  decided  as  well,  does 
not  apply  to  a  different  cause  of  action  between  the  same  parties,, 
except  as  to  questions  shown  to  have  been  actually  decidea  in  the 
former  action.     Wentworth  v,  Racine  County,  26 

2,  Plaintiffs  began  an  action  to  recover  a  board  bill  while  having  in 

their  possession  some  personal  effects  of  the  defendant,  upon 
which  they  were  entitled  to  a  lien  for  such  bilL  Defendant  re- 
plevied such  effect&  Plaintiffs  recovered  judgment  in  the  replevin 
case  by  virtue  of  their  lieu.  Such  judgment  was  subsequently 
pleaded,  in  the  action  to  recover  the  amount  of  the  board  bill, 
as  a  bar  to  further  prosecution  of  that  action.  Plaintiffs  recov- 
ered judgment  nevertheless.  The  trial  court  then  certified  that 
whether  the  judgment  in  the  replevin  case  was  a  bar  to  the  prose- 
cution of  the  first  action  was  a  legal  question  of  such  doubt  and 
difficulty  as  to  require  the  decision  of  the  supreme  court.  Held, 
that  the  rule  of  the  conclusiveness  of  a  former  adjudication  has 
no  application  to  the  facts  as  against  the  plaintiffs.  No  question 
was  decided  in  the  first  case  that  affected  the  right  of  plaintiffs 
to  recover  the  board  bill.   Rosenow  t\  Gardner,  35S 

Rules  of  Codrt. 
Circuit  Court  Rule  XI,  sec.  6  (Orders).  589,  54a 
Supreme  Court  Rule  VllI  (Printed  case),  231. 
Supreme  Court  Rule  IX  (Briefs,  etc.),  215,  281,  445,  4ia  • 
Supreme  Court  Rule  XVII  (Affirmance  on  failure  to  prosecute),  409, 
411. 
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School  District.    See  MscHAinos'  Libns,  8l 

Sewkbs.    See  Municipal  Corporations,  4. 

Slander.    See  Appeal,  63.    Damages,  4 

Special  Assessments.    See  Municipal  Corporations,  1-0. 

Special  Verdict.    See  Appeal,  41-44    NsauaKNOE,  7, 8.    Verdict. 

Statb  Prison.    See  Habeas  Corpus*  1. 

Statute  of  Frauds.    See  Agency,  8  (0). 

STATUTE  OF  UMITATIONa 

1.  Where  the  plaintiff  is  a  foreign  corporation  all  of  the  time  having 

its  residence  in  another  state,  the  statute  of  limitations  does  not 
apply  in  its  favor;  nor  is  it  applicable  in  an  action  in  equity  to 
prevent  the  insurance  commissioner  revoking  its  license.  Travel- 
ers' Ins,  Co,  V.  Fricke,  367 

2.  An  open,  notorious,  and  exclusive  possession  of  land,  claiming  title 

and  paying  taxes,  for  twenty  years  before  the  commencement  of 
an  action  therefor  against  the  possessor  creates  a  marketable  title 
by  virtue  of  our  statute  of  limitations  (sec  4307,  R  &  1878),  which 
a  purchaser  under  a  land  contract  who  has  stipulated  for  a  clear 
and  indefeasible  title  is  bound  to  accept    Nelson  v,  Jacobs,       547 

Statutes.  See  Abatement  op  Action.  Appeal,  8-6,  18, 14  56.  At- 
tachment, 1,  4.  Cloud  on  Title,  a  Constitutional  Law,  2-8. 
Corporations,  2,  a  Costs,  1.  CouNTiBa  a  Divoroe,  2.  Eject- 
ment, 3.  Estates  of  Decedents,  5-7.  Eto>sncb,  8l  Executions. 
Garnishment,  1.  Habeas  Corpus,  1.  Highways,  &  Insolv- 
enct.  Insurance,  11.  Jurisdiction,  2.  Landlord  and  Tenant, 
1.  Mandamus,  2.  Mechanics*  Liens,  2,  5.  Municipal  Corpo- 
rations, 1-6.  Notice.  Pleading,  9.  Practice,  1.  Railroads,  a 
Verdict,  L 
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S.  &  B.  Annotated  Statutes— con.    S.  &  R  Annotated  Statutes— con. 


Section   1810    • 

887,  618,  615,  616 

Section 

2918    - 
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«       2731    . 

.     235,  238,  239 

Stay  of  proceedings.    See  EzcnsE. 

STIPUL.ATION&    See  Insurance,  7. 

Street  Railways  See  Appeal^  43,  44.  Jury,  1.  NsaLiaENOE,  a 
Railroads,  1,  2. 

Streets.    See  Municipal  Corporations,  1-3,  6, 8, 9. 

SUBC0NTRACT0R&    See  Mechanics'  Liens,  1,  2,  6,  7. 

SuBRoaATiON.    See  Garnishment,  8. 

Superior  city  charter.    See  Municipal  Corporations,  1-6. 

Supreme  Court.  See  Appeal  to  Supreme  Court.  Habeas  Cor- 
pus, 1. 

Suretyship.  See  Constitutional  Law,  7.  Fraudulent  Conveyances, 
a.    Guaranty. 

Survival  of  action.    See  Abatement  op  Action. 

Taxation.  See  Insxtrance,  la  Municipal  Corporations^  1-6L  Notice. 
Pleading,  a 

Tax  Titles.    See  Agency,  8. 

Tenants  in  Common.    See  Attorney  and  Client. 

Title  to  Land.    See  Appeal,  1.    Cloud  on  Title. 

Town  Board.    See  Highways,  1. 

T0WN&    See  Highways. 

Transaction  with  person  since  deceased.    See  Evidenci^  8L 

Trespass.    See  Easements,  5. 

Trial.    See  Mechanics'  Liens,  5.    Practice. 

Trusts  and  Trustees.  See  Agency.  Banks  and  Banking,  1.  Consti- 
tutional Law,  7.  Estates  of  Decedents,  7.  Frauds  &  Gar- 
nishment, 4. 

Yendor  and  Purchaser.    See  Statute  of  Limitations,  2l 

VERDICT. 
See  Appeal,  41-44.    Negligence,  7,  a    Practice,  1,  QL 

1.  Sea  2858,  R.  S.  1878,  entitles  a  party  to  an  action  to  a  special  verdict 

on  demand  therefor  at  the  proper  time,  but  the  duty  of  framing 
the  questions  covering  the  issues  made  by  the  pleadings  is  solely 
for  the  court    Schumaker  v,  Heinemann,  251 

2.  If  the  questions  submitted  to  the  jury  cover  all  the  issues,  the  re- 

fusal to  submit  questions  covering  the  same  issues,  or  any  one  of 
them,  in  a  different  form,  or  refusal  to  submit  questions  covering 
mere  elements  of  such  issues,  is  not  error.  Ibid, 
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VOLUNTARY  ASSIGNMENT. 

See  Constitutional  Law,  7.    Garnishment,  2,  4.    Insolvency, 

A  debtor  gave  a  chattel  mortgage  of  nearly  all  his  property  to  sev- 
eral creditors,  with  an  oral  understanding  that  one  of  them  should 
take  the  property  into  possession  and  convert  it  into  money  for 
the  benefit  of  all.  Held,  that  such  chattel  mortgage  was  in  efifect 
a  voluntary  assignment  for  the  benefit  of  creditors,  and,  not  being 
executed  in  the  manner  provided  by  law,  is  void  as  to  the  other 
creditors.     Dahlman  v,  Oreenivood,  163 

Waobs.    See  Municipal  Cobpobations,  10, 11 

WAIVER 

See  Appeal,  10, 11, 24.  Attachment,  4  Chattel  Mortgages,  3.  Con- 
tracts, 2.  Criminal  La w,  a  Equitt,6.  Foreclosure.  Garnish- 
ment, 6.    Insurance,  a.    Mechanics*  Liens,  3,  5.    Pleading.  9. 

1.  The  consent  of  the  respondent  that  an  undertaking  on  appeal,  which 

is  found  to  be  insufficient,  may  be  signed  by  a  new  surety,  and 
when  so  signed  shall  be  deemed  satisfactory,  is  a  waiver  of  the 
irregularity  and  precludes  the  respondent  from  taking  advantage 
thereof.    Ellis  v,  Lampman^  81 

2.  The  consent  of  the  respondent  that  an  undertaking  on  appeal,  which 

on  exception  by  him  has  been  held  insufficient,  may  be  signed  by 
a  new  surety,  and  when  so  signed  be  deemed  satisfactory,  is  a 
waiver  of  any  irregularity  in  that  mode  of  procedure.  Ellis  r. 
Allen,  598 

3.  When  the  time  for  performance  is  made  essential  by  the  terms  of 

a  contract  or  by  a  reasonable  notice  to  the  party  in  default^  the 
party  who  is  entitled  to  declare  the  contract  forfeited  for  a  de- 
fault may  waive  his  right  to  do  so,  either  expressly  or  by  conduct 
which  is  consistent  only  with  a  purpose  on  his  part  to  regard 
such  contract  as  still  subsisting  and  not  ended  by  the  default. 
Phillips  V.  Carver^  561 

4.  H.,  having  been  put  in  possession  of  land  under  an  executory  con- 

tract with  W.  for  the  purchase  thereof,  by  which  payment  was 
required  to  be  made  in  instalments  and  failure  to  pay  any  instal- 
ment rendered  the  contract  void,  paid  some  interest  but  made 
default  in  paying  an  instalment  of  the  principal,  and  thereupon 
W.  insisted  that  he  should  pay  the  same  as  soon  as  he  possibly 
could.  W.  afterward  conveyed  the  land  to  C.  by  a  deed  which 
expressly  stated  that  it  was  **  subject  to  a  written  contract  with 
H.,"  which  the  grantee  agreed  to  comply  with,  and  CL  entered 
upon  the  land  and  made  improvements.  In  an  action  by  P.,  to 
whom  H.  had  assigned  his  contract^  against  C,  to  whom  he  had 
tendered  payment  of  the  whole  amount  due  within  a  reasonable 
time  after  notice,  to  recover  possession  of  the  land  and  to  compel 
a  conveyance  thereof,  heldy  that  the  default  had  been  waived 
^  and  that  he  was  entitled  to  the  judgment  demanded  in  his  com- 
plaint. Ibid. 

Warranty.    See  Contracts,  2-4* 

Waters.    See  Easements,  2. 

WiLiA    See  Estates  of  Decedents,  1. 

Witnesses.    See  Evidence,  4,  8.    Fraudulent  Conveyances,  4 
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Words  and  Phrases. 

Adjacent,  as  to  liability  to  assessment.  See  MunicipalJ  Corpora- 
tions, S. 

Adjoining,  as  to  liability  to  assessment.  See  Municipal  Corpora- 
tions, 6. 

Adverse  party,  in  statute  as  to  appeals.    See  Appeal,  6. 

Aggrieved,  in  statute  as  to  appeala    See  Appeal,  9. 

AHotped,  as  to  claims  in  county  court.  See  Estates  of  Decedents^ 
6-7. 

Coat  of  ground,  in  prospectus  for  corporation.    See  Fraud,  5. 

Definite  proposition,  in  submission  for  subscription  to  railroad.  See 
Counties,  a 

Immediate,  in  policy  of  insurance.    See  Insurance,  1,  3. 

Indebtedness,  in  constitutional  limitation.    See  Counties,  4. 

Last  assessment,  in  constitutional  limitation.    See  Counties,  d 

Legal  proceedings,  in  policy  of  insurance.    See  Insurance,  8L 

Ordinary  care,  in  charge  to  jury.    See  Negligence,  9. 

Poisoning,  in  insurance  policy.    See  Insurance,  9. 

Price,  in  contract  of  sale.    See  Contracts,  1. 

Primarily  liable,  in  city  charter.    See  Railroads,  2, 

Proximate  cause,  in  respect  to  injury.  See  Appeal,  52.  Highways,  2l 

Seasonable  doubt,  as  to  validity  of  title.  See  Statute  of  Limita- 
tions, a. 

State  prison,  when  house  of  correction  i&    See  Habeas  Corpus,  1. 

Writ. 

Of  attachment    See  Attachment.    Corporations,  8. 

Of  execution.    See  Executions. 

Of  habeas  corpus.    See  Habeas  Corpu& 

Ot  mandamus.    See  Mandamu& 
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